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THE  PRIVY  COUNCIL 

ON  APPEAL  FROM 

THE   EAST  INDIES. 


SUMBHOOLALL    GrIRDHTJRLALL 

AND 

The    Collector     of    Surat 

NtTSSERWANJEB  PeSTOXJEE 


Appellant, 


|  Respondents .* 


On  appeal  from  the  Sadder  Dewanny  Adawlut  at 
Bombay 

I  N  this   case   the   question  at  issue  related  to   the     13th,  16th, 
claim  of  the  Appellant  to  a  certain  interest  in  land  in     2oth  July, 

1859. 

*  Present  :   Members  of  the   Judicial   Committee, — The  Right      2~"~~^^*^ 

loras  qaras, 
Hon.  Lord  Kmgsdown,  the  Jbv.jht  Hon.  Dr.  Lushmgton,  and  the    an  annual 

Eight  Hon.  Sir  Edward  Ryan.  fixed  money 

Assessor,— The  Right  Hon.  Sir  Lawrence  Peel.  payment  in 

0  the  nature  of 

black  mail,  is 
alienable,  and  subject  to  sale  or  mortgage  like  other  property. 

Under  an  execution  sale  in  satisfaction  of  a  decree,  Tora  gams  was 
sold.  The  purchaser  paid  the  money  into  Court,  which  was  paid  out  to 
the  judgment  creditor,  and  the  purchaser  had  a  conveyance  of  the  Tora 
yams  executed  by  the  Court.  The  Government  in  the  first  instance  ac- 
quiesced in  the  sale,  but  afterwards  refused  to  register  the  name  of  the 
purchaser  in  thei'  'jooks  as  alienee,  on  the  ground  that  Toragaras  was, 
from  its  nature,  and  on  public  policy,  inalienable  ;  nevertheless  they 
received  and  applied  the  accruing  payments  to  their  own  use. 
In  a  suit  brought  by  the  purchaser  against  the  Government  and  the 
judgment  creditor,  the  Sudder  Court  in  the  first  place  held  the  sale 
illegal,  on  the  ground  of  the  inalienable  character  of  Tora  gams ;  and 
VIII.  A 
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1859-         Guzerat  in  Bombay,  called    Tora  garas  huh  («),    which. 
sruEHooLALL    he  had  purchased  at  an  execution  sale  by  the  Sheriff, 

GlRDHURLALL  *  ' 

V. 

The 
Collector  of        (ff)  In  Guzerat,  in  the  Presidency  of  Bombay,  before  that  Pro- 

Scbat.         vince  came,  at  the  beginning  of  the  present   century,  under  the 

dominion  of  the  British  Government  in  India,  predatory  marauders 

were  in  the  habit  of  plundering  the  villages  ;   and,  as  the  ruling 

power  was  not  strong  enoughto  afford  protection  againstsuchattacks, 

the  villagers  entered  into  agreements  with  the  robbers  topaythema 

species  of  black  mail,  as  the  price  of  their  refraining  from  plunder, 

and  also  as  the  purchase  of  their  assistance  in  ease  the  villages  were 

attached  by  other  depredators.  These  payments  were  called  "  Tora 

garas.'''  and  the  recipients  were  styled  Grassias.     Garas  is  defined 

in  Wilson1*  Glossary  to  be  "a  hereditary  claim  to  a  small  portion 

(a  mouthful)   of  the  produce  of  a  village  or  villages  by  various 

Rajpoot  chiefs,  granted  them  by  the  local  Government  in  remunera- 

secondlv,  acting  upon  the  maxim,  "  a  t  at  emptor"  refused  to  order  the 
iudement  creditor  to   return  th  -• -money.     Upon  appeal  such 

ctecree  reversed  by  tiie  Judicial  Commitfc  son,—     _ 

First,  that  Tora  garas  was  alienable,  and  capable  ol  being  attached 
and  sola  in  satisfaction  of  a  decree;  and 

Secondlv,  that  the  d  -  erroneous,   as  it  would  be  mamiestly 

uniust  to  deprive  the  purchaser  of  the  purchase-money  m  the  event  of 
the  sale  being  treated  as  a  nullity.  ,»-„-*«.  ,  vi 

Although  the  a  issue  was  under  Rs.  5,000,  the  appealable 

valu<-  -  social  e  s  idmittedby  the  Sudder  Dt  i  win  ny  Ada  wlut  from 

a'd,cl  Court,    ihe  sitting  Judge  upon  the  appeal,  a«-t jag 

under  the  let  No.  III.  ol  1843,  then  m  force,  amended  the  certificate  of 
the  points  at  issue  in  the  proceedings  before  the  Zillah  Jndgeby  adding 
further  points.  Upon  the  proceedings  coming  before  the  full  C  ourt  ot  the 
Sudder  Dewanny  Adawlut  that  Court ordered  the  certificate  to  be ^farther 
amended  After  these  proceedings  had  taken  place.  Ac  No.  X*  I.  ot 
1S53  was  passed,  whereby  the  Act,  No.  Hi.  oi  iting  to  special 

anneal*'  wa^  repealed.  Bysection3  of  the  ActNo.  X\  Lot  1853,  power 
rr-U  oivpn  to  the  '        '  ime  appeals  without 

?nceto  the  points  certified.     Beld,  that  under  that  Act,  th<  whole 
subject  at  issue  at  the  last  hearing  upon  appeal  was  open  to  the  Si 
r'ourt:s  consideration. 

Decree  appealed  from  reversed  with  all  ttie  costs  the  purchaser  had 
bep'n  nut  to  iceedings  in  India  and  up.  m  appeal.     The  costs  of 

the  execution  creditor  ordered  I  y  the  purchaser,  and  charged 

bv  him  in  his  costs  against  the  Government. 
7The  purchaser  was  kept  out  of  the  annual  payment  for  upwards  of 
twentv vears,  the  Government  being  in  rec  apt  of  the  Toras  garas. Held 
further  fin  the  absence  of  evidence  th  i  mual  payments  had  been 

paid  into  Court)  that  the  pur.:.  Led  to  simple  interest  at 

th*  rate  allowed  bv  the  Courts  in  India  on  the  arrears  due  when  the  suit 
Was  brought,  and  on  each  subsequent  payment  when  it  accrued  due. 


ON    APPEAL    FROM     THE    EAST    INDIES. 

made  under  a  decree  of  Court  of  Swat;  or,  in  the  alter-        *  sa- 
native,  if  the  sale   could  not  be  sustained,  a  further  scmbhoolall 
question  arose,  whether  the  purchase-money  paid  by       °  V.  " 
him  into  Court  ought  not  to  be  refunded.  „     The 

°  COLLECTOB     OF 

The  principal  points  raised  in  the  Court  below  SuRAT- 
and  at  issue  in  the  appeal  were,  first,  whether  a  Tora 
garas  huk  (a  species  of  hereditary  local  tenure  in  Bom- 
bay) was  subject  to  attachment  and  sale  by  the  Sheriff, 
like  other  species  of  property,  in  execution  of  a  decree 
of  a  Civil  Court ;  secondly,  whether  the  Government 
Collector,  who  received  from  the  villagers  and  paid  to 
the  proprietors  of  the  Tora  garas  periodically  the 
money  in  respect  thereof,  was  justified  in  refusing 
to  register  the  name  of  the  Appellant  as  purchaser 
and  transferee,  and  to  pay  him  the  money  received  ; 
and,  thirdly,  whether  in  the  event  of  the  first  ques- 
tion being  decided  in  the  negative,  and  the  second 
in  the  affirmative,  the  Appellant  as  purchaser  at  the 
Sheriff's  sale  of  the  Tor  as  garas  huk,  had  any  claim 
for  reimbursement  against  the  Respondent,  Nusser- 
wanjee  Pestonjee,  the  execution  creditor,  out  of  the 
nett  proceeds  of  the  sale  paid  to  him  by  the  Sheriff 
in  satisfaction  of  the  decree  passed  in  his  favour  in 
a  suit  bi'cmght  by  him  against  the  then  Grassia. 
The  facts  of  the  case  were  as  follows  : — 
The  .Respondent,  Nusserwanjee  Pestonjee,  having 
in  the  year  1839,  obtained  a  decree  against  one 
Bharmulsungjee  Kooversungjee,   in   the    Court    of   the 

tion  of  mititary  service,  and  commuted  for  a  pecimiary  payment  out 
of  the  revenue  paid  "by  the  villagers."  A  fixed  payment  made  to 
military  and  predatory  chiefs  in  Guzerat  and  Malica,  especially  in 
lieu  of  lands  held  by  them,  or  in  purchase  of  their  refraining  from 
plunder. 
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^^       Principal   S udder   Ameen    of    Surat,    for  the  sum  of 
sumbhoolall   Rs.    12,145,   applied,    pursuant   to    the  provisions  of 
v.  Reg.  rv .  of  1827,  ch.  xiv.  of  the  Bombay  Code  of  Pro- 

Cuii.EcroK  of  cedure,  sec.  lxiii.,  clauses  1,  2,  for  the  attachment  and 
sale  of  certain  Tora  garas,  of  the  Pergunnah  of  Orpad, 
amounting  to  Rs.  347.  13  a.,  which  belonged  to 
Bharmulsungjee  Kooversungjee.  An  application  was 
afterwards  made  to  the  Court  by  Bharmulsungjee  Koo- 
versungjee to  stay  the  sale  for  six  months,  to  enable 
him  to  make  an  arrangement  to  discharge  the  decree, 
but  the  Court  declined  to  make  auy  order.  The  pro- 
perty was  accordingly  attached,  and  proclamation 
having  been  made,  without  any  adverse  claim  having 
been  preferred,  the  Tora  garas  was  sold  by  auction  to 
the  Appellant,  for  the  sum  of  Rs.  3,430,  which  amount 
he  paid  into  Court.  The  Judge  of  the  Court  there- 
upon executed  the  usual  instrument  of  sale,  dated 
the  23rd  of  January,  1840,  assigning  the  Tora  garas 
to  the  Appellant,  and  the  Nazir  of  the  Court  paid 
over  the  purchase-money  to  the  Respondent,  Nus- 
serwanjee  Pesionjee,  in  accordance  with  the  ordinary 
practice. 

The  Collector  of  Surut  being  in  receipt  of  the 
revenue  of  the  Pergunnah  of  Orpad,  out  of  which  the 
Tora  garas  was  payable,  the  Appellant  to  complete 
his  purchase  and  enable  him  to  receive  the  Tora 
garas,  applied  to  him  to  order  the  Mamlutdar  to 
enter  the  Appellant's  name  as  the  owner  of  the  Tora 
garas,  and  to  pay  the  same  to  him  yearly.  Upon 
this,  an  order  was  issued  by  the  Collector  as  re- 
quested ;  but  the  Mamlutdar  having  made  a  report 
to  the  Collector  that  the  Tora  garas,  ought  not  to 
have  been  taken  from  Bharmulsungjee,  the  Appellant's 
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name  was   not  entered,    as  owner,  nor  was  the  Tora        1859- 
garas    paid  over    to  him,  the   amount    being  paid  into  Sombhoolall 

GlRDHOBLALIi 

the  Grovernment  treasury.  ». 

The   Appellant,  ou    the    22nd  of  July,    1840,   pre-  collector  of 
sented  a   petition  to   the   Judge  of  the   Zilla   Court  of       subat. 
Sural,  for  redress,    upon  which    the   Judge  ordered  a 
communication  to   be  addressed  to    the    Collector  to 
enter  the  Appellant's   name  as  the  owner  thereof,  and 
to  pay  the  same  to  him   accordingly.     The  Collector, 
however,  reported  to  the  Revenue    Commissioners  that 
the  Appellant's   purchase-money    should  be  refunded 
to  him,  with  interest,  out  of   the  public  treasury,  and 
that   the   Tora  garas   should  be   appropriated  to  Go- 
vernment,   or  that    the  Appellaut's   name   should    be 
entered   as    the   owner    of    it.     The   Appellant    then 
applied  to    the   Revenue  Commissioners,  when  he  was 
informed,  in  reply,    that   a  reference  had  been   made 
to    Government  on   the    subject,  and   that  an  answer 
would  be  communicated  on   receipt  of  the  final  orders 
of  Government.     The   Appellant  having  been  at  last 
informed  by  the    Collector  of   Sural  that  his  remedy 
was  to  file  a   suit  to    substantiate  his   claim,  appealed 
to  the     Sudder  Dewanny   Adawlut  of   Bombay  for  re- 
dress ;  but   on   the     28th   of   February,    1843,   that 
Court  likewise  left  it  to  the  Appellant  to  file  a  suit  on 
the  civil  side  of  the  Court  to  establish  his  right. 

Accordingly,  on  the  16th  of  October,  1843,  th6 
Appellant  filed  a  plaint  in  the  Zilla h  Court  of  Surat, 
against  the  Respondents"  insisting  that  Tora  garas 
had  been  repeatedly  solo,  and  that  the  purchasers 
were  in  the  enjoyment  of  the  produce  thereof,  and 
praying  that  the  Collector  might  be  ordered  to  enter 
the  Tora  garas  purchased  by  the  Appellant,  amount- 
ing   to  the  yearly   sum  of   Rs.    347.    13a.,     in  his 
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J5!?^.     name,   according  to  the   Bill  of  sale,    and  to  pay  him 
sumbhoolall   the  arrears    accrued   for  the  preceding     four   vears 
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v.  amounting     to  Es.   1,391.    4a.,  or  that  if  it    should 

Thf  i 

Collector  of  appear  to  the  Court,  that  the  Kespondent,  Nusser- 
ivanjee  Pestonjee,  caused  the  Tora  garas  to  be  im- 
properly sold,  then  that  he  might  be  ordered  to  refund 
to  the  Appellant  the  sum  of  Rs.  4,821.  4  a.,  being  the 
amount  of  the  purchase-money  and  interest  for  four 
years. 

The  Collector  of  Surat  by  his  answer  alleged,  that 
from  the  origin  of  Tora  garas,  the  Grassias  people 
used  to  levy  certain  Huks  and  necessaries  from  the 
cultivators,  in  order  that  they  should  not  oppress  the 
villagers  by  plundering,  &c.  :  and  that  it  was  the 
pleasure  of  the  cultivators  whether  they  paid  the 
same  or  not ;  that  they  did  not  receive  that  Huh  by 
means  of  an  order  on  the  part  of  Government,  or  by 
means  of  any  sunnuds.  That  after  the  English  Govern- 
ment took  the  country,  an  agreement  was  entered  into 
that  the  Grassias  were  to  receive  the  Huh  from  the  Go- 
vernment treasury  and  not  from  the  villagers,  in  order 
that  the  villagers  should  not  suffer  any  oppression  ; 
and  that  the  custom  had  hitherto  been  to  pay  the 
Huk  to  the  Grassias  alone.  That  the  Government 
nad  not  agreed  to  pay  the  Huh  to  any  one  else,  for, 
by  so  doing,  the  agreement  made  by  the  Government 
would  be  broken  ;  because,  if  the  Grassias  got  nothing 
to  eat,  they  would  again  begin  to  plunder ;  that  the 
Government  would  then  suffer  loss,  and  the  villagers 
would  suffer  oppression.  That  the  Government  had 
settled  the  personal  property  of  the  Grassias,  and,  if 
that  property  did  not  reach  them,  the  claim  of  the 
Government  to  the  same  existed  :  that,  even  if  Tora 
garas  had  been  sold  as  alleged  in  the  plaint,  the  right 
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of  the  Government  was  not  done  away  with,  because        1859- 
it  was  agreed  to  pay  the  Huh  to  the  Grassias  alone.       sumhboolall 
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ine    .Respondent,    Nusserwanjee  Pestonjee,    by    his  v. 

answer  admitted  the  material  facts  stated  in  the  n^.t.wSfi 
plaint,  and  submitted  that  he  was  improperly  made 
a  party  to  the  suit,  and  that  it  was  contrary  to  the 
Regulations  to  sue  him ;  for  as  the  Appellant  had 
admitted  that  the  Tora  gar  as  was  regularly  sold,  he 
should  have  sued  the  Collector  alone  to  recover  the 
amount  of  it  which  had  been  paid  into  the  Govern- 
ment treasury. 

The  Appellant  replied  to  both  answers,  stating  that 
if  any  objections  to  the  sale  had  appeared  to  the  Col- 
lector, he  should  have  filed  a  suit  as  soon  as  the 
property  was  attached,  and  have  caused  the  sale  to 
be  stayed  according  to  the  provisions  of  the  Regula- 
tion ;  and  that  not  having  done  so,  the  objection  that 
the  Tor  a  gar  as  was  not  saleable  ought  not  now  to  be  en- 
tertained; and,  in  answer  to  the  objection  of  the  Re- 
spondent, Nusserwanjee  Pestonjee,  stated  that  so  long 
as  the  Appellant's  name  was  not  entered  in  the  books 
of  the  Collector,  the  Appellant's  claim  against  the 
Respondent,  Nusserwanjee  Pestonjee,  was  valid,  as  he 
had  caused  the  Tora  garas  to  be  sold,  and  had  re- 
ceived the  purchase-money,  and  that  when  judicial 
sales  were  avoided,  the  Court  always  directed  the 
purchase-money  to  be  refunded  to  the  purchaser, 
whereupon  the  decree,  for  the  satisfaction  of  which 
the  property  was  sold,  remained  in  force. 

Evidence  was  adduced  on  behalf  of  the  App'ellant, 
which  established  that  judicial  sales  had  been  made  of 
other  Tora  garas  in  the  Pergunnah  of  Orpad,  one  of 
which  had  been  enforced  in  a  suit  in  the  civil  Court 
of   Surat,   and    that   other   sales  had  been  recognised 
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and  ordered  by  the  Collector  of  Surat.  The  Court 
,:.  having,  at  the  request  of  the  Respondent,  the  Col- 
lector, transmitted  interrogatories  to  the  the  Collectorsof 
the  neighbouring  Zillaks  of  Ahmedahad  and  Broach, 
to  ascertain  the  nature  of  the  garas  tenture  in  those 
Zillahs,  the  Collectors  replied,  that  special  arrange- 
ments had  been  entered  into  respecting  garas  rights, 
under  which,  they  would  not  be  saleable.  It,  how- 
ever, appeared  in  evidence,  from  a  certificate  of  Mr. 
Sutherland,  a  former  Judge  of  the  Court  of  Surat, 
dated  the  20tli  of  December,  1836,  to  the  Assistant 
Judge  of  Broach,  in  reply  to  a  reference  which  had 
been  made  respecting  the  nature  of  Tor  a  garas  in 
the  Zillah  of  Surat,  that  there  were  then  very  few 
instances  of  the  attachment  and  sale  of  Tora garas, 
but  that  there  was  no  doubt  that  where  such  de- 
scription of  property  was  possessed,  a  party  having  a 
decree  against  the  property  might  attach  and  sell  in 
satisfaction  thereof  Tora  garas,  in  like  manner  as  any 
other  description  of  property,  and  that  purchasers 
had  been  in  enjoyment  of  the  \  roduce,  receiving  the 
same  as  it  became  due  from  Government  ;  that  Tora 
garas,  like  every  other  description  of  garas,  was 
Wat  tun,  but  was  entirely  unconnected  with  hereditary 
or  any  other  office,  and  was  a  money  payment  of  a 
fixed  nature  on  a  village. 

The  cause  was  heard  on  the  19th  of  September,  1845, 
when  the  acting  Assistant  Judge.  Mr.  A.  B.  Warden, 
by  his  decree,  decided  that  a  Garas  Huk  could  not  be 
enjoyed  by  any  one  but  by  the  Grassia  himself,  for 
Garas  were  money  payments  made  to  Grassias  to 
purchase  the  forbearance  of  plundering  parties  ;  there- 
fore, if  the  HuJcs  were  sold  and  the  money  paid  to 
the   purchaser,    then    the    Government    had   no   hold 
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Whatever  on  the  Grassias,  in    case   of  their  again  re-     VJ^^ 
sorting:  to  acts  of  violence,   and  that  the  Court  was  sumbhoolall 
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not,   therefore,   justified  in   ordering  the  Respondent,  v. 

the  Collector,  to  enter  the  name  of  the  Appellant  in  CoLLBCTOB  0f 

the   Government  books,  or  in   causing  him  to  pay  the 

amount  claimed  by  the  Appellant ;  and  with  regard 

to  the  Appellant's  claim  on  the  Respondent,   Nusser- 

wanjee  Pestonjee,  the  acting  Assistant  Judge  held  that 

the  Respondent    could  not    be  made  responsible,  as 

the  Appellant,  previous  to  purchasing  the  Huk,  ought 

to  have   made  particular  inquiries  as   to   whether  it 

was   saleable    or   not. 

From  this  decision  the  Appellant  appealed,  and 
Mr.  R.  Keays,  the  acting  Judge  of  the  Court  of 
Surat,  concurring  in  the  views  of  Mr.  Warden,  the 
Assistant  Judge,  on  the  4th  of  April,  1846,  confirmed 
that  decree. 

The  matter  in  dispute  being  under  Rs.  5,000,  the 
Appellant  on  the  15th  of  June,  1846,  presented  a  pe- 
tition of  special  appeal  to  the  Sadder  Dewanny  Adaw- 
lut  against  the  decree  of  the  Zillah  Court,  alleging 
that  he  was  entitled  to  redress  under  sees.  26  and  30 
of  Bom.  Reg.  IV.,  of  1827.  The  petition  came  on 
to  be  heard  on  the  8th  of  December,  1847,  before  Mr. 
Simson,  the  sitting  Judge,  who  granted,  under  the  Act, 
No.  III.  of  1843,  a  certificate  of  admission  of  a 
special  appeal,  and  recorded  the  following  judgment : — ■ 
"  This  is  a  very  peculiar  ease  ;  the  Appellant,  Sum- 
bhoolall, applies  for  one  of  two  modes  of  redress, 
either  that  the  Collector  be  ordered  to  instal  him  in 
certain  Tora  gams  huh,  with  arrears  for  four  years, 
now  in  the  treasury,  or  that  Nusserwanjee  Pestonjee 
be  made  to  refund  the  money  paid  at  auction  for  the 
Huks,  sold  by  order  of  the   Adaivhit,  with  interest  for 
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1859.        the  use  of  the  money  since  the   sale.     The    arguments 
fcoiBHooLALL    stated  in  the  decrees  of  the  lower  Courts   against  the 
v.  transfer  of  such  links  to  ordinary  individuals  seem  to 

collector  of  *ne  sitting  Judge  to  be  conclusive  ;  such  links  cannot 
suhat,  -Ljq  diyerted  from  the  purpose  of  their  original  insti- 
tution, namelv,  remuneration  for  the  maintenance  of 
the  public  peace  of  the  District  ;  but  it  seems  irre- 
concilable with  equity  that  Sumbhoolall  should  be? 
made  to  lose  both  the  links  and  the  money  also,  paid 
for  them  at  public  auction,  held  by  direction  of  the 
Adawlut,  and  with  the  sanction  of  the  officer  of  Go- 
vernment. Either  the  links  should  be  transferred  or 
the  money  paid  for  them  refunded  ;  but  the  former 
course  is  not  practicable.  The  sitting  Judge  does 
not  think  the  maxim  '  caveat  emptor  is  fairly  applied 
here  by  the  lower  Courts.  A  sale  or  deed  by  a  Court 
of  Justice,  and  allowed  by  the  revenue  authorities, 
must  be  presumed  by  a  purchaser  to  be  proper  and 
legal,  and  the  purchaser  must  not  suffer  through  the 
error  of  the  Court  in  directing  the  sale,  in  satisfaction 
of  a  decree,  of  Tora  gams  huks,  which,  from  their 
very  nature,  are  not  saleable  ;  and  on  the  ground  that 
the  Order  for  the  sale  was  a  departure  from  practice." 
On  the  24th  August,  1849,  the  special  appeal  was 
brought  on  for  hearing  before  Mr.  Le  Geyt,  the  then 
sitting  Judge  of  the  Sudder  Dewamy  Adawlut,  when 
he  made  the  following  Order  : — "  The  point  to  be 
tried  in  this  case  is  not  very  clearly  certified  in  the 
proceeding  of  the  sitting  Judge,  Mr.  Simson  ;  and  the 
Court,  under  the  provisions  of  sect.  8  of  the  Act, 
No.  III.  of  1S43,  accordingly  amend  it  as  follows  : — 
AVhether  Nusserwanjee  Pestonjee,  in  procuring  the 
sale  of  certain  Tora  garas  /inks,  in  satisfaction  of 
a   decree   held   by    him    against    the   owner    of  such 
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Huks,  aud  which  have  been  declared  to  be  iiialien-        li- 
able and  unsaleable,  is  not   liable  to  the  purchaser  in  scmbhoolali, 
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the  amount  of  the  purchase-money  paid  by  Iiim  on         « 
the  faith  of  an  auction  sale  by  the  judicial  autho-  collector  of 
rities  of  the  ZiUah."  ScKAT- 

The  ease  was  again  brought  on  for  hearing  before 
the  full  Court  on  the  6th  of  September,  1849,  when  the 
Court,  consisting  of  Mr,  John  Warden,  Mr.  Le  Geyt, 
and  Mr.  Grant,  ordered  the  certificate  to  be  further 
amended,  as  follows; — "  To  determine  first,  whether 
Tora  gar  as  huks  are  saleable  by  the  Courts  of  Adawlut, 
and  if  so,  to  what  extent ;  second,  whether  the  Col- 
lector was  justified  in  this  case  in  refusing  to  register 
the  transfer  and  act  upon  the  sale;  third,  whether/ in 
the  event  of  the  first  question  being  decided  wholly 
or'partially  in  the  negative,  and  the  second  wholly  or 
partially  in  the  affirmative,  the  purchaser  has  any, 
and  what,  claim  against  the  eexoution  creditor,  Nus- 
serwanjee  Ps-stonjee 

The  Court  having  remitted  the  case  to  be  heard 
before  a,  single  Judge,  it  came  on  again  to  be  heard 
before  Mr.  Le  Geyt,  but  that  Judge  not  being  pre- 
pared to  confirm  the  decision  of  the  Zillah  Court, 
referred  the  case  back  to  the  full  Court,  which  Court, 
on  the  19th  of  December,  1849,  having  heard  the 
appeal,  the  Judges  recorded  their  opinions  sepa- 
rately ;  that  of  Mr.  Bell  was  as  follows  : — "  The 
points  on  which  we  are  required  to  decide  are,  first, 
whether  Tora  gar  as  huks  are  saleable  by  the  Courts 
of  Adawlut,  and  if  so,  to  what  extent  ;  second, 
whether  the  Collector  was  justified  in  this  case  in 
refusing  to  register  the  transfer  and  act  upon  the 
sale  ;  third,  whether,  in  the  event  of  the  first  ques- 
tion being  decided  wholly  or  partially  in  the  negative, 
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1859.  and  the  second  wholly  or  partially  in  the  affirmative, 

sombho^Tall  the  purchaser  has  any,  and   what,   claim   against  the 

girdhurlall  execiltion  creditor,   Nusserwanjee  Pestonjee.     I  would 

The  answer  the  first  query  wholly  in  the  negative,  and  the 

Collector  of  .  x        J      .  J  .  . 

sobat.        two  last  in  the  affirmative.     I  concur  with  the  Zillah 
Judge,   that    Tor  a  gams  is  a    Chakreat  huh,  having 
been  originally  given  as  black  mail  to  the  Grassias,  to 
abstain  from  pillaged  and  other  acts  of  violence  to  the 
Ryots,  and  receiving  such  Huks  as    Wuttun.     I  am  of 
opinion  they  can  only  be  alienated  to  the   extent  of 
the  life  interest  of  the  party  in    possession  of    the 
same,  in    accordance   with   the   spirit  of  the  Court's 
interpretation,    dated    the    23rd    of    February,    1831, 
on  sec.  20,  of  Reg.  XVI.  of   1827,  but  which  are  not 
saleable  ;  and,  under  the   above  view,  I  hold^that  the 
Collector    was  fully   justified  in  refusing  to  register 
the  transfer  ;  and,    as  the    other  Respondent.   Nusser- 
wanjee  Pestonjee,    was    the  means   of   the    illegal  sale 
taking  place,    he  must   be  held   responsible  for  the 
claim  preferred  by  the  Appellant,   namely,  the  pur- 
chase-money,  together  with   interest  thereon  at  9  per 
cent.,  and  the  whole  of  the  costs   incurred  in  all  the 
Courts,   with  the   exception   of  the  Collector's,  who, 
having   made  no    objection   within   the  term  of  the 
proclamation,   should   bear   his   own  costs.      Having 
given   my    opinion   on    the    amended   certificate,    for 
I  find  the    certificate  has  been   amended,   both  before 
the  single   Judge  and  also   the  full  Court,   I   beg  to 
record  my  dissent   against  the  procedure  adopted,  the 
same  being  opposed  to  sec.  8  of  Act,  No.  III.  of  1843, 
which    declares,  that   in   amending  a  certificate  it  is 
not  lawful  for  the  Court  to   receive  or   add  any    new 
point  or  points.     This  has,  however,  been  done  in  the 
present    instance.     As  the  admitting   authority.   Mr. 
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Simson  entertained  no   doubt  in  regard  to  the  Huhs  in        1859- 
question  being  not  saleable  :    this  point,  consequently,  sumbhoolaix 
should  not  have  been  entered  in  the  extract."  v. 

Mr.    Warden's  opinion  was  as  follows  : — "  I  concur  CoLLE<^R  0F 
in  the  view  taken   in  this   case   by    Mr.    Le    Gei/t.       yuR*T- 
When    the    British   Government    succeeded    to   this 
country,    the  local  officers    addressed    themselves  to 
the  task  of    obtaining  information    on    the  distinc- 
tive character  of  each  of  the  tenures  of  the  countrv. 
In  this  way  we  have  reached  definitions  of  '  Enamf 
'  Surinjamf  l  Meeras?  &c,  in  the  Deccan,   which  are 
generally  acknowledged  to  be  correct ;   and  in  like 
manner  it  may  be  presumed  that  the  nature  of  the 
Tor  a  gar  as  possession   was  made   the  subject  of   in- 
quiry before  it  was  included  in  the  '  List  of  tenures  ' 
which  the  law  recognized,   and  particularly  specified 
as  tenures  recognized  by  the  custom  of  the  country  ; 
and  so  far  from  its  having  been  shown  that  there  is 
any   peculiarity    in   this    tenure,    divesting  it  of  the 
usual  incidents  of  property,  the  weight  of   evidence 
on  the  record,    supported  by  the  published  opinions  of 
such  men  as  Mr.   Elphinstone  and  Sir  John   Malcolm, 
is,  as  it  appears   to  me,   against   the  decisions  of  the 
lower  Courts,   that  this  tenure  is  not  saleable.     I  am 
of  opinion,    therefore,   that   the   decree  of  the   lower 
Court  should  be  set  aside." 

Mr.  Le  Geyt  also  recorded  his  opinion  in  these 
terms  : — "In  respect  to  the  first  point,  whether  Tora 
gar  as  are  saleable  or  not,  I  am  of  opinion,  that  there 
is  no  evidence  on  the  record  to  show  that  the  Tora 
garas  property,  the  subject-matter  of  this  suit,  is 
held  on  any  tenure  which  takes  it  out  of  the  nature 
of  private  property.  There  is  evidence  to  show  that 
Boch  property  has  been  sold.  Unless  it  canbe  clearly 
shown  that   property   is  held   en  a  tenure   in  which 
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1869.        the   alienation   by  the  holder   is  guarded   against  by  a 

hoolali    .special   provision,    I   think   no   Court   of  Justice   can 

«.  declare   such   property   not   alienable  for  the  purpose 

colleoor  or  of  Payi'JS  the    aeots   of   tne  holder,   on  the   principle 

sobat.  ^at  as  j-^g  possession  gave  hiin  a  credit,  so  it  would 
be  manifestly  unjust,  without  sufficient  cause  and  un- 
doubted authority,  to  declare  it  not  so  available.  The 
authorities  cited,  in  support  of  the  property  being  in  the 
nature  of  private  and  prohibited  property,  are  opinions 
of  Mr.  EljjJiinstone,  '  Parliamentary  Papers  Keview,' 
1832,  pp.  G05,  G25  and  G27  ;  Sir  John  Malcolms 
1  Central  India]  vol.  1,  pp.  508  and  509,  and 
Mr.  Sutherland  [vide  Letter  recorded,  Xos.  89,  65), 
which  must  de  regarded  with  the  utmost  respect. 
The  Collector  has  cited  neither  a  decision  of  Court, 
nor  any  authority  of  more  than  ordinary  weight,  than 
the  official  opinions  of  the  neighbouring  Collectors  in 
support  of  his  position.  Therefore,  I  consider,  that 
in  this  case  it  has  not  been  proved  that  the  Tora 
qaras  of  Bhar mills unjjee  is  exempt  from  the  process 
of  attachment  to  which  all  personal  and  real  prrperty 
is  liable.  I,  therefore,  do  not  consider  the  Collector 
i  ustiried  in  refusing  to  register  the  transfer,  which  he 
should  be  directed  to  do ;  nor  do  I  consider  that 
any  claim  can  be  sustained  against  Nusserwanjee  Pes- 
tonjee.  All  costs  are  to  be  borne  by  the  Kespondent, 
the  Collector  of  Surat." 

In  accordance  with  the  opinion  of  the  majority  of 
the  Judges,  a  decree  was  made  reversing  the  deci- 
sions of  the  Zillah  Court,  with  costs  in  all  the  Courts, 
which  were  directed  to  be  borne  by  the  Kespondent, 
the  Collector  of  Sural 

On  the  17th  of  October,  1851,  the  Judges  of 
the  Suddcr  Court  having  been  changed,  the  Col- 
lector  of   Surat   presented    a   petition   of  review  to 
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the    Sadder    Adawhd,  when    a    review    was    granted,      ^_5^ 
without  any  reasons    for  so  doing  being  recorded  by  qJJJJJJJJJJ 
the  Court.  w- 

After  some  further  proceedings,  the  Sudder  Court,  golekctor  of 
on  the  20th  of  April,  1853,  recorded  the  following  re- 
solution :—•"  The  point  referred  to  the  full  Court,  on 
the  24th  of  August,  1819,  was,  whether  the  rule 
1  caveat  emptor '  was  to  de  applied  in  all  strictness 
to  SumbhooldVs  purchase.  The  full  Court  were  of 
opinion  that  they  could  not  decide  that  point  until  it 
was  decided  whether  Tora  garas  was  alienable  or  not ; 
and  they,  therefore,  amended  the  certificate,  and  added 
that  question  as  another  point  for  decision.  This 
they  had  no  power  to  do,  under  sec.  8  of  Act,  No. 
III.  of  1843.  Moreover,  the  very  essence  of  the  point 
referred  showed  that  it  had  already  been  decided  by 
competent  authority,  that  Tora  garas  was  inalienable. 
The  decision  of  the  Sudder  Dew anny  Adawlut,  of  the 
19th  of  December,  1849,  is,  therefore,  annulled,  and 
the  case  is  returned  to  a  full  Court,  to  determine 
the  point  referred  to  them  by  Mr.  Le  Geyt,  on  the 
24th  of  August,  1849.  All  costs  incurred  by  the 
Collector  of  Surat  are  to  be  borne  by  the  original 
Appellant,  Sumbhoolall  GirdhurlaU.  The  remainder 
of  the  costs  are  to  be  awarded  on  final  decision." 

The  appeal  was  reheard  on  the  16th  of  February, 
1857,  when  the  Sudder  Court,  consisting  of  Mr.  W.  E, 
Frere,  Mr.  J.  D.  Inverarity,  and  Mr.  //.  Hebbert,  re- 
corded the  following  resolution  : — "  The  Court  is  of 
opinion,  and  decide  that  Tora  garas  is  not  alienableT 
and  that,  therefore,  Sumbhoolall  took  nothing  by  his 
purchase,  and  that  his  claim  against  the  Collector  must 
be  thrown  out.  That  Nusserwanjee  Pestonjee  guaranteed 
nothing,  and,  therefore,  Sumbhoolall  cannot  come  upon 
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him  to  be  reimbursed  the  amount  of  bis  purchase- 
money,  and  that  his  claim  against  Nusserivanjee 
Pestonjee  must  also  be  rejected.  The  appeal  is,  there- 
fore, dismissed,  with  all  costs  on  Appellant." 

The  value  of   the  subject  matter  in  dispute  being  2 
under  Ks.  10,000,  the  prescribed  appealable  value,  a 
petition  was  presented  to  Her  Majesty  in    Council  by 
t  lie  Appellant  for  special  leave  to  appeal.  The  Appel- 
lant submitted,   that   the  proceedings    and  decisions 
of  the  Sudder   Dewanny    Adawlut,    on    the  20th    of 
April,  1853,  and   the    16th  of   February,  1857,   were 
contrary  to  law,  as  the  certificate  admitting  the  appeal 
in  the  first  instance   did  not  embrace  the   question, 
whether  the   Torn  garas   was  saleable,  and  that  the 
amendment  made  in   the  first  instance  in   the  certifi- 
cate admitting  the   appeal  was    erroneous  ;   that   the 
amendment  subsequently  made  was  not  only   correct, 
but  was  necessary  to  raise  the  only  points  involved  in 
the  appeal ;   that  the   Sudder  Adawlut,   in   ultimately 
deciding,  in   1857,  not   on  the  question  stated  in  the 
certificate  as  originally  granted,  but  on  that  stated  in 
the  first  amended  certificate,   recognised  the  right  of 
the  Judge  to  amend  his  certificate  admitting  a  special 
appeal,  and  that,  therefore,  the  mere  fact  of  a  second 
amendment  being  made,  afforded  no   ground  for  re- 
versing  the  judgment  of  the  full  Court  after   such 
amendment ;  and  the  Appellant  submitted,  that  it  was 
competent  to  the    Sudder  Court  to    decide  upon  any 
question  of  law  necessarily  involved  in  the   appeal ; 

*  Present  :  Members  of  the  Judicial  Committee, — The  Right 
Hon.  Lord  Kingsdown,  the  Right  Hon.  The  Lord  Justice  Knight 
Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Eight  Hon.  The 
Lord  Justice  Turner. 
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but  that,   if  it  were  not    competent   to    the   Sudder       1859- 
Court  to   decide  on   hearing  the   cause   on   the   19th  scmbhoolaix 
of  December,   1847,   that    Tora  gar  as  was   alienable,  v. 

neither  was  it  competent  to  the  Sudder  Court  to  CoLLEC^oE  of 
decide  on  the  hearing  of  the  cause  on  the  10th  of  &o?at. 
February,  1857,  that  the  Tora  garas  was  not  alien- 
able, and  that  the  Appellant  took  nothing  by  his 
purchase.  And  it  was  further  submitted,  that  the  last- 
mentioned  decision  was  contrary  to  the  evidence,  and 
the  law  and  usage  respecting  Tora  garas  tenure. 

Mr.  Ayrto?i,  in  support  of  the  petition. 

Although  the  subject-matter  in  dispute,  the  Tora 
garas  huh,  is  under  Es.  10,000,  the  sum  limited  by 
the  Order  in  Council  of  the  10th  of  April,  1838,  yet 
the  suit  raises  a  question  of  great  public  importance 
in  Bombay,  respecting  the  right  of  alienation  of  Tora 
garas,  which  entitles  the  Petitioner  to  indulgence. 
Spooner  v.  Juddoo  (a).  Another  suit  is  also  pending 
respecting  the  purchase  of  the  other  link,  which  will 
be  governed  by  this  appeal. 

Mr.  Wigram,  Q.  C.  and  Mr.  W.  H.  Melvill,  for 
the  Eespondent,  the  Collector  of  Surat,  re- 
sisted the  application. 

Xo  question  of  a  public  character  arises,  special 
leave,  therefore,  ought  not  to  be  granted.  Upon  this 
principle  the  Court  acted  in  the  cases  of  Ee  Harvey  (b) 
and  Ee  Sherwin  (c). 

The  application  was  granted  upon  the  terms  em- 
bodied in  the  following  report  of  their  Lordships. 
That  leave  be  granted  to   the  Appellant  to  enter  and 

(a)  4  Moore's  Ind.  App.  Cases,  353. 

(b)  3  Moore's  P.  C.  Cases,  148.    (c)  4  Moore's  P.  C.  Cases,  311. 
VOL    VIII  •  C 


Collector  of 
Sural 


18  CASES    tN    THE    PRIVY    COUNCIL 

1839.         prosecute  his  appeal  against  the   Order  of  the  Assist- 
soibhoolall    ant  Judge  of  the  Zillah  Court  of  Sitrat,  dated  the  17th 
v.   '       of   September,    1845,    and   against  the    Order  of  the 

Si  m  Zillah  Judge  of  the  Court  of  Swat,  of  the  8th  of 
April,  1S46,  and  against  the  Orders  and  certificates  of 
the  Judge  of  the  Sadder  Devmnny  Adaivlut  of  Bombay, 
of  the  8th  of  December,  1847,  and  of  the  24th  pf 
August,  1849  ;  and  against  the  Orders  of  the  Sudder 
Deivanny  Adaivlut,  made  on  the  20th  of  Ajwil,  1853, 
and  on  the  16th  of  February,  1857,  upon  depositing, 
within  four  months  from  the  date  of  the  report,  in 
the  Registry  of  the  Privy  Council,  the  sum  of  £500, 
sterling,  to  meet  the  costs  of  the  Respondents  in  the 
appeal,  and  to  abide  Her  Majesty's  decision  in  the 
cause  ;  and  the  Appellant  was  directed  to  serve  notice 
of  the  appeal  on  the  Collector  of  Sural,  and  on 
Nusserwanjee  Pestonjee,  the  Respondents  ;  but  their 
Lordships  ay  ere  of  opinion,  that  the  leave  to  appeal 
granted  to  the  Appellant  by  Her  Majesty  on  the  above 
terms,  was  to  be  without  prejudice  to  any  question,, 
whether  the  Orders  and  the  certificates  of  the  17th  of 
September,  1845,  and  the  Sth  of  April,  1846,  and  the 
8th  of  December,  1847,  and  the  24th  of  August,  1849, 
ur  any  of  them,  were  to  be  deemed  and  taken  as  final. 

The  above  conditions  having  been  complied  with* 
the  appeal  now  came  on  for  hearing. 

Mr.  II.   Palmer,  Q.  C,    and  Mr.  Ayrton,  for  the 
Appellant. 

It  is  impossible  to  maintain  the  decree  of  the 
Sudder  Court  as  it  now  stands,  as  it  would  be  con- 
trary to  the  fundamental  principles  of  justice  to  hold, 
that  if  Tora  garas  is  a  tenure  of  such  a  nature  as 
not  to  be  saleable,  the  Appellant   is  to  be  deprived  of 
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his   purchase  by  treating  the    sale  as   a  nullity,  yet       1So9- 
that  he  is  not  to   be  reimbursed  the   amount  of  his  sumbhoolall 

.  ,  .,  t-,  ,  GlKDHUKLALL 

purchase-money.,    with  interest,    by  the  Kesponclent,  v. 

JSfusscrwanjee  Pestonjee.  We  submit,  that  the  decree  collector  or 
of  the  Court  ought  to  have  directed  the  Collector  of  SoRAT' 
Swat  to  enter  the  name  of  the  Appellant  as  the  owner 
of  the  Tora  gar  as  hide  in  question,  and  to  pay  him  the 
arrears ;  or,  in  the  alternative,  if  the  Court  was  of 
opinion  that  the  Tor  a  garas  huk  was  inalienable,  then 
that  the  Respondent,  Nusserivanjee  Pestonjee.,  ought  to 
have  been  decreed  to  refund  the  purchase-money  with 
interest.  In  the  first  place,  we  contend,  that  a  Tone 
garas  huh  is  alienable  like  other  emoluments  issuing  out 
of  land,  Act.  No.  IV.,  of  1 837,  and,  therefore,  liable  tobe 
•attached  and  sold  in  execution  of  a  decree.  Reg.  V.  of 
1827,  sec.  1,  Bombay  Code  of  Procedure,  ch.  I.  Tora 
gar  as  is  a  species  of  quit-rent  or  annual  payment  made 
to  Grassias.  The  nature  of  this  tenure  was  fully  in- 
vestigated in  the  case  of  The  Collector  of  Sura  t  v.  Pes- 
tonjee Rutonjee  («),  where  Mr.  W.  E.  Frere,  the  then 
Zillah  Judge  of  Sural,  in  his  judgment,  expresses  his 
clear  opinion,  that  Tora  gar  as  is  hot  a  service  huk,  but 
was  alienable  and  could  be  sold,  and  that  so  long 
as  Government  collected  the  garas  from  a  village 
it  was  obligatory  on  Government  to  pay  it  to  the 
alienee  [b). 

Secondly,  we  submit,  that  the  Appellant's  special 
appeal  to  the  Stickler  Dewanny  Adaivlutut  Bombay  was 
admissible  under  the  Bombay  Code,  irrespective  of  the 
Act,  No.  III.  of  1843.  Even  if  it  be  determined  that 
the  provisions  of  the  Code  in  that  respect  were  re- 
pealed by  the  Act,  No.  III.  of  1813,  still  it  was  com- 
petent to  the  Court,  under  the  Act,  No.  XVI.  of  1853, 
tifter  having  admitted  the  special  appeal,  to  amend  the 
(«)  2  Morris's  Bom.  Sud.  Dew.  Eeps.   29L         (b)   lb.  305. 
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1S59.        certificate  of  the  Judge,  so  as  to  raise   the   real  points 
sumbhoolall    involved  in  the  appeal.     But  further,  we  contend  that, 

GlRDHURLALL       .  .  .  .  ' 

*.  in  no   circumstances,  can    the  legislative  Acts  of  the 

collector  of  Government  of  India  limit  or  restrain  the  power  of 
the  Queen  in  Council  specially  to  admit  an  appeal 
from  a  decree  and  proceedings  of  the  Sadder  Deivanny, 
or  Zillah  Courts.  Statutes,  3rd  &  4th  Will  IV.,  c.  41, 
7th  &  8th  Vict.,  c.  69,  sec.  1.  Spooncr  v.  Juddoo  (a), 
as  the  Acts,  No.  III.,  of  1843  and  No.  XYI.  of  1853 
are  only  binding  on  the  Courts  in  India.  In  the  pre- 
sent instance  leave  has  been  specially  granted. 

Mr.  Forsyth,  Q.   C,  and  Mr.  W.   II  Melvill,   for 
the  Eespondent,  the  Collector  of  Surat. 

As  the  Toragaras  huh  purchased  by  the  Appellant  is 
not,  as  we  contend,  alienable,  no  obligation  existed  on 
the  Collector  to  enter  the   purchaser's  name  as  owner 
in  the  Government  books,  or  to  pay  him    the  rent  in 
question.     This  is  apparent  from  the  very  nature  of 
the  tenure,  Tora  garas  being   in    its   origin  a  kind  of 
black    mail,    or    forced    contribution,    to  induce    the 
Grassias  to  abstain  from  plundering  the  Ryots.     It  is 
very  similar  in  its  character  to  what  formerly  existed 
in  Scotland.    BclVs  Diet,  of  the  Law  of    Scotland,  tit. 
"  Black  Mail,"  and  authorities  there  collected.  Eeport 
of  General    Wade.     Misc.  of  the  Spalding  Club,  p.  37. 
The  origin  of  Tora  gar  as  and  its   illegal  nature  is  ex- 
plained in  the  minute  of   Mr.  Eliphinstone,   dated  the 
15th  of    August,    1821  (b)  ;  and  also  by  Six  John  Mal- 
colm, in  his  work  on  Central  India,  vol.  i.  pp.  508-9. 
Wilson's  Glossary,  voce  "  Grassa"  and  the  case  of  The 
Collector  of  Surat  v.    Pestonjee  Eutonjcc  (c),  where, 

(a)  4  Moore's  Ind.  App.  Cases,  353. 

(b)  Far.  Papers,  1832. E.  I.  Co's  affairs  rev.  Vol.  2,  pp.  605,625,7. 
Morris'  Bom.  Sud  DeTV.Eeps  pp.  291,  319,  334.  5. 
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as  in  this  ease,    the   Sudder   Court    at    Bombay  held        1859- 
Turn  qaras    to   be   inalienable,    on   the  ground   that  sumbhoolall 
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there  is  an  implied  condition  of   the    tenure    that  ser-  v. 

.  .  The 

vices  should  be    rendered,  if  required,    as  well  also  as  collator  of 

to  abstain  from   plundering.     It  is   admitted   to  be 
hereditary.     Xow,    considering    the    nature     of     the 
tenure  and  its  origin,  it  would  be    manifestly  contrary 
to  public  policy    to  permit  such  a   tax  as   consititutes 
Tora  garas  to    be    sold    in    satisfaction  of  a  judgment 
debt,  or  even  to  be   alienated. — [Lord  Kingsdown  :  In 
the  case  of  Raja  Lelanund  Sing  v.    The  Government  of 
Bengal  («),  a  Gwatwalhj  tenure,  or  guarding  the  Ghats 
or  passes,   was  upheld.] — Yes ;  but   that  case  essen- 
tially differed  from   the  present.     Xo  question  there 
arose,  as  in  this  case,    as  to  alienation.     It  was  con- 
fined to  a  question  of  the  right    of  descent  to  a   male 
heir,  as  Gtvatwal.     But  the  sale  must   be    treated   as 
being  founded  upon  an  illegal  consideration,  and  would, 
therefore,  on  that  ground  be  void,  ab  initio,  at  common 
law.    Collins  v.  B lantern  (b).  So  by  the  Civil  law.  Just. 
Inst.     lib.    iii.    tit.  20,    sec.    23,     "  De  turpi  causa." 
Again,  as  the    tenure    involved   military   and   public 
services  to  be   performed,    and   the   holder    could  be 
called   upon  to  perform    them,  a  Tora  garas  huh  was 
clearly  not  assignable.     It  is   similar  to  the   retiring 
pension  of  a  military  officer,  or  compensation  granted 
to  a  public    civil    officer.      Wells  v.    Foster  (<?),  Gibson 
v.  The  East  India-  Company  {d\    Lidderdale  v.  Duke 
of  Montrose  (e). 

Xext,  we  submit,  that   as  far  as  this  is  an  appeal 

(a)  6  Moore's  Ind.  App.  Cases,  101. 

(b)  2  Wils.  341 ;  andsee  1  Smith'sLeadingCasesl54.(2ndEdit.) 

(c)  8  Mee.  &  Wels.  149. 

(rf)  5  Bingh.  N.  0.  262.     S.  C.  7  Scott,  74. 
(*)  4  Term.  Rep.  248. 
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1859.        from  the  Orders  and  certificates  of  the  Sadder    Court, 
sumbhoolaia    the  certificate  of  Mr.  Simson,  of  the  Sth   of  December, 

.Lt.oHli.LALL       Jg^       ag      amen(Je<l    Uy       ^[y      £g      Q£yf     Q]1     ^q      O^tll       of 

..,ttThe     „  Auqmt.  1S49,  was  final  and   conclusive,  and  excluded 

COLLLCIOR    OP  if  7  *  ' 

BojtAv.  from  the  grounds  of  special  appeal  any  question 
affecting  the  liability  of  this  Respondent.  The  effect 
of  the  certificate  of  Mr.  Sin/son  was  to  reject  the 
appeal  as  against  him,  and  to  confine  the  ground  of 
appeal  to  the  claim  for  a  refund  of  the  purchase 
money  as  against  the  Respondent,  Nusserwanjee  Pes- 
tonjee.  Now,  the  Act,  Xo.  XVI.  of  1853,  does  not  give 
the  Sadder  Court  power  to  entertain  the  question  of 
his  liability.  Neither  had  the  Sudder  Court,  under 
Bom  Reg.  IV.  of  1827,  power  to  make  a  second  re- 
vision of  the  decree  of  the  ]9th  of  December,  1349  ; 
the  former  revision  having  expressly  excluded  all 
question  of  this  Respondent's  liability.  The  Act, 
Xo.  XVI.  of  1853,  did  not  alter  the  rights  of  this 
Respondent  on  a  special  appeal,  as,  owing  to  the 
effect  of  the  certificate  as  amended  by  Mr.  Le  Gej/i, 
there  was  no  question  of  his  libality  before  the  Sadder 
Court,  which  Court  had  in  fact  no  power  to  entertain 
any  question  as  against  him. 

Mr.  GiJ'ard,  Q.  C,  and  Mr.  Leith,  for  the  Re- 
spondent, Nusserwanjee  Peistonjec,  the  execu- 
tion creditor. 

According  to  the  rules  and  procedure  of  the  native 
Courts  in  Bombay,  this  Respondent,  as  execution 
creditor,  has  been  improperly  made  a  party  to  the 
suit.  Xo  privity  exists  between  the  Appellant  and 
this  Respondent  Xo  fraud  has  been  alleged  against 
him  to  justify  the  Appellant  joining  him  with  the 
Collector  of  Surat  as  a  Defendant.  So  far  as  regarded 
this  Respondent,   as  execution    creditor,  it    is   imrna- 
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ferial  whether  the  Torn  gams  huh  is  or  is  not,  liable        15i3t)- 
to  attachment  and  sale  by  the  Sheriff,  or  whether  any  Sombhow.ami 

GlRDHlRLALL 

property  passed  to  the  Appellant  by  that  sale,  there  v. 

being  nothing  in  the  facts,  or  by  law,  to  distinguish  collector  op 
the  case  of  the  Appellant  from  that  of  an  ordinary 
purchaser  at  a  Sheriff's  sale.  He  virtually  purchased 
only  the  right  and  interest  of  the  Defendant  in  the 
original  suit  in  the  Tor  a  gains,  the  subject  of  the 
attachment  and  sale.  If  a  party  buys,  whether  it  is 
real  estate,  a  chattel,  or  a  chose  in  action,  Courts  of 
law  and  equity  recognise  the  maxim  u  caveat  emptor.''' 
There  is  no  fraud  in  the  case,  nor  even  an  impled  war- 
ranty of  title.  Early  v.  Garrett  (a),  Cripps  v.  Readc  (b), 
Thomas  v.  Powell  (c),  Motley  v.  A  ttenborough  (el),  Chap- 
man, v.  Speller  (e).  When  the  Appellant  paid  his  money 
and  got  his  conveyance  there  was  an  end  of  the  matter 
so  far  as  affects  this  Eespondent,  and  the  decree  of  the 
Sudder  Court  was,  therefore,  right  in  deciding  that  tho 
Appellant  had  no  legal  claim  on  this  Eespondent  in 
respect  of  the  money  received  by  him  through  the 
Court  at  Surat  in  satisfaction  of  his  decree,  even  if 
the  Tor  a  gar  as  be  held  inalienable.  Another  ground 
we  insist  upon  is,  that  the  Appellant  ought  to  have 
appealed  direct  to  England  against  the  decree  of  the 
Sudder  Dewanny  Adawlut  of  the  20th  of  April,  1853, 
which  annulled  the  former  decree  of  the  same  Court, 
dated  the  19th  of  December,  1849,  and  that  it  is  now 
too  late  to  question  it. 

Mr.  E.  Palmer,  Q.  C,  was  heard  in  reply. 

The  case  stood  over  for  consideration. 

{a)  9  Bar.  &  Cr.  928.  h,  6  Term.  Kerf.  606, 

(c)  2  Cox.  394.  (d)  3  Exch.  Eep.  50G, 

14  Q.  Ben.  Kep.  621, 
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■    1S59.  Their  Lordships1   judgment  was  now  pronounced 

SCHBHOOLALL        DV 

GlRDHCRLALL 

»•  The  Eight  Hon.  Lord  Kixgsdowx. 

Collector  op 

surat.  This  is  an  appeal  from  a  decree  of  the  SudJer  Dc- 

toanny  Adawlut  of  Bombay,  by  which  it  has  been  de- 
cided that  a  certain  annual  payment  called  a  Tora 
garas  hu/c,  is  not  by  law  capable  of  alienation,  and 
that  the  purchaser  of  this  interest  at  a  judicial  sale 
is  not  entitled  either  to  have  the  sale  enforced,  or  to 
have  his  purchase-money  refunded  to  him  by  the 
individual  who  has  received  it. 

The  case  is  one,  in  many  respects,  of  a  remarkable 
character,  and  it  appears  to  their  Lordships  to  be 
advisable  to  state  the  circumstances  in  some  detail. 

Tora  garas  huks,  whatever  may  have  been  their 
origin,  are  payments  which,  for  many  years  before 
the  period  of  the  transactions  which  have  given  rise 
to  the  present  suit,  had  been  made  by  the  Bombay 
Government  through  their  Collectors  in  the  different 
Zillahs  of  Guzcrat.  The  names  of  the  persons  re- 
ceiving such  payments,  with  the  amount  to  be  paid 
to  them,  were  entered  in  the  books  of  the  Collector, 
and  the  payments  were  made  according  to  the  entries 
in  such  books  out  of  the  moneys  received  by  the 
Collectors. 

Amongst  other  such  entries  in  the  books  of  the 
Collector  of  Surat,  was  a  sum  of  Es.  347.  15  a., 
payable  out  of  the  Pergunnah  of  Orpad,  and  which 
in  the  year  1839,  was  payable,  and  had  for  some 
years  been  paid  to  a  person  named  Bharmulsungjee. 
This  annual  sum  is  the  subject  of  the  present  suit ; 
Bharmulsungjee  was  also  in  the  receipt  of  another 
Tora  guras,  payable  out  of  another  Pergunnah  within 
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the  same  Collectorate,  of   Es.    883.     It   appears   that        18°9- 
these  two  Iluks  had  previously  belonged  to  a  person  sumbhoolall 

1  .  .  GlRDHORLALL 

named  Koonsurwanjee  ;   that  he  had  died,  leaving  two  v. 

The 
widows  named  Kasooba  and    Omedba,  who  had  sue-  collector  of 

ceeded  to  this  property  ;  that  these  ladies  had  adopted 

Bhar  mills  luigjce  as  their  son,  and  that  thereupon  these 

links  hnd  been  transferred  intu  his  name  in  the  books 

of  the  Collector. 

In  the  year  1839,  a  suit  was  instituted  in  the  Court 
of  the  Sudder  Ameen  of  Sural  by  the  Respondent, 
Nusserwcmjee  against  Bharmulsungjee,  and  against  Ka- 
sooba and  Omedba,  in  order  to  recover  a  debt  due 
from  these  parties  to  that  Respondent,  and  which 
debt  was  secured  by  a  mortgage  of  the  two  sums  of 
Tom  garas  standing  in  the  name  of  Bharmulsungjce. 

Pending  the  proceedings  in  this  suit,  Nussenoanjce 
caused  a  sequestration  to  be  laid  on  these  Tora  garas 
huhs  in  the  office  of  the  Collector  of  Surat,  the  nature 
and  object  of  which  could  not  but  be  known  to  the 
Collector. 

On  the  23rd  of  July,  1839,  Nusseruranjee  obtained 
a  decree  in  his  suit  for  the  sum  of  Rs.  12,745,  with 
interest,  against  the  mortgaged  property,  and  against 
the  Defendants  personally.  Regulation  IV.  of  1827 
of  the  Bombay  Code  of  procedure  directs  the  mode 
in  which  the  attachment  and  sale  of  any  of  the  im- 
moveable property  of  the  debtor  against  whom  a  de- 
cree has  been  obtained  are  to  be  effected.  It  is 
thereby  provided,  that  on  a  petition  for  such  sale,  the 
property  shall  be  distinctly  specified,  with  the  pro- 
bable value  thereof;  that  the  Court,  on  hearing  the 
application,  shall  issue  such  order  as  may  be  requisite 
towards  the  enforcement  of  the  decree ;  that  when- 
ever a  sale  takes  place  under  a  decree,  it  shall  be  by 
public  auction,  after  public  notice,  by  a  proclamation 
VOL.    VIII.  n 
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1859.        fn  a  specified  form,   intimating  that  the    properly  will 
sumbhoolall    be  sold  on  a  day    named,  unless  the  sale  shall   be  ob- 

GlRDHURLALL       .  ,  *  .  .     .  .  .    .    .  n „ 

v.  jeered   to    by    another   claimant,   who,  withm  niteeii 

collector  of  days  after  the  date    of   the   proclamation,  shall   esta- 

sobat.       blish,   to  the    satisfaction   of    the  creditor,  or    of    the 

Court,    a   right   or  interest   in    the    property    under 

attachment,    or   shall    enter   into  an    engagement    to 

prosecute  his  claim  within  a  limited  time. 

In  order  to  recover  the  amount  awarded  to  him 
by  the  decree  in  the  manner  pointed  out  in  this 
Eegulation,  Nusserwanjee,  on  the  21st  of  September, 
1839,  presented  a  petition  to  the  Judge  of  the  Zilluh 
Court,  and  thereby,  after  stating  the  decree  which  he 
had  obtained,  and  the  sequestration  which  he  had 
issued,  he  prayed  that  the  Sheriff  might  be  ordered 
to  attach  and  sell  the  produce  of  the  under-mentioned 
Tora  gar  as  belonging  to  the  Defendant,  according  to 
the  usual  custom. 

The  Tora  gar  as  (which  included  the  particular  sum 
now  in  dispute)  was  thus  described: — " The  Defen- 
dants, Kasooba  and  Omedba,  used  to  receive  the  pro- 
duce of  the  Tora  gar  a  huks,  belonging  to  their  hus- 
band, Kooivursungjee,  payable  from  the  Tannahs  of  the 
Fergimnah  of  Orpad  and  the  Tahok  of  KoorsacL 
In  the  Sumvut  year  1887,  the  said  Defendants, 
Kasooba  and  Omedba,  adopted  the  Defendant,  Bhar- 
medsungjee,  as  their  son.  From  that  day  forward,  the 
amount  of  the  produce  from  the  said  Pergunnahs  has 
been  received  by  the  Defendant,  Bharmulsungjcc.  The 
value  thereof  is  about  Ks.  11,000." 

On  the  same  day,  the  21st  of  September,  1839,  an 
order  was  issued  by  Mr.  Herbert,  the  Assistant  Judge 
of  the  Court,  to  the  Sheriff,  directing  him  to  proceed 
according  to  the  usual  practice,  and  to  make  a  re- 
turn in  thirty-five  days. 
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Under  this  order  the  Tor  a  gar  as  in  question  was        1359. 
attached  by  the  Sheriff ;   proclamations  of  sale   were  sdmbhoolall 
issued,    and   the   sale   was  fixed  for  the  19th  of  Oc-  GlRDH™LALL 
tober.  The 

Collector   or 

Before,  however,  the  day  fixed  for  the  sale,  Bhar-  sorat, 
mulsungjee  presented  a  petition  to  the  Court,  praying 
that  the  sale  might  be  delayed  for  six  months,  in 
order  to  give  him  an  opportunity  of  satisfying  the 
Plaintiff's  demand,  which  he  promised  to  do  within 
six  months. 

The  sale  accordingly  was  stayed  by  an  Order  of 
the  Court,  till  Nusserwanjee  Pestonjee  should  have 
answered  the  petition.  lie  objected  to  any  further 
delay,  and  on  the  14th  of  November,  1839,  applied  to 
the  Court  that  the  sale  might  be  completed ;  that  fresh 
proclamations  might  be  issued,and  that,  as  the  property 
was  likely  to  sell  better  at  Surat  than  in  the  village  in  ; 
which  it  was  situated,  the  sale  might  be  made  at  Surat. . 

On  the  same  day  the  Judge  made  an  order  direct- 
ing the  Sheriff  to  enter  into  an  investigation  of  the 
proceedings  which  had  already  taken  place  in  this 
matter,  and  to  make  a  report,  and  to  inquire  whether 
there  was  any  objection  or  not  to  selling  the  property 
in  Surat.  The  Sheriff  made  his  report,  stating  the 
proceedings  which  had  already  taken  place,  and  that 
there  appeared  to  be  no  objection  to  the  sale  being 
made  in  Surat. 

On  the  27th  of  November,  1839,  Mr.  Elliott  made 
an  order  upon  this  report,  that  the  Sheriff  should  sell 
the  Tor  a  gar  as  of  the  Defendant  in  Surat,  but  that  he 
should  give  notice  of  the  sale  of  this  Tor  a  gar  as  to 
the  inhabitants  of  the  Zillah  in  which  the  Tor  a  gar  as. 
was,  as  also  to  the  inhabitants  of  the  city  of  Surat, 
and  should  take  care  that  no  fraud  or  mistake  was 
permitted  to  take  place  in  the  sale. 
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1359.  Proclamation   was   accordingly   issued  for  sale  of 

sl-mbhoolall    this  Tovci  garas  in   Sural,   on  the   24th  of  December, 

v.   '       1839.     The  proclamation  required  any  person  mak- 

f'oLL^Twi  of  H1S  an5T  c^m  to  the  property  to  come  in  and  object  to 
sural       the  saje< 

Xo  objection  was  made,  and  on  the  24th  of  De- 
cember, 1830,  the  property  was  accordingly  put  up 
for  sale,  and  the  Appellant  in  this  case  was  the  highest 
bidder,  and  he  became  the  purchaser  of  the  Tor  a 
garas  now  in  dispute,  for  the  sum  of  Es.  3,430.  He 
paid  his  purchase-money  into  Court,  aud  the  amount, 
after  deducting  the  expenses,  was  paid  to  Nusser- 
wanjee ;  and  on  the  23rd  of  January,  1840,  Mr. 
Elliott,  the  Judge  of  the  Court  of  Adawlut,  executed 
a  bill  of  sale  of  the  Tora  garas  to  the  Appellant. 
This  instrument,  after  reciting  the  facts  already 
stated,  concluded  in  these  words  : — "  Now,  as  you 
have  paid  that  amount  (Rs.  3,430)  into  Government, 
you  have  become  the  owner  of  the  Tora  gar  as  huh 
belonging  to  the  above-mentioned  Defendant,  Bhar- 
mulsungjec,  and  the  right  to  receive  the  amount  of  the 
Tora  garas  link  from  the  Tannah  has  been  vested  in 
you.  Therefore  the  Defendant's  right  to  the  Tora 
garas  huk  (Es.  347.  13a.)  has  been  sold  for  Es.  3,430, 
by  the  Government  Adawlut,  through  the  medium  of 
the  Nazir,  in  conformity  with  the  usual  custom  in 
sales  by  auction,  in  this  matter,  viz.  :  You  may  con- 
tinue to  take  every  year,  according  to  the  rules  of  the 
Pergunnah,  the  amount  of  the  aforesaid  allowance  of 
Tora  garas  belonging  to  the  above-mentioned  Defen- 
dant, Bharmulsungjee,  from  the  Tannah  of  Orpad. 
In  so  doing,  there  shall  be  no  objection." 

We  have  thought  it  desirable  to  go  into  this  detail, 
because  it  shows  very  distinctly  that  the  Bombay  Go- 
vernment, through  its  officers,  had  abundant  notice  of 
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what   was  taking  place  with  respect   to  this  sale,  and        1859. 
had  ample    opportunity,    if  it   meant  to  object  to  the  sombhoolall 
alienabilitj^  of  property  of  this    description,    to   inter-  „. 

pose  to  prevent  it;    or,   at  all    events,    to  give    public  CoLL^k  of 
notice  that,  as  far  as  the    Government  was  concerned,       scrat. 
the  validity  of  the  sale  would  not  be  recognised. 

But  the  Government  did  nothing  of  the  sort ;  it 
made  no  objection  to  the  attachment  of  the  property 
which  its  officer  was  to  pay  ;  and  it  permitted  the 
Respondent,  Nusserwanjee  Pestonjee,  to  sell,  and  the 
Appellant  to  purchase,  and  the  one  to  pay,  and  the 
other  to  receive,  the  purchase-money,  without  giving 
the  least  intimation  to  either  that  any  obstacle  would 
be  raised  to  the  enjoyment  by  the  purchaser  of  what 
he  had  bought. 

The  Appellant  having  thus  completed  his  purchase, 
applied  to  the  Collector  of  Surat  to  have  his  name 
substituted  for  that  of  Bharmulsungjee  in  the  Col- 
lector's books,  and  to  have  the  Tora  garas  regularly 
paid  to  him  accordingly.  With  this  application  the 
Collector  seems  at  first  to  have  been  disposed  to  com- 
ply. He  afterwards,  however,  declined  to  enter  the 
Appellant's  name  in  his  book,  and  order  that  the 
name  of  Bharmulsungjee  should  be  retained,  but  that 
the  money  should  every  year  be  paid  to  the  Ap- 
pellant. 

The  Appellant  was  not  satisfied  with  this  order ; 
and  on  the  22nd  of  July,  1840,  presented  a  petition 
to  the  Court  in  which  the  sale  had  been  made,  in 
which  he  alleged  that  other  Tora  garas  huks  had  been 
sold  by  order  of  the  Court,  and  that  the  names  of  the 
purchasers  had  been  duly  inscribed  in  the  Collector's 
books  ;  that  all  property  sold  through  the  instrumen- 
tality of  the  Adawlut  is  caused  to  be  given  into  the 
possession  of   the   purchaser,    through   the  assistance 


so 
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1859.        0f  the    Adaivluf,    and  he,    therefore,   prayed  that   the 

sumbhoolall   Judge    would  address   a   letter  to   the  Principal  Col- 

v.  lector,  directing  him  to  erase  the    name  of  this  Grasia 

coli.f™  of  fr°m  tne  records,    and  to  enter  the   Tora  gar  as  in  the 

Stoat,       Appellant's   name    in  the   records,    and    to   continue 

to  pay  him  the  amount  of  the  Tora  gar  as.   every  year, 

as  mentioned  in  the  bill  of  sale. 

On  the  27th  of  Jul//,  1S40,  the  Judge  made  an 
Order  in  which,  after  reciting  that  the  Appellant  was 
the  owner  of  the  Huk,  and  that  of  this  fact  the  Court 
had  no  doubt,  he  ordered  the  Sheriff  to  write  a  letter 
to  the  Principal  Collector,  directing  that  gentleman 
to  enter  the  Petitioner's  name  in  the  Gar  as  huk  of 
Bharmuhungjee,  which  the  Petitioner  had  purchased, 
and  to  continue  to  pay  the  amount  of  the  Huk  to  the 
Petitioner. 

Such  a  letter  was  accordingly  sent,  and,  thereupon, 
the  Collector  seems  to  have  communicated  with  the 
Revenue  Commissioner,  and  to  have  reported  his 
opinion,  either  that  the  Tora  gar  as  should  be  appro- 
priated by  the  Government,  and  the  purchase-money 
repaid,  with  interest,  to  the  Appellant,  or  that  his 
name  should  be  entered  in  the  Collector's  books. 

The  matter,  however,  was  referred  to  the  Bombay 
Government,  and  the  Appellant  was  informed  that 
as  soon  as  any  decision  was  come  to  a  communica- 
tion would  be  made  to  him.  No  communication 
having  been  made,  the  Appellant  in  the  year  1842, 
again  applied  to  the  Revenue  Commissioner  praying 
that  his  name  might  be  eutcred  in  the  books  of  the 
Collector,  or  that,  at  all  events,  the  three  years' 
arrears  then  in  the  hands  of  the  Collector  might  be 
paid  to  him  in  order  that  he  might  not  suffer  loss 
in  interest  and  compound  interest.  The  answer 
returned   to   him  was,  that   his   name  would  not   be 
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entered,    neither  would   the   money  be  paid ;  but  that       ^59- 
if  he   instituted  a  suit  in   the   Adaivlut,   the   money  sumhboolall 
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would  be  sent  there  during  the  lifetime  of  the 
Grasia,  and  that  if  he  had  any  claim  he  should  file  a 
suit. 

The  Appellant  seems  to  have  entertained  a  very 
natural  reluctance  to  adopt  a  course  attended  with 
so  much  expense  and  delay.,  and  the  Revenue  Com- 
missioner having  been  soon  after  changed,  he  at- 
tempted once  more  to  obtain  redress  by  a  petition 
to  the  new  Revenue  Commissioner,  but  without  any 
success. 

On  the  21st  of  November,  1842,  the  Appellant 
presented  his  petition  to  the  Judges  of  the  Sudder 
Adawlut,  stating  the  facts  of  the  case,  and  praying 
either  that  the  Collector  might  be  ordered  to  enter 
the  Appellant's  name  in  his  books,  and  to  pay  him 
the  Huk  regularly,  or  that  the  purchase-money  which 
he  had  paid  into  the  Adawlut  of  Surat  might  be  re^ 
funded  to  him  with  interest. 

This  case  seems  to  have  been  several  times  under 
the  consideration  of  the  Court.  At  length  on  the 
28th  of  February,  1843,  an  Order  was  made  by  which 
the  Petitioner  was  left  to  file  a  suit  in  the  civil  side  of 
the  Court. 

It  was  under  these  circumstances  that  the  appel- 
lant  filed  his  plaint  in  the  Court  of  the  Assistant 
Judge  of  Surat  on  the  16th  of  October,  1843.  This 
suit  was  instituted  against  the  Collector  of  Surat,  and 
also  against  the  Eespondent,  Nusserwanjee  Pestonjee, 
As  against  the  Collector  it  prayed  that  the  Tora 
garas  in  question  might  be  entered  in  the  name  of 
the  Appellant,  and  that  the  Collector  might  be  ordered 
to  pay  him  the  four  years1  arrears  then  due,  amount- 
ing to  Rs.  1,391.  4  a.     As  against  Nusserwanjee  Pes- 
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1859.        tonjcc,  it  prayed  that  if  it   should  appear  to  the  Court 
sumbhoolall   that    Nusserwanjee    Pestonjee  had    caused   the    Tora 
^aras  to  be   improperly   sold,  he  might   be  ordered  to 
refund  the  purchase-money  with  the  profits   for  four 
years. 

The  Collector  was  authorised  to  defend  the  suit  on 
the  part  of  the  Bombay  Government,  and  he  filed  his 
answer  on  the  19th  of  February,  1844.  He  did  not 
dispute  any  of  the  facts  stated  by  the  Appellant  in 
his  plaint.  The  substance  of  his  answer  was,  that 
Bharmulsungjce,  to  whom  this  Tora  garas  huk  had 
belonged,  was  a  Grasia ;  that,  before  the  English 
Government  took  possession  of  the  country,  the 
Grasia  people  used  to  levy  certain  Huks  and  necessa- 
ries from  the  villagers  as  the  price  of  their  abstaining 
from  plundering  the  villages  ;  that,  after  the  English 
Government  took  possession,  an  agreement  was  entered 
into  with  these  people  that  they  should  receive  this 
Huk  from  the  Government  treasury,  and  not  from  the 
villagers,  in  order  that  thereby  the  villagers  should 
not  suffer  any  oppression  ;  that  the  custom  had 
always  obtained  to  pay  this  Huk  to  the  Grasias  only ; 
that  the  Government  had  never  agreed  to  pay  this 
Huh  to  outsiders ;  that  if  the  payment  were  made  to 
other  persons  than  Grasias,  the  agreement  would  be 
broken,  because  if  the  Grasias  got  nothing  to  eat, 
they  would  begin  to  plunder  ;  that  Government  would 
then  suffer  loss,  and  the  villagers  would  suffer  oppres- 
sion. Then  followed  this  sentence,  which  we  confess 
ourselves  unable  to  understand: — "The  Government 
have  settled  the  personal  property  of  the  Grasias, 
and  if  this  property  does  not  reach  them,  the  claim 
of  the  Government  to  the  same  is  going  on." 

"With    respect  to    the  Appellant's   allegation,   that 
Tora  garas  had  been    previously  sold   by  the  Courts 
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without  any  objection,  the    answer  stated,  that  if  this        1S59. 
had  happened,  it  had  happened  without  investigation,   scmbhoolall 
and  that  the  right  of  the    Government   was   not  done     1     v, 
away  with,  because  it  was  agreed  to   pay  this  HuJc  to  CoLLgCHT^R  0F 
the  Grasias  alone.  stoat. 

The  Defendant,  Nusserwanjee  Pestonjee,  put  in  an 
answer,  insisting  that  his  proceedings  had  been  en- 
tirely regular,  and  that  he  was  under  no  circumstances 
liable  to  any  demand  on  the  part  of  the  Appellant. 
But  the  view  which  their  Lordships  take  of  this  case 
makes  it  unnecessary  for  them  to  go  into  the  par- 
ticulars of  his  defence. 

On  the  14th  of  September,  1844,  the  Appellant 
filed  his  replication,  in  which  he  insisted,  that  if  the 
Government  had  any  objection  to  make  to  this  sale, 
the  Collector  might  and  ought  to  have  interposed  to 
stop  it,  and  to  remove  the  attachment  which  had 
been  previously  laid  upon  the  property,  and  that  he 
was  bound  to  adopt  this  course  by  the  effect  of  the 
Regulation  under  which  the  sale  had  been  made,  and 
of  the  proclamation  which  had  been  issued  in  pur- 
suance of  it ;  that  the  tax  of  the  Hu/cs  of  the  Grasias 
and  of  the  Moguls  used  to  be  levied  from  the  villages 
in  the  same  way  as  the  Government  Eevenue ;  that 
these  Huhs  were  incorporated  in  the  revenue,  and  that 
the  Tora  was  fixed  by  the  Government ;  that  many 
Tora  hu/cs,  and  other  Huks,  had  been  sold  by  the  Go- 
vernment Adawlut,  and  by  the  Collector;  and  that 
the  names  of  the  purchasers  had  been  entered  by  the 
late  Collector  in  the  Government  records,  and  the 
money  for  the  same  had  been  paid  by  the  late  Col- 
lectors, and  was  paid  by  the  Defendant,  the  then 
Collector,  up  to  this  day. 

There  does  not  appear  to  have  been  any  rejoinder, 
vol  vni  e 
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1859.         and  upon  this   state   of  the  record  the  parties   went 

sumbhoolall    into  evidence. 

„.  The    Appellant    proved    the    several    proceedings 

con  ector  of  whi°n  na(^  taken  place  previous  to  the  institution  of 
slrat.  the  suit  which  have  already  been  detailed  :  he  proved 
some  instances,  and  one  in  the  Pergunnak  of  Orpad 
in  which  Tora  gams  had  been  the  subject  of  sale,  and 
the  purchaser  had  been  put  into  possession  of  the 
property,  and  was  then  in  possession  ;  and  he  specified 
several  other  instances  in  which,  as  be  stated,  the 
same  thing  had  been  done  with  respect  to  Tara  gar  as  7 
and  other  Gar  as  huks,  and  of  which  he  alleged  that 
entries  had  been  made  in  the  books  of  the  Defendant, 
the  Collector,  and  he  required  the  production  of  these 
books,  and  summoned  witnesses,  who  were  record- 
keepers  in  the  office  of  the  Collector,  to  attend  and 
produce  these  documents. 

It  is  with  great  regret  that  their  Lordships  are 
compelled  to  observe  that  on  looking  at  the  deposi- 
tions of  two  of  these  witnesses,  it  appears  that  these 
documents  were  not  produced,  and  that  it  is  impossible 
to  avoid  the  inference  that  they  were  purposely  with- 
held by  the  agents  of  the  Government  defending  the 
suit  on  its  behalf.  It  is,  however,  in  the  opinion  of 
their  Lordships,  sufficiently  established  that  up  to  the 
period  of  this  sale  these  Iluks  had  been  the  subject  of 
sale,  and  had  been  considered  and  treated  by  the 
Courts  of  Justice  and  by  the  Government,  in  this 
Collectorate  at  least,  as  liable  to  be  dealt  with  like 
any  other  speeies  of  property.  That  this  had  been 
done  without  investigation,  as  the  Collector  in  his 
answer  alleges,  is  certainly  not  the  fact. 

For  many  years  before  1839,  inquiries  into  this 
subject   had    been  made  by   different  officers    of  the 
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Indian  Government      The  origin   and  character   of       WW- 
these  payments;  the  question  whether  the    Govern-  sumbhoolaia 

.*,  ,.  ..  ■!  i,i'  GlRDHURLALL 

ment  was  bound  to  continue  them,  even  to  Grasia-s,  v_ 

or  was  at  liberty  to  resume  them  at  its  pleasure ;  the  CoLL^eR  or 
expediency  of  exercising  that  right  if  it  existed  ;  the  sdrat. 
question  whether  the  Grasias,  if  he  had  any  right  to 
receive  them,  enjoyed  more  than  a  life  interest,  and 
whether  such  interest  as  he  had  was  capable  of  aliena- 
tion ;  whether  the  collection  of  these  payments  by 
the  Government  was  voluntary  on  their  part,  and 
could  be  discontinued  at  pleasure,  or  whether  they 
were  charges  on  the  revenue,  Which  the  Government 
receiving  the  revenue  was  bound  to  pay ; — all  these 
questions  appear  to  have  excited  the  attention  of  the 
Government ;  many  of  them  as  early  as  the  year  1817, 
and  to  have  been  the  subject  of  discussion  and  con- 
sideration for  many  years  subsequently. 

It  further  appears  that  in  1836,  the  liability  of 
these  links  to  sale,  under  the  process  of  the  Court, 
had  come  under  the  consideration  of  Mr.  Lumsden, 
then  Acting  Assistant-Judge  at  Broach,  another 
Zillah  in  this  Province ;  that  he  had  consulted 
Mr.  Sutherland,  a  very  high  authority,  who  was  then 
or  had  been  Assistant-Judge  at  Swat,  and  that  he 
received  from  that  gentleman  the  following  answer, 
dated  the  29th  of  December,  1836  : — "Sir, — In  regard 
to  your  letter  of  the  19th  instant,  I  have  the  honour 
to  inform  you  there  are  very  few  instances  of  the  at- 
tachment and  sale  of  Tora  garas ;  but  there  is  no 
doubt  when  such  description  of  property  is  possessed, 
a  party  having  a  decree  against  the  property  may 
attach  and  sell,  in  satisfaction  thereof,  Tora  garas  in 
like  manner  as  any  other  description  of  property. 
Tora  garas,   like  every  other  description  of  garas,  is 
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Wuttnn,  but  is  entirely  unconnected  with  hereditary  or 
other  office,  and  is  consequently  distinct  from  the 
Eegulations  and  Orders  you  have  quoted.  Tor  a  gar  as 
is  money-payment  of  a  fixed  natur-e  on  a  village  jumj) a, 
and  being  usually  the  most  secure  description  of 
gar  as,  would  be,  no  doubt,  of  the  highest  value  in  the 
market." 

The  Collector  put  in  evidence,  on  the  part  of  the 
Government,  the  certificates  which  had  been  returned 
by  various  Collectors  as  to  the  practice  in  their  Col- 
lectoratcs,  and  the  opinions  entertained  by  them  of 
the  nature  of  these  Gar  as  huks  ;  and  two  agreements, 
one  entered  into  by  Captain  Robertso?i  with  the 
Grasias  of  the  Pergunnah  of  Atroleea  in  the  year 
1818,  and  the  other  by  Mr.  Crawford  with  the 
Thakoors  of  Dehejaun  in  the  year  1825  ;  but  with 
respect  to  the  origin  of  the  particular  Tor  a  gar  as  in 
dispute,  or  of  links  of  the  same  description  in  the 
same  Pergunnah,  no  evidence  was  offered.  The  pro- 
ceedings which  had  taken  place  in  some  suits  after  the 
institution  of  the  present,  were  also  put  in  evidence. 

The  case  came  for  hearing  before  two  Judges  of 
the  Zillah  Court  in  succession,  who  were  both  of 
opinion  that  the  Tora  garas  in  question  could  not 
be  enjoyed  by  any  but  Grassias;  and  that  no  decree 
could  be  made,  either  against  the  Collector  or  against 
Nttsserwanjee  Pes  tonjee. 

It  was  then  brought  by  appeal  before  the  Sudcler 
Dewanny  Aduwlut  of  Bombay,  and  after  various  pro- 
ceedings which  their  Lordships  do  not  think  it  neces- 
sary to  go  through  in  detail,  a  decree  was  pronounced 
by  the  Sadder  Court  on  the  19th  of  December,  1849, 
by  which  the  decree  of  the  Court  below  was  re- 
versed,  and   a    decree  pronounced  in  favour  of   the 
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Appellant  against  the   Collector,  by  whom  all   costs        1859. 
were  ordered  to  be  paid.  sdmbhoolall 

In  October  1  1851,   the  then   Collector  applied  for  a  0. 

review  of  the  decree  :  lirst,  on  the  ground  that  ac-  Coll^^b  of 
cording  to  the  course  of  procedure  then  in  force  the  &>**>** 
question  of  the  non-alienability  of  the  Tora  garas 
was  not  properly  open  to  the  consideration  of  the 
Suddcr  Court,  but  had  been  conclusively  settled  by 
the  judgment  of  the  Zillah ;  and  secondly,  that  if 
such  question  was  open,  it  had  been  erroneously  de- 
cided. 

This  review  appears  to  have  been  granted  as  a 
matter  of  course,  without  argument  or  reasons  as- 
signed by  the  Court ;  but  nothing  was  done  upon  it 
till  the  month  of  April,  1853.  At  this  time  all  the 
Judges  of  the  Court  who  had  heard  the  case  argued, 
had  been  changed. 

It  is  impossible  to  view,  without  jealously,  such  a 
proceedings  as  this.  The  Government,  which  appoints 
the  Judges,  and  removes  them  at  pleasure,  had 
raised  a  question  of  great  general  importance,  which 
had  been  decided  against  it.  Two  years  elapse  before 
any  application  is  made  to  the  Court  for  a  review  of 
the  judgment,  and  two  more  years  elapse  before  the 
cause  is  brought  on  for  rehearing  before  a  new  set  of 
Judges. 

Upon  the  matter  being  brought  before  them,  these 
Judges  were  of  opinion  that  the  only  question 
open  to  the  Court  was,  whether,  assuming  the  Tor  a 
garas  not  to  be  alienable,  which  they  held  to  have 
been  concluded  by  fhe  decree  of  the  Zillah  Court, 
any  demand  could  be  made  against  Nusserwanjee 
Pcstonjec  to  refund  the  purchase-money.  The  de- 
cision  of  the   Sudder   Court   of   1849    was   reversed 
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JJ^      by  an  Order  of  the  20th   of  April,   1853,  and  the 
sostBHooLAM.    case  was  returned  to  the  full  Court  to  decide  the  last 

GiKDiUKLALL  .      . 

v.  point. 

rnMz?*   „_       Before,  however,  the  cause  came  on  again  for  hear- 

COLLECT  OR    OF  '  '  O 

slkat.  jn<j5  an  alteration  was  made  in  the  law  of  special 
appeals  by  an  Act  of  the  Indian  Legislative  Council, 
which,  in  the  opinion  of  the  Judges,  left  the  consi- 
deration of  both  questions  open  to  them,  and  ac- 
cordingly both  questions  were  argued ;  and  on  the 
16th  of  February,  1857,  the  Court  pronounced  the 
following  decree  : — "  The  Court  are  of  opinion  and 
decide,  that  Tora  garas  is  not  alienable,  and  that, 
therefore,  SumbJwolall  took  nothing  by  his  purchase ; 
and  that  his  claim  against  the  Collector  must  be 
thrown  out ;  that  Nusserivanjee  Pestonjee  guaranteed 
nothing,  and,  therefore,  Sumbhoolall  cannot  come 
upon  him  to  be  reimbursed  the  amount  of  his  pur- 
chase-money, and,  therefore,  that  his  claim  against 
Niissenvanjcc  Pcxtonjce  must  also  be  rejected.  The 
appeal  is,  therefore,  dismissed,  with  all  costs  against 
the  Appellant." 

The  propriety  of  this  decree  we  have  now  to  con- 
sider. 

Whatever  may  be  the  nature  of  the  payments 
called  Tora  garas,  and  the  right  of  the  Bombay  Go- 
vernment to  refuse  to  treat  them  in  ordinary  cases 
as  the  subject  of  sale  or  mortgage,  like  other  species 
of  property,  their  Lordships  cannot  but  entertain 
serious  doubts  whether  it  is  consistent  with  justice 
to  permit  the  Government  to  raise  such  a  defence  in 
this  case,  and  as  against  the  present  Appellant. 

As  we  have  observed  in  going  through  the  pro- 
ceedings, the  Government  had  recognized  the  rights 
of  inheritance  and  succession  in  this   identical  pro- 
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pcrty ;  it  had  authorized  its  subjects  to  consider  that        1M9- 
property  of  this  description  was  the  subject  of  sale  ;   sumbhqolam, 
and  it  had  had  full  and  distinct  notice  of  all  the  pro-     IRDH™LALL 
ccedings   which    took    place    in    this   particular  sale,   collator  of 
The  purchase-money  was  paid  into   Court,  and  paid        SuRAT- 
out  to  the  creditor,  and  a  conveyance  of  the  property 
executed  by  the  Judge  of  the  Court  to  the  Appellant, 
the  Collector,  that  is,  the  officer  of   the  Government, 
stauding  by  and  acquiescing  in  the  proceedings,  with 
full  knowledge   of   the    objection    to   the  sale,  if  any 
objection  existed. 

That,  after  all  this  had  taken  place,  the  Government 
should  insist,  and  that  the  Court  should  decide,  that 
the  purchaser  took  nothing  by  his  conveyence,  and 
that  he  should  not  only  lose  all  his  purchase-money, 
but  pay  all  the  costs  which  had  been  incurred  in  his 
attempt  to  obtain  redress,  seems  hardly  consistent 
with  oadinary  notions  of  justice. 

But,  if  there  were  not  this  objection  to  the  defence, 
their  Lordships  are  of  opinion,  that  the  onus  lies  upon 
the  Government  to  prove  that  there  is  something 
in  the  nature  of  this  payment  which  makes  it  incapa- 
ble of  alienation,  and  that  the  Government  has  failed 
to  give  such  proof. 

Of  any  evidence  of  the  .origin  of  the  particular 
payment  in  question,  there  is  no  trace  to  be  found  in 
the  case.  The  investigations  into  this  subject  to 
which  we  have  alluded,  have  led  persons  of  great 
learning  and  ability  to  different  conclusions.  It  is 
very  probable  that  Tora  garas  kicks  had  not  all  the 
same  origin.  Assuming,  however,  that  they  all 
began  in  wrong  and  violence,  still,  that  which  had  a 
vicious  origin   may,    in   course   of   time,   have    been 
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legalized,  since  long  enjoyment  is  itself  a  title,  as 
well  in  favour  of  the  recipient  of  an  annual  payment 
out  of  land,  as  of  the  possession  of  land  itself. 

The  question  here  is,  not  whether  the  Govern- 
ment can  be  compelled  to  receive  and  hand  over 
these  sums,  but,  whether,  actually  receiving  them, 
and  having  been  in  the  receipt  of  them  for  very 
many  years,  it  is  entitled  to  say  that  it  will  not  pay 
them  to  the  alienee  of  the  person  to  whom,  but  for 
the  alienation,  they  would  be  paid. 

The  creditor  in  this  case  has  sold,  and  the  Appel- 
lant has  purchased,  such  interest  as  the  debtor  had 
in  the  property  sold.  He  will  be  by  the  transfer,  in 
no  better  situation  than  the  debtor.  If  this  payment 
be  conditional  on  the  good  conduct  of  the  Grasias 
generally,  or  subject  to  any  other  condition  ;  and  if 
any  circumstances  should  occur  which  would  justify 
the  Government  in  withholding  the  payment  from 
Bharmulsunyjee,  they  will  equally  justify  the  with- 
holding it  from  the  Appellant. 

Whatever  this  payment  may  be,  it  clearly  is  not  in 
the  present  case,  on  the  evidence  before  us,  at  all 
analogous  to  the  pay  of  a  military  officer,  to  which  it 
was  attempted  at  the  Bar  to  liken  it.  It  is  not  a 
personal  payment  in  consideration  of  services  to  be 
personally  performed.  There  is  not  the  slightest 
trace  of  any  services  being  claimable  from  Bharmul- 
sungjee,  and  the  mode  in  which  he  acquired  the  pro- 
perty seems  to  show  that  this  is  not  the  nature  of 
the  payment.  The  defence  here  raised  by  the  Col- 
lector is  not  so  much  that  the  Huk  is  incapable  of 
alienation,  as  that  it  cannot  be  alienated  except  to 
Grasias  ;  but  we  are    quite  unable  to   find  in  the  evi- 
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denee,  or,  indeed,   in  any  other  source  of  information         1859- 
to  which  we  have  had  access,  any  distinct   account  of  sombhoolall 

.  1  J  CtIRDHURLALL 

what  is  meant  by   the  term  "  Grasias"     They  do  not  v. 

appear  to  be  any  distinct  class   or  tribe.     If  the  term  colllectorof 
be  used   to    describe   freebooters,    or   lawless   people        SuRAT- 
generally,  it  makes  the  defence  a  very  singular  one. 

Upon  the  whole,  their  Lordships  are  of  opinion, 
that  the  Government  has  failed  to  establish  its  de- 
fence, even  supposing  such  defence,  under  the  cir- 
cumstances, to  be  competent  to  it,  and  that  the 
decree  complained  of  must  be  reversed,  and  a  decree 
pronounced  in  favour  of  the  Appellant,  with  all  the 
costs  to  which  he  has  been  put  in  the  course  of  these 
proceedings. 

With  respect  to  Nusserwanjec  Pestonjee,  the  Appel- 
lant must  pay  his  costs,  and  have  them  over  against 
the  Collector. 

A  point  is  suggested  in  the  appeal  papers  that  the 
non -liability  of  this  Tor  a  gar  as  to  alienation  had 
been  established  by  the  decree  of  the  Zillah  Court, 
and  that  this  decision  was  not,  according  to  the 
Regulations,  subject  to  review  by  the  Sudder  Court. 

It  is  unnecessary  to  consider  whether  the  Order 
of  the  20th  of  April,  1853,  could  be  sustained  as  the 
law  of  procedure  then  stood,  for  however  that  may 
be,  their  Lordships  are  of  opinion,  that  the  subsequent 
Act  of  the  Indian  Legislature  was  rightly  construed, 
and  that  the  Court  properly  decided  at  the  last  hear- 
ing that  the  whole  subject  was  open  to  their  conside- 
ration. 

The  Appellant  in  this  case  has  been  kept  for 
more  than  twenty  years  out  of  the  possession  of  the 
annual  payment    to   which   he  became  entitled,  and 
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1859-        has  lost  during  the   whole  of  that  time,   the   interest 
srMBHoor.ALL    on  his  purchase-money.     Their  Lordships  think  that 
v.  '        they  should  do  justice  but  very  imperfectly  if  they 
Collect^  of  were  *°  awar(i  *°  nmi  oub'  the  arrears  of  his  annuity. 
subat.        ^g  Government  has  been   in  the    receipt   of  these- 
sums  which  belonged  to  the   Appellant.     In   ]  842r 
the   Government   undertook  to  pay  the   money   an- 
nually to  the  Adawlut,    if  a  suit  were  instituted ;  if 
this  had  been   done,   and  the  fund  has  been  invested, 
the  Appellant  will  receive  the  amount.     If  the  money 
has   not  been  paid  in   (and  we  do   not   observe  any 
allusion  to   such  payment  in  the  subsequent  papers),, 
we    think    that,  the    Appellant    must  receive    simple 
interest   at    the    rate  allowed   by    the    Court    on  the 
arrears  due  when  the  suit  was  instituted,  and  on  each 
subsequent  payment  as  it  accrued  due. 

Their  Lordships  will  make  a  report  to  Her  Majesty 
in  conformity  with  the  opinion  which  they  have  ex- 
pressed. 
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and  others     -         -         -         -  j 


Appellants^ 


AND 


John  Doe,  on  the  demise  of  the  j  R         dent* 
Last-India  Company       -         -j        l 

On  appeal  from  the  Supreme  Court  at  Calcutta. 

JCjJECTME2sT  by  the  lessors  of  the  Respondent  to 
recover  possession  of  two  pieces  or  parcels  of  land, 
situate    between    the    Strand    road    and    the    river 


29th  &  30th 
Nov.  1859. 


Assessor, — The  Right  Hon.  Sir  Lawrence  Peel. 


By  the  Hin- 
doo  law,  no 

*  Present  :  Members   of   the  Judicial    Committee,— -The   Right  ^or.Js  of  m" 

'       i  °        nentance  are 

Hon.  Lord  Chelmsford,  the  Right  Hon.  The  Lord  Justice  Knight  necessary  to 

Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  The  pass  the  free- 
-.      j  T     i.  •      rr.  hold  of  land 

Lord  Justice  Turner.  t0  the  heirs 

A  freehold 
interest  can- 
not be  created  by  parol  or  by  an  informal  written  instrument. 

Disputes  arose  between  the  Indian  Government  and  an  adjacent  pro- 
prietor, M.  S.,  respecting  a  piece  of  alluvial  land  gained  by  accretion,  of 
which  M.S.  was thenin possession.  The  Indian  Government  required  the 
land  for  public  improvements.  After  some  correspondence  between  the 
Government  and  M.S.,  an  agreement  was  entered  into,  by  which  M .8. 
undertook  to  relinquish  all  claim  to  the  proprietary  right,  and  to  rent  the 
land  from  the  Government,  upon  condition  of  the  latter  allowing  him  to 
remain  in  possession  until  the  projected  public  improvements  rendered 
it  necessary  for  him  to  vacate  the  land.  Possession  was  given  to  Go- 
vernment. M.S.  holding  the  land  from  the  Government  at  a  fixed  rent, 
and  undertaking  to  quit  possession  at  a  month's  notice.  Improvements 
in  the  neighbourhood  having  been  made  by  the  Government,  and  M.S. 
being  dead,  notice  to  quit  was  served  on  M.S. 'a  representatives,  who  re- 
fused to  quit,  on  the  ground  that  the  improvements  were  not  such  public 
improvements  as  were  contemplated  by  the  correspondence  and  agree- 
ment.    In  ejectment  by  the  Government,  Held : — 

First ;  that  .1/.  8.  was.  under  the  agreement,  a  mere  tenant  at  will. 

Second ;  that  ejectment  was  maintainable  by  the  Government  for  re- 
covery of  the  land,  and  that  M.  S.^s  representatives  had  no  defence  at 
law  to  the  action. 

Judgment  of  the  Supreme  Court  affirmed,  without  prejudice  to  such 
equitable  rights  as  M.  S.  might  have,  under  the  correspondence  and  agree- 
ment. 


u 
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Hooghly,  in  the  town  of  Calcutta  ;  one  piece  of  land 
containing  eleven  cot  talis,  and  one  thirty  forty-fifths  of 
a  chut  tack,  bounded  on  the  South  by  Jackson' 's  Ghaut ; 
on  the  north  by  the  land  formerly  in  the  occupation 
of  Messrs.  Jessop  &  Co.,  and  unoccupied ;  on  the 
west  by  the  river  Hooghly  ;  and  on  the  east  by  the 
Strand  road  ;  and  the  parcel  of  land  containing  one 
bcegah,  three  cottahs,  and  eleven  thirty-five  forty-fifths 
of  a  chut tack ;  and  bounded  on  the  south  by  the 
Strand  Milt  Pucka  Ghaut;  on  the  north  by  certain 
lands  in  the  occupation  of  Baboo  Raitwhun  Mulllck  ; 
on  the  west  by  the  river  Hooghly  ;  and  on  the  east 
by  the  Strand  road. 

The  circumstances  of  the  case  were  as  follows  : — 
In  the  year  1841,  the  land  in  question,  which  was 
formed  from  the  river  Hooghly  by  accretion  to  the 
Strand  road,  was  claimed  by  the  East  India  Com- 
pany, and  by  Baboo  Muityloll  Scat,  who  was  in  pos- 
session. His  right  being  disputed,  Muttyloll  Seal 
offered  to  lease  the  land  from  Government,  so  long 
as  the  Government  did  not  require  possession  of  the 
same. 

In  the  year  1S50,  the  Government  being  engaged 
in  making  arrangements  with  a  view  to  improvements 
in  connection  with  the  Strand  road,  were,  for  that 
purpose,  desirous  of  obtaining  possession  of  the  land 
on  the  river-bank  between  the  Strand  road  and  the 
river  Hooghly.  In  accordance  with  the  instructions 
of  the  Deputy-Governor  of  Bengal,  Mr.  W.  H. 
Smoult,  the  then  Solicitor  to  the  East  India  Company 
at  Calcutta,  by  a  letter  dated  the  2nd  of  November, 
1850,  applied  to  Muttyloll  Seal  to  surrender  any 
right  he  had  in  the  lands  on  the  river- bank  in  order 
that  he  might  not  be  an  obstacle   to  the  improvement 
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to  be  carried  out;  and  in  reply  to  such  letter,  Matty-        185°- 
loll  Seal,  on  the  31st  of  March,   1851,  sent  a  letter   Srkkmutty 
to  Mr.  Smoult,  expressing  his  readiness  to  surrender  hey\^ossee 
all  his  interest  in  the  property  on  two  conditions —  *• 

the  first  being,  that  he  should  not  be  required   to        The 
surrender  the  land  until  the  Government  were  pre-    co!JpanyA 
pared  and  actually  began   to  carry  out  the  proposed 
improvement  on  the  Strand  road ;    and  the    second 
had   reference  to  the  construction  of  a  Ghaut  on  the 
banks  of  the  river,  in  a  manner  therein  mentioned. 

It  appeared  that  upon  further  consideration,  Mutty- 
loll  Seal  resolved  not  to  insist  upon  these  conditions, 
and,  on  the  10th  of  May,  1851,  he  sent  a  letter  to 
Mr.  A.  Grant,  the  then  Solicitor  of  the  East  Iudia 
Company,  which  was  as  follows  : — "  Sir, — In  refer- 
ence to  an  official  letter  from  Mr.  W.  H.  Smoult,  then 
officiating  Solicitor  of  the  Honourable  Company,  of 
date  the  2nd  of  November  last,  relating  to  the  newly- 
formed  land  in  front  of  the  Strand  Mills,  of  which  I 
hold  possession,  I  am  quite  ready  to  comply  with  the 
wishes  of  his  Honour  the  Deputy-Governor,  and  to 
surrender  all  my  interest  in,  the  property.  I  make 
this  surrender  in  the  full  belief  that  it  is  the  inten- 
tion of  the  Government  to  reconstruct  the  Strand 
road  ;  and  that  to  obtain  this  most  desirable  purpose, 
it  is  necessary  that  they  should  be  put  in  immediate 
possession  of  the  land  which  I  now  hold;  at  the 
same  time,  I  have  to  request  that  if  any  delay  should 
take  place,  that  the  laud  which  I  now  surrender  may 
not  in  the  meantime  be  let  to  other  parties,  or  applied 
to  any  other  purposes  than  that  of  a  road,  as  it 
might,  in  such  case,  become  a  serious  injury  to  my 
property  immediately  "abutting  on  it  to  the  eastward. 
T   have  also  to   request  that  the  Government  should 
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1859.        erect  and  build  a  Ghaut  at  their  own  expense   on  the 

Sin  kmutty  banks  of  the  river,  precisely  similar  to   that  which  is 

^y^Dossee  E0W  crccte^  and  built   at  my  own   expense   (only   ex- 

v-  tending  the  Ghaut   steps   to   the  south  side),   as   will 

DoE    DEM.  1  -i  ^  ^         ^  rr^i  I  p 

The  appear  by  the  enclosed  plan.  the  columns,  root, 
CbMPAKY*  a"d  ornamental  parts  of  the  Ghaut  I  am  to  be  allowed 
to  build  at  my  own  cost  and  expense,  should  the 
Government  bo  pleased  to  approve  of  the  above  pro- 
posals. I  beg  to  be  favoured  with  the  honour  of  an 
answer." 

A  copy  of  this  letter  was  forwarded  by  Mr.  A. 
Grant  to  Mr.  J.  P.  G?'a?it,  Secretary  to  the  Govern- 
ment of  Bengal,  and  in  conformity  with  the  instruc- 
tions of  Government  conveyed  in  a  letter  from  Mr.  J. 
P.Grant,  of  the  13th  of  June,  1851,  Mr.  A.  Grant, 
on  the  19th  of  June,  1851,  sent  the  following  letter 
to  Math/loll  Scat: — "  Sir, — I  had  the  honour  of  re- 
ceiving your  letter  of  the  10th  of  May  last,  uncon- 
ditionally surrendering  your  interest  in  the  newly- 
formed  land  on  the  Strand  bank  of  the  river  fronting 
the  Strand  Mills,  and  enclosing  the  '  plau  of  the 
Flour  Mill  Ghaut?  which  letter  and  plan  I  had  the 
honour  to  forward  to  the  Bengal  Government  in 
copies.  I  am  directed  by  the  Deputy-Governor  of 
Bengal  to  communicate  to  you,  in  reply  to  your  letter, 
that  his  Honour  is  gratified  by  the  cour.se  adopted  by 
you.  I  am  directed  to  say,  you  may  be  assured  that, 
pending  the  execution  of  the  project  of  the  new  Strand 
road,  which  has  been  for  several  years  in  the  con- 
templation of  Government,  the  laud  now  surrendered 
by  you  will  not  be  let  to  any  other  party.  Respect- 
ing your  request  for  the  building  of  a  Ghaut  on  the 
banks  of  the  river,  the  columns,  roof,  and  ornamental 
parts  of  which  building  you  liberally  offer  to  construct. 
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at  your  own   expense,   the   Deputy-Governor  desires        l^9\ 

me  to  say  that  the  erection   of   a  proper  number   of  Skeemdtty 

Ghauts,  at  suitable  places,    is  a  part  of   the   proposed  HKS  j)oseKB 

plan  of  improvement,  and  the  Government  will  gladly  D    ^^ 
avail  itself  of  your  public-spirited  offer  when  the  time        The 

,,  *  East  India 

comes.  Company. 

On  the  26th  of  Jul//,  1851,  Mr.  Z.Clarke,  acting 
on  behalf  of  Muttyloll  Seal,  wrote  to  Mr.  C.  R.  M. 
Jackson,  the  then  Advocate-General,  as  follows  : — 
"  In  Mr.  Secretary  Grant's  letter  to  Baboo  Muttyloll 
Seal,  of  the  19th  June  last, jit  is  not  distinctly  stated, 
that  the  Ghaut  which  the  Government  undertake  to 
construct  in  place  of  that  which  he  built,  and  now 
surrenders,  will  be  erected  on  the  present  site.  I 
have  explained  to  yon  why  this  is  of  consequence  to 
Muttyloll,  and  you  tell  me  that  such  is  the  intention 
of  the  present  arrangement.  Will  you  get  a  few 
lines  from  Mr.  Grant  to  this  effect,  to  remedy  any 
misconception,  should  there  be  another  incumbent  in 
his  office  when  the  new  Ghaut  may  be  built  ?" 

Mr.  Jackson  showed  this  letter  to  Mr.  Grant,  the 
Secretary  to  the  Government,  and  on  the  4th  of 
August,  1851,  Mr.  Grant  wrote  to  Mr.  Jackson  a  letter 
of  that  date,  which  was  as  follows  : — "  Sir, — With 
reference  to  the  communication  from  Mr.  L.  Clarke, 
of  the  26th  instant,  made  to  you  on  the  part  of 
Baboo  Muttyloll  Seal,  which  you  showed  to  me  a  few 
days  ago,  and  which  I  have  laid  before  the  Honour- 
able the  Deputy-Governor  of  Bengal,  I  am  directed 
by  his  Honour  to  say,  that  you  can  assure  the  Baboo 
that  if  the  bank  of  the  river  and  the  Strand  road 
remain  as  at  present,  the  Ghaut,  whereof  he  has 
announced  his  desire  of  erecting  the  columns,  roof, 
and  ornamental  part  alluded  to  in  my  letter  to  the 
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^^  Company's  solicitor,   No.  1,235,   dated  the   13th  ult., 

Sreemdtty  will  be  erected  where  the   Ghaut  upon  the  land  of 

hey  Dosseb  which  the  Baboo  now  gives  up  possession,  at  present 

__     v-  stands  ;  but  if,  as  is  anticipated,  a  new  road  be   made 

Dor   pem.  ... 

The         running  in  a  line  nearer  to  the  river  than  the  present 
Company.    ^ne)   *ne    Ghaut   will   be  erected  on   the  river-bank 
immediately  opposite  the  existing  Ghaut  aforesaid." 

This  letter  was  communicated  to  Muttyloll  Seal  and 
to  Mr.  L.  Clarke,  his  professional  adviser. 

On  the  27th  of  October,  1851,  Mr.  W.  II  Elliot, 
the  Chief  Magistrate  of  Calcutta,  proceeded  to  the  pre- 
mises with  Muttyloll  Seal,  and  possession  was  for- 
mally made  over  to  Mr.  Elliot  on  behalf  of  the  Go- 
vernment, as  proprietor  of  the  soil,  by  Muttyloll  Seal, 
and  restored  to  Muttyloll  Seal  as  a  tenant  at  a  fixed 
rent,  removable  at  the  pleasure  of  Government  on 
one  month's  notice. 

Previously  to  this  transaction,  personal  interviews 
had  taken  place  between  Mr.  Elliot  and  Muttyloll 
Seal,  who  had  stated  to  Mr.  Elliot  his  readiness  to 
give  up  the  land  for  "  the  purpose  of  a  public  road ;  " 
an  expression  which  Mr.  Elliot  required  to  be  cor- 
rected for  that  "of 'any  public  improvement,"  which 
was  acceded  to  by  Muttyloll  Seal. 

On  the  11th  of  October,  1852,  Muttyloll  Seal  exe- 
cuted an  agreement  which,  after  reciting  that  a  dis- 
pute had  long  been  pending  between  the  Government 
of  Bengal  on  the  one  part,  and  Muttyloll  Seal  on  the 
other  part,  regarding  the  two  parcels  of  land  in  ques- 
tion, proceeded  as  follows  : — "  And  whereas  it  has 
been  declared  that  the  Government  desire  the  land 
for  the  purpose  of  public  improvements  ;  and  whereas 
it  has  been  agreed  between  me  and  the  Government, 
that  on    my  giving  up  all  claim  to  the  proprietary 
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right  and  title  in  the   land  aforesaid,  the  Government 
will    leave  me   in  undisturbed  possession  thereof    till 

such  time  as  the  projected  improvements  above 
alluded  to  shall  render  it  necessary  for  me  to  vacate 
that  land ;  and  whereas  I  did,  in  the  presence  of 
many  witnesses,  on  the  27th  day  of  October  last,  pro- 
ceed to  the  land  aforesaid,  and  then  and  there  make 
over  my  right  and  title  in  the  said  land  to  the  Chief 
Magistrate  of  Calcutta,  on  behalf  of  the  Govern- 
ment, and  did  afterwards  receive  from  him  possession 
of  the  land  as  a  tenant,  at  the  rent  of  Es.  10  per 
annum  :  K ow,  I,  being  in  good  health  of  body  and 
of  sound  mind,  do  hereby  acknowledge  that  I  have 
no  claim  whatever  to  the  proprietary  right  of  the  land 
aforesaid,  and  that  I  will,  year  by  year,  and  hist  by 
kistf  pay  on  demand,  the  sum  of  Company's  Es.  10 
per  annum  for  the  rent  of  that  land  ;  and  that  when 
the  projected  improvements  hereinbefore  alluded  to 
shall  have  been  commenced,  and  shall  have  pro- 
gressed so  far  as  to  render  it  necessary,  for  the 
further  extension  and  continuation  of  such  improve- 
ments, that  I  should  vacate  the  said  land,  according 
to  the  true  intent  and  meaning  of  these  presents  and 
of  the  agreement  between  me  and  Government,  as 
appears  in  the  correspondence  with  Mr.  Secretary 
Grant  relating  to  the  subject,  that  then,  and  on  re- 
ceiving one  month's  notice  to  quit  from  the  Chief 
Magistrate  of  Calcutta  for  the  time  being,  or  other 
officer  duly  authorised  by  Government  to  issue  such 
notice,  1  will  entirely  give  up  and  vacate  possession 
of  the  said  land,  and  remove  from  it  all  buildings  and 
all  goods  and  chattels  of  every  kind  whatsoever  which 
to   me  and   my  undertenants    may  pertain,  and  will 

thenceforward    utterly   renounce  all  claim  for  myself 
"     vol.  vin.  q 
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1859.        rr.y   ]i(.ir5   all(]  successors,  to  the  possession,  as  I  have 
Srekmutty   already    done    to  the  right  and  title  of  the  said  land." 
ere  Ddsbbb       After   the    date    of    the    above  agreement,   the  im- 
provements   were    commenced,  under  the  authority  of 
Dob  dem.     *  .  J 

Tin;  Government ;  and  in  the  course  of  such  improve- 
,.'^'v.'L  ments  the  Strand  road  was  increased  in  width,  and 
the  laud  remaining  between  the  road  and  the  river 
was  macadamised,  so  as  to  form  an  open  quay, 
accessible  from  the  Strand  road,  on  which  good^ 
might  be  landed  and  combed  in  hackeries,  and  so  as 
to  be  available  for  the  relief  of  the  traffic  on  the 
Strand  road,  one  of  the  greatest  thoroughfares  in 
Calcutta. 

In  the  year  185G,  the  improvements  on  and  along 
the  Strand  road  had  extended  up  to  the  land  in 
question,  and  it  became  necessary  to  obtain  posses- 
sion of  the  land  for  the  further  progress  of  the  im- 
provements. Muttyloll  Seal  was  dead,  and  the  Ap- 
pellants, his  executrix  and  executors,  were  then  in 
possession. 

On  the  11th  of  Sep f ember j  1 SZG,  a  notice  to  quit 
at  the  expiration  of  one  month  from  the  time  of 
service,  was  issued  by  the  Chief  Magistrate  of  Cal- 
guttctj  and  served  upon  the  Appellants. 

The  Appellants  refused  to  comply  with  the  terms 
of  the  notice,  when  the  East  India  Company  brought 
ni  action  of  ejectment  in  the  Supreme  Court  at  Cal- 
cutta, on  the  plea  side,  against  the  Appellants  to  re- 
cover possession  ;  and  they  afterwards  obtained  the 
common  rule  to  defend  their  title  to  the  land,  as  land- 
lords, and  a  new  plaint  in  ejectment  was  filed  against 
the' Appellants,  who  pleaded  not  guilty. 

The  action  was  tried  before  Sir  -Tame*  W.  Coleile, 
■&Jit,,    Chief  J'  and   Sir   Arthur    Buller.    Kut., 


Doe  dem. 
The 
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Puisne  Judge.     On    the  part    of  the    lessors  of    the         ^oo. 
Respondent    the   evidence    adduced  proved,   in    sub-    s^^jtt* 
stance,   the  facts   and   circumstances  above   detailed.    A>'l':ip"M0- 

fr.  ,         <,       ,     „  ,  HEY   DOSSEB 

The  ground  of  defence  set  up  by  the  Appellants 
was,  that  the  "  public  improvements,  referred  to  in 
the  agreement,  dated  the  11th  of  October,  1852,  were  East  India 
confined,  to  the  construction  of  a  new  Strand  road ; 
and  that  Muttytoll  Seal  thereby  agreed  to  give  up 
possession  of  the  land  for  that  purpose  only ;  and 
that,  inasmuch  as  in  the  course  of  the  improvements 
that  were  being  made,  the  land  in  question  would 
not,  as  they  alleged,  be  applied- for  the  purposes  of* 
the  road,  they  were  not  bound  to  give  up  possession 
of  the  land.  At  the  conclusion  of  the  trial  the  Court 
found. and  declared  as  a  jury,  amongst  other  things, 
first,  that  if  it  was  part  of  the  essence  of  the  contract 
that  a  new  Strand  road  should  be  made,  and  that 
the  road  should  have  attained  a  certain  degree  of 
progress  to  authorize  the  giving  of  the  notice,  then 
the  Court  found  and  declared  that  this  had  not  been 
done,  as  there  was  clearly  no  road  made,  either  in 
substitution  or  extention  of  the  Strand  road.  Se- 
condly, assuming  that  the  work  done  on  the  ground 
which  the  Court  were  of  opinion  was  in  the  nature  of 
a  wharf,  was  a  public  improvement,  the  Court  held, 
that  it  had  progressed  so  far  as  to  entitle  the  lessors 
of  the  Respondent  to  demand  possession  of  the  two 
parcels  of  land,  and  found  for  the  lessors  of  the  Re- 
spondent. Thirdly,  as  to  the  agreement,  the  Court 
found  that  it  referred  to  public  improvements  gene- 
rally, and  that  improvements  other  than  a  new  road 
were  contemplated,  and  that  the  lessors  of  the  Re- 
spondent were  not   bound  to  any  particular  improve- 
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1859.        ment.     The  Court  accordingly  gave  a  verdict  for  the 
Sreemutty    lessors  of  the  Respondent. 

The  Appellants  applied  for  and  obtained  a  rule 
nisi  calling  on  the  lessors  of  the  Respondent  to  show 
cause  why  the  verdict  should  not  be  set  aside  and 
a  new  trial  had,   on  the  ground  that  the  verdict  was 


Axu.xdomo- 

HEY   DoSSEE 

V. 

])OE  DEM. 

TlIE 

East  India 
Company. 


against    evidence,   and   also   on    the 


ground 


of 


mis- 
direction. The  rule  came  on  to  be  argued  on  the 
13th  uf  May,  1S57,  before  the  same  Judges,  and, 
after  argument,  was  discharged. 

The  present  appeal  was  from  the  verdict  and  judg- 
ment of  the  Supreme  Court,  and  the  Order  made 
upon  the  rule  nisi  for  setting  aside  the  verdict. 

Mr.  Rolf.  Q.  C,  and  Mr.   Leith,  for  the  Appel- 
lants. 

This  case  turns  upon  the  construction  and  effect 
to  be  given  to  the  informal  instrument  of  the  11th 
of  October,  1852,  by  which  Muttyloll  Seal  agreed  to 
give  up  and  vacate  the  two  parcels  of  alluvial  land  in 
question,  coupled  with  the  correspondence  imported 
by  express  reference  into  that  agreement.  The  prin- 
cipal question  will  be,  whether  the  lessors  of  the 
liespondent  have  brought  themselves  within  the  terms 
of  the  agreement,  so  as  to  be  entitled  to  eject  the 
Appellants.  Our  contention  is,  that  the  Government 
have  not  constructed  a  public  road,  which  we  submit, 
was  one  of  the  conditions  on  which  the  two  parcels 
of  land  were  agreed  to  be  surrendered.  Except  under 
this  agreement,  there  is  no  evidence  of  title  in  the 
East  India  Company  to  the  land.  By  the  agreement, 
Muttyloll  Seal  abandoned  his  proprietary  rights  upon 
three   conditions:    first,   that  the  land  should   heap- 
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plied  to  no  other  purpose  than  the  construction  of  a  1859- 
new  road ;  secondly,  that  the  Government  should  Sheemutty 
erect  a  Ghaut  upon  the  banks  of  the  river  at  a  certain  hey  Dossee 
place  ;  and,  thirdly,  that  he  should  not  be  required  _  c- 
to  vacate  possession  until  the  works  agreed  to  be  The 
carried  out  had  progressed  so  far  as  to  complete  the  Company. 
new  road.  The  terms  "  projective  improvements" 
and  "  public  improvements''  mentioned  in  the  agree- 
ment can  only  refer  to  those  mentioned  or  projected 
in  the  correspondence.  Now,  there  is  nothing  in  the 
agreement  itself  which  would  enable  it  to  be  enforced; 
the  terms  being  too  vague  aud  too  general.  The  Go- 
yernment must,  therefore,  stand  upon  their  original 
title,  and  try  the  question  whether  Muttyloll  Seed's 
representatives  are  entitled  to  the  land,  as  if  no  sur- 
render had  been  made  by  him  of  his  proprietary 
rights ;  for,  we  submit,  that  the  agreement  of  October 
1852  passed  a  freehold  interest  to  MuttyloU  Seal  which 
was  continued  in  the  Appellants.  The  Goyernment 
must  certainly  show  that  the  work  in  progress  at  the 
date  of  the  notice  to  quit  was  a  projected  improvement 
within  the  meaning  of  the  agreement  and  the  cor- 
respondence. Xow,  it  was  found  by  the  Court,  acting 
as  a  jury,  that  the  work  in  progress  was  not  in  the 
nature  of  a  road  ;  and,  it  appears  from  the  evidence, 
that  the  construction  of  a  new  public  road  between 
the  old  Strand  road  and  the  river  Ilooghhj,  was  the 
improvement  contemplated  and  agreed  on  at  the  date 
of  the  agreement,  and  that  such  new  road  and  a  new 
Ghaut  were  the  only  improvements  projected  or  con- 
templated at  that  period.  The  verdict,  therefore, 
ought  not  to  have  been  for  the  lessors  of  the  Re- 
spondent. The  Court  ought  to  have  directed  itself, 
sitting  as  a  jury,  to  inquire  and  find  what  particular 
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l<:'9         improvements   were   projected   or   contemplated,    and 
Sreemuxty   if    the    improvements   contemplated    by   one  of   the 
het'dossee  Par*ies    differed    from    those    contemplated   by    the 
"■  others,  then  the  improvement  contemplated  by  Mui- 

Thb  fjloll  Seal,  which  was  the  construction  of  the  new 
CoIipany1  public  road,  ought  to  have  been  held  by  the  Court 
to  be  the  improvement  contemplated  by  the  agree- 
ment, and  this  construction  is  clear  from  the  corres- 
pondence, imported  into  the  agreement  by  express 
words  of  reference — f Lord  Chelmsford :  Let  me  put 
the  view  of  the  case  which  has  been  suggested  by  one 
of  their  Lordships,  and  a  very  important  one  it  is. 
Muttyloll  Seal  was  a  proprietor,  under  some  sort  of 
title  to  the  land  in  question.  He  was  a  Hindoo, 
and  he  could  by  the  Hindoo  law  pass  land  without 
writing.  lie  has  actually  done  so  in  this  case,  without 
delivery  of  possession.  Now,  what  character  was  he 
clothed  with  in  respect'to  that  land  ?  He  was  not  a 
tenant  from  year  to  year,  because  I  think  the  terms 
of  the  agreement  show  that  a  tenancy  from  year  to 
year  is  excluded.  He  could  not  be  a  tenant  at  will, 
because  a  month's  notice  is  inconsistent  with  the 
idea  of  a  tenancy  at  will.  A  tenant  at  will  isjiable 
to  be  turned  out  without  any  notice  at  all.  The 
agreement  could  not  imply  a  licence  to  occupy  the 
ground,  because  the  East  India  Company,  who  must 
have  given  the  licence,  are  a  corporation,  and  the 
licence  could  only  be  given  under  their  seal.  What 
defence,  therefore,  to  an  action  of  ejectment  could 
the  Appellants  have  against  the  claim  of  the  East 
India  Company  ?  If  the  Appellants  have  been  in- 
duced to  enter  into  the  agreement  by  improper  prac- 
tices and  suggestions,  it  might  be  set  aside,  or  relief 
given  in  u  Court  of  Equity  :  but  so  far  as  the  agree 
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ment  is  concerned,  we   must  look  to   the   legal  rights         ISJ9- 
of    the    parties    in     ejectment.     What   defence   then    Srebsedtty 
have  you  to   the  action?] — The  Appellants   were   en-  nwi  Dossbb 
titled   to   hold   possession   until   the   public    improve-         J- 
ments  had  been  completed   and   a   month's  notice  had         The 
been  given  to   require  them  to   vacate.     The   verdict,     Companx. 
we  contend,  is  bad,  first,  as  it  is  against  evidence  ;  and 
secondly,    on    the   ground   of  misdirection,    that    the 
improvements   made   were   not   the   contemplated  im- 
provements, and   there  ought,  therefore,  to  be  a  new 
trial. 

Mr.   Forsyth,  Q.  C,  Mr.    Maule,  and   Mr.  W.  II. 

Melvilly  for  the  East  India  Company. 

Under  the  terms  of  the  agreement  of  the   11th  of 
October,  1852,  and  the  correspondence  therein  referred 
to,  the  works   in  progress  on  the  Strand  road  were 
public  improvements  within  the  meaning   of  that  in- 
strument.    It  was  no  part  of  the  agreement  between 
Muttf/loll   Seat  and   the   Government,  that   the   land 
should  be  taken  by  the  Government,  only  if  required 
for  the  purpose  of  a  new  road,  nor  was  there  any  such 
understanding  on  the  part   of    Muttf/loll  Seal.     The 
purposes  for  which  the  land  was  required  by  Govern- 
ment were  in   accordance  with   the  understanding  of 
the  parties  as  well  as  the  words  of  the  agreement. 
Muttyloll  Seal  must  be   considered  as  holding  under  a 
title  from   the  Government.     The  surrender  of  such 
interest    as  he  had  in    the   land  was    unconditional. 
That  being  so,   and  the  notice  to  quit  the  land  in 
question  being  properly   issued  and  served  upon  the 
Appellants,  they    were  not    justified  in    refusing    to 
comply  with  the   notice,  and  there  was,  therefore,  no 
defence  in  ejectment   to  this  action.     As   the  verdict 
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1859.        wag  fully   warranted  in  law  and  by  the  evidence,  it 
skeeml-tty   would  be  useless,  considering  the  title  of  the  Appel- 
hey  Dossek  ^ants  ro   tne  ^inc^  m  question,  to  refer  the  case  back 
_    v-  for  a  new  trial. 

1>0E  HEM, 

Th  e 

EastIijdia  Their  Lordships'   judgment  was  pronounced   by 

Compakt.  The  Right  Hou>  Lord  Chelmsf0R][) 

st^^c-'  This  is  an  appeal  upon  a  verdict  and  judgment  of 

>—v — ■  the  Supreme  Court  at  Calcutta  in  an  action  of  eject- 
ment by  the  lessors  of  the  Respondent  against  the 
Appellants,  and  also  from  an  Order  of  that  Court 
discharging  a  rule  nisi  subsequently  obtained,  to  set 
aside  the  verdict  and  for  a  new  trial. 

This  ejectment  was  brought  to  recover  two  pieces 
of  land  lying  between  the  Strand  road  and  the  river 
Ilooghhj,  in  the  town  of  Calcutta.  This  land  had 
been  gained  from  the  river  Hooghly  by  accretion, 
and,  at  the  time  of  the  transactions  out  of  which  the 
ejectment  arose,  was  in  the  possession  of  Mutlyloll 
Seal,  since  deceased,  as  the  ostensible  owner.  His 
claim  was,  however,  disputed  by  the  East  India  Com- 
pany ;  and  Muttyloll  Seal,  in  the  year  1S41,  appears  to 
have  been  willing  to  have  admitted  their  right  to  the 
land,  for  in  two  letters  of  the  dates  respectively  of 
the  25th  of  August  and  the  4th  of  November,  1841, 
he  proposed  to  take  it  on  a  lease,  "or,  if  Govern- 
ment were  not  agreeable  to  that,  he  wished  them  to 
give  him  a  written  assurance  that  he  was  to  keep 
possession  so  long  as  they  did  not  require  the  said 
plots  for  some  other  purposes  themselves."  "Whether 
anything  took  place  upon  these  letters  nowhere  ap- 
pears;  but  Muttyloll  Seal  continued  in  the  undis- 
turbed possession  of  the  two  pieces  of  land  from  that 
time  down  to   the  year   1851.     The   Government,  for 
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many  years  before   1851,   had  it  in  contemplation  to        1859- 
construct  a   new  road  in  lieu  of  the   old  Strand  road  ;    Sreemtjtty 
and  in    that  year  the  project   seems  t  to  have  been  heyDossee 
seriously   taken    up,    and   application    was   made    to    ^    Vk 
Muttyloll  Seal  to  give  up  the  land  in  question  for  this        The 
purpose.     These  two  pieces  of  land  were  immediately    company, 
in   front    of  other   land    the  undoubted   property  of 
Muttyloll  Seal,  from  which  they  were  only  separated 
by  the  public  highway  called  the  Strand  road,  so  that 
by  the   possession  of   them  he   and   his  tenants   had 
immediate   and   uninterrupted   access    to    the  river. 
Muttyloll   Seal  had    also    built   a    Ghaut,  with  steps 
leading    down  to    the  river   upon  other    alluvial  land 
abutting  on  one  of  the  two  pieces  of  land  in  question, 

There  can  be  no  doubt  that  when  application  was 
first  made  to  Muttyloll  Seal  to  surrender  the  land,  he 
believed  that  the  project  of  the  Government  was  to 
make  a  new  Strand  road,  and,  also,  that  this  was  the 
improvement  originally  contemplated  by  them.  His 
expectation  appears  clearly  from  the  first  letter  upon 
the  subject,  written  by  him  to  Mr.  Smoult,  the  So- 
licitor of  the  East  India  Company,  on  the  31st  of 
March,  1851,  in  which  one  of  the  conditions  for 
which  he  stipulates  is,  that  "  he  shall  not  be  required 
to  surrender  the  land  until  the  Government  are  pre- 
pared, and  do  actually  begin  to  carry  out  the  pro- 
posed improvement  on  the  Strand  road."  It  is  true 
that  in  his  subsequent  letter,  written  to  Mr.  Ardhibald 
Grant,  the  new  Solicitor  to  the  East  India  Company, 
on  the  10th  of  May,  1851,  he  does  not  insist  upon 
this  condition  ;  but  he  states  explicitly—"  I  make 
this  surrender  in  the  full  belief  that  it  is  the  inten- 
tion of  the  G  v-ernment  to  reconstruct  the  Strand 
road,  and  that  to  obtain  this  most  desirable  purpose 

vol  viii  h 
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1859.        it  is  necessary  that  they  should  be   put  in   immediate 

Sreemutty   possession  of    the  land    which  I    now     hold  ;  at   the 

hey  Dossee  same  time  I  have   to  request  that  if  any  delay  should 

-p  ev>  take  place,  that  the  land  which  I  now  surrender  may 

The        not,  in    the  mean    time,  be    let  to  other    parties,  or 

Company,    applied  to    any  other   purposes   than    that  of   a  road, 

as  it   might,  in   such  case,    become   a  serious   injury 

to  my   property   immediately   abutting   on  it  to  the 

eastward." 

What  was  the  improvement  which  was  contem- 
plated by  the  Government  at  this  time  is  shown  by 
the  answer  of  Mr.  Archibald  Grant  to  Muttyloll  Seal 
of  the  13th  of  June,  1851,  after  a  communication 
from  the  Secretary  to  the  Government,  in  which, 
treating  the  letter  of  Muttyloll  Seal  as  an  uncon- 
ditional surrender  of  his  interest  in  the  newly-formed 
land  on  the  Strand  bank  of  the  river,  he  adds  : — "  I 
am  directed  by  the  Deputy-Governor  of  Bengal  to 
communicate  to  you,  in  reply  to  your  letter,  that  his 
Honour  is  gratified  by  the  course  adopted  by  you.  I 
am  directed  to  say  you  may  be  assured  that,  pending 
the  execution  of  the  project  of  a  new  Strand  road, 
which  has  been  for  several  years  in  the  contemplation 
of  Government,  the  land  now  surrendered  by  you 
will  not  be  let  to  any  other  party." 

It  has  been  observed  in  argument,  that  Muttyloll 
Seal,  imposes  no  condition  upon  the  Government  that 
they  shall  "  reconstruct"  the  Strand  road,  but 
merely  makes  the  surrender  "  in  the  full  belief"  that 
this  is  their  intention  :  that  although  he  requests  that, 
if  any  delay  takes  place,  the  land  shall  not  be  applied 
to  any  other  purposes  than  a  road,  as  well  as  that  it 
shall  not  be  let  to  other  parties,  the  letter  accepting 
the  surrender  is  confined  to  an  assurance  that,   pend- 
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ing  the  execution  of  the  project,  the  land  will  not  be       ^^L 
let   to   any  other  party,  and  that  the  surrender  of  his    Sreemutty 
interest  is,    to  his  own  Knowledge,  treated  as  having  HE,  Dossee 
been  made    unconditionally  ;  from  all  which  it  is  in-    t)oEv'dem 
ferred  that  Muttyloll  Seal  must  have  known,  or  at        The 
least  have  had  strong  grounds  for   believing,  that  the     Company. 
plan  #of  the  Govonment  was  not  necessarily  confined 
to  the  formation  of  a  new  Strand  road. 

Down  to  this  period  of  the  correspondence,  how- 
ever, there  does  not  appear  to  have  been  any  other 
improvement  in  contemplation  ;  nor  was  there  any- 
thing to  lead  Muttyloll  Seal  to  believe  that  the  land 
in  question  was  wanted  for  any  other  purpose  than 
for  a  road. 

But  before  the  actual  surrender  took  place,  some 
intimation  was  given,  which  might  have  bsen  suffi- 
cient to-  lead  him  (in  some  degree  at  least)  to  expect 
some  alteration  of  the  original  Government  scheme 
of  improvement.  In  his  letter  to  Mr.  Archibald 
Grant,  containing  his  offer  to  surrender  the  land,  he 
says: — "  I  have  also  to  request  that  the  Government 
should  erect  and  build  a  Ghaut  at  their  own  expense, 
on  the  banks  of  the  river,  precisely  similar  to  that 
which  is  now  erected  and  built  at  my  own  expense 
(only  extending  the  Ghaut  steps  to  the  south  side), 
as  will  appear  by  the  inclosed  plan.  The  columns, 
roof  and  ornamental  parts  of  the  Ghaut  I  am  to  be 
allowed  to  build  at  my  own  cost  and  expense,  should 
the  Government  be  pleased  to  approve  of  the  above 
proposals.  I  beg  to  be  favoured  with  the  honour  of 
an  answer." 

And,  in  answer,  he  had  been  told: — "  Eespecting 
your  request  for  the  building  of  a  Ghaut  on  the  banks 
of  the  river,   the  culumns,  roof  and  ornamental  parts 
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1859.        of  which  building  you  liberally  offer  to   construct  at 
Sreemutty  your  own  expense,  the  Deputy-Governor  desires  me 

hey^Dossee  to    say   *^at     ^e   erec^on     0I  a  proper  number   of 

v-  Ghauts  at  suitable  places  is  a  part  of  the  proposed 

The         plan    of     improvement,    and    the   Government    will 

LCoSmpSstA  S^ty  avail  itself  of  your  public-spirited  offer  when 

the  time  comes."  • 

Mr.  Longueville  Clarke,  who  was  the  adviser  of 
Muttyloll  Seal,  on  the  26th  of  July,  1851,  wrote  for 
an  explanation  to  the  then  Advocate-General,  as  fol- 
lows:— "My  dear  Jackson, — In  Mr.  Secretary  Grant's 
letter  to  Baboo  Muttyloll  Seal,  of  the  19th  of  June 
last,  it  is  not  distinctly  stated  that  the  Ghaut  which 
the  Government  undertake  to  construct  in  place  of 
that  which  he  built,  and  now  surrenders,  will  be 
erected  on  the  present  site.  I  have  explained  to  you 
why  this  is  of  consequence  to  Muttyloll,  and  you  tell 
me  that  such  is  the  intention  of  the  present  arrange- 
ment. "Will  you  get  a  few  lines  from  Mr.  Grant  to 
this  effect,  to  remedy  any  misconception,  should  there 
be  another  incumbent  in  his  office  when  the  new 
Ghaut  may  be  built  ?" 

To  which  the  Secretary  of  the  Government  returned 
this  answer  on  the  4th  of  August,  1851: — "Sir, — 
With  reference  to  the  communication  from  Mr.  Lon- 
gueville Clarke  of  the  26th  ii:;fant,  made  to  you  on  the 
part  of  Baboo  Muttyloll  Seal,  which  you  showed  to  me 
a  few  days  ago,  and  which  I  have  laid  before  the 
Honourable  the  Deputy-Governor  of  Bengal,  I  am 
directed  by  His  Honour  to  say,  that  you  can  assure  the 
Baboo  that  if  the  bank  of  the  river  and  the  Strand 
road  remain  as  at  present,  the  Ghaut  whereof  he  has 
announced  his  desire  of  erecting  the  columns,  roof 
and  ornamental  part   alluded   to   in  my  letter  to  the 
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Company's  solicitor,  No.  1235,    dated   the  13th  nit.,       ^59^ 

will  be  erected  when  the  Ghaut  upon  the  land  of  which   Sbeemuttt 

the  Baboo  now  gives  up  possession   at  present  stands;  hey^Dossee 

but  if,  as  is  anticipated,  a  new  road  be  made,  running    _     v- 

7  ,       .         ,  Doe  DEXr* 

in  a  line  nearer  to  the  river  than  the  present  line,  the        The 

Ghaut  will  be  erected  on  the  river  bank,  immediately     company* 

opposite  the  existing  Ghaut  aforesaid.     I  have,   &c, 

J.  P.  Grant,  Secretary  to  the  Government  of  Bengal.'''' 

This  letter  was  not  only  communicated  to  Mutty- 
hll  Seal,  but  it  is  referred  to  expressly  in  the  agree- 
ment of  the  11th  of  October,  1852,  which  was  signed 
by  him  after  his  actual  surrender  of  the  land,  and 
which  agreement  was  prepared  by  Mr.  Clarke  on  his 
behalf. 

It  certainly  does  appear  extraordinary,  if  it  was 
intended  that  the  land  should  be  surrendered  only 
upon  condition  that  a  new  Strand  road  should  be 
made,  that  they  did  not  at  once  reject  the  idea  of 
there  being  the  least  uncertainty  upon  that  subject, 
and  insist  upon  a  literal  compliance  with  this  con- 
dition, as  the  price  of  the  surrender  of  the  land. 

It  is  to  be  observed,  that ,  this  letter  was  written 
nearly  three  months  before  the  actual  surrender, 
which  took  place  on  the  27th  of  October,  1851. 
Before  this  event  Muttyloll  Seal  had  conversations 
with  Mr.  Elliot)  but  although  he  states  that  in  one 
of  them  "the  Baboo  said  he  would  give  up  the  land 
only  for  a  public  road,"  and  Mr.  Elliot  insisted  upon 
the  alteration  of  the  terms  to  any  "public  improve- 
ment," yet  as  he  cannot  fix  the  time  of  this  par- 
ticular conversation,  but  can  only  say  it  was  "before 
signing  the  agreement  B"  (the  agreement  of  the  11th 
of  October,  1852),  it  cannot  fairly  be  taken  to  have 
occurred  before  the  delivery  of  possession. 
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1859.  However,   on  the  27th  of  October,  1851,  Mr.  Elliot 

sr.EEMixxY  says: — "I  proceeded  to  the  premises  with  Muttyloll 
hey^Dossee  Seal  after  the  verbal  agreement;  possession  was  for- 
mally made  over  to  me  on  behalf  of  Government,  as 
proprietor  of  the  soil  on  the  27th  of  October,  1851, 
by  Baboo  Muttyloll  Seal  in  person,  in  presence  of  nu- 
merous witnesses,  and  restored  to  the  Baboo  as^a 
tenant  immoveable  at  the  pleasure  of  Government  on 
one  month's  notice,  as  per  separate  agreement;  a 
previous  day  had  been  fixed,  and  it  was  postponed  to 
Monday,  the  27th  of  October,  1851." 

Some  little  difficulty  fcas  arisen  as  to  the  meaning 
of  the  words  used  by  Mr.  Elliot,  "as  per  separate 
agreement."  Upon  turning,  however,  to  the  evidence 
of  Mr.  Clarke,  who  was  present  at  the  delivery  of 
possession,  after  speaking  of  the  Bengalee  Kabooleat 
signed  at  the  time,  he  says,  "There  was  also  an  agree- 
ment to  be  signed;"  so  that  Mr.  Elliot,  by  the 
words  "as  per  separate  agreement,"  must  be  under- 
stood to  refer  to  an  agreement  to  be  afterwards  made, 
which  was  to  contain  the  terms  upon  which  Muttyloll 
Seal  was  to  be  allowed  to  remain  in  possession.  It 
can  hardly  be  contended,  that  before  this  agreement 
was  entered  into,  Muttyloll  Seal  had  any  interest  in 
the  land  which  could  have  been  available  against  an 
ejectment  brought  by  the  East  India  Company  upon 
the   legal   title  acquired  by   bis  formal    delivery    to 

them. 

Then,  did  the  agreement  of  the  11th  of  October, 
1852,  place  him  in  a  better  situation  for  resisting 
the  enforcement  of  their  rights  in  a  Court  of  law? 
The  Appellants  contend  that  the  proper  construction 
of  this  agreement  is,  that  they  are  entitled  to  hold 
possession    until   a   month's  notice    has  been    given, 
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after   the   new    Strand  road    should  have  progressed        1S59- 
so    far    as    to    render    it   necessary,  for    its  further  Sbeemutty 
extension   and    continuation,    that  they  should  vacate  Hey  Dossee 
the   land ;    and    that  although   there   is   no    express    ^    v- 

°  r  Doe  dem, 

mention   of  the  road    in  the  agreement,    yet  that  the        The 
Avords  "  public   improvements"    and    "  projected  im-     company, 
pupvements"   hereinbefore  alluded    to,  must  be  inter- 
preted  by  reference  to   the   correspondence   with  Mr. 
Secretary    Grant,   to   mean  nothing   else  but  the  new 
Strand  road. 

But  against  this  construction  must  be  set  the 
reference  to  the  letter  to  Mr.  Secretary  Grant  of 
the  4th  of  August,  1851,  showing  that  the  altera- 
tion of  the  Strand  road  was  not  definitively  decided 
upon,  and  the  conversation  with  Mr.  Elliot  before 
this  agreement  was  signed,  in  which  he  insisted  upon 
the  general  words  "  public  improvements"  being  in- 
serted, for  the  very  purpose  of  preventing  its  being 
alleged  that  Muttyloll  Seal  had  given  up  his  land  only 
for  a  public  road.  Now,  construing  the  agreement  by 
the  aid  which  these  circumstances  afford,  it  would 
rather  appear  that  whatever  interest  Muttyloll  Seal 
had  in  the  possession,  was  contingent,  not  upon  the 
formation  of  the  new  Strand  road,  but  upon  the 
public  improvements,  of  whatever  nature  the  Go- 
vernment might  ultimately  determine  to  execute  in 
this  direction. 

Of  course,  if  this  is  the  correct  construction,  then, 
even  if  Muttyloll  SeaVs  interest  under  the  agreement 
was  a  legal  one,  it  was  determined  by  the  notice  given 
on  behalf  of  the  East  India  Company.  But  the  real 
question  upon  the  agreement  is,  whether  it  created  any 
legal  interest  of  any  description.  For  the  purpose  of 
this  consideration,  let  it  be  assumed  that  the  "public 
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I85d.        improvements"  intended  by   the  agreement,   were  the 

Skeemctty   formation  of  a  new  Strand  road,  and  that,  consequently, 

HETDossSi  Muttyloll  SeaVs  possession  was  contingent  upon   the 

_    *'•  progress  of  that  road.     The   lessors  of  the  Plaintiff 

Doe  de:,i.      a      ° 

Ths        had  become  the  absolute  owners  of  the  land,  and,  upon 
CoMPANtf   *ne  proposed  assumption,  they  would  have  let  Muttyloll 
Seal  into  possession  under  an  agreement  that  tljey 
would  not  disturb  him  until  after  a  month  from  a  con- 
tingent uncertain  event.     What  was  the  nature  of  this 
interest  ?     Did  it  create  any  tenancy  between  the  par- 
ties ?     If  so,  of  what  description  ?  It  certainly  was  not 
a  tenancy  for  years  ;  nor  from  year  to  year  ;  nor  for  a 
year   certain ;  nor  for  a  month ;  nor  for  any    other 
certain  time.     In  the  course  of  the    argument  for  the 
Appellants,  it  was  suggested  that  the  agreement  passed 
a  freehold  interest,  and,  certainly,  from  the  indefinite 
character  of  the  interest  given,  it  seems  best  to  answer 
this  description.  If  the  agreement  could  have  created 
such  an  interest,  there  being  no  measure  assigned  by 
years  or  by  any   portion  of   time,  although  the  stipu- 
lated rent  was  to  be  payable  yearly,  it  could  be  nothing 
less  than  a  freehold,  and  a   freehold  which   would  not 
end  with  Muttyloll  SeaPs  life,   because,    as  he   was  a 
Hindoo,   no   words   of   inheritance   were    requisite  to 
continue  his  interest  to  his  heirs.     The  consequence 
would  be,  that  his  death  not  determining  it,  it  would 
enure  to  their  benefit,  and  have  an  indefinite  duration 
till  determined  by  a  notice   on  the  occurrence  of  the 
event  contemplated.     Xow,  an  interest  of  this  nature 
could  not  be  created  by  parol,  or  by  a  mere  writing, 
such  as  the  instrument  of  the  11th  of   October,  1852, 
which,  therefore,  could  operate  onl)-  as  an  agreement. 
Muttyloll  Seal  having  been  admitted,  or  holding,  under 
this  agreement,  and  the  same  sort  of  possession  being 
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continued  by  the  Appellants,  he  and  they  after  him        ^^ 
could  not  be  treated  as    trespassers,   but  were  in  as   Sreemutty 
tenauts-at-will  ;  of  course,  such  a  tenancy  was  deter-  HeY  Dosbee 
minable  by  the  mere  bringing  of  an  ejectment. 

This  appears  to  be  the  correct  construction  of  the 
agreement,  so  far  as  the  legal  rights  of  the  parties 
flowing  out  of  it  are  concerned.  It  passed  no  legal 
interest  out  of  the  East  India  Company  to  Muttyloll 
Heal.  The  Company  did  not  grant,  nor  did  they 
intend  to  grant,  as  Hindoos  ;  if  they  had  so  intended, 
they  must  have  failed  in  their  intention,  for  they  could 
only  grant  according  to  law.  Yet  the  instrument  was 
binding  upon  them  as  an  agreement,  and  a  Court  of 
equity  would  have  protected  the  Appellants  against 
any  attempt  to  dispossess  them  contrary  to  its  stipu- 
lations. Notwithstanding  the  provision  which  it  con- 
stains  for  a  month's  notice,  the  East  India  Company 
might  have  maintained  an  ejectment  the  day  after  the 
agreement  was  entered  into,  because  it  passed  no  legal 
interest,  but  they  could  have  been  instantly  restrained 
from  proceeding  by  a  Court  of  equity. 

Their  Lordships,  in  determining  this  case,  have 
confined  themselves  strictly  to  the  legal  rights  of  the 
parties,  and  have  purposely  abstained  from  expressing 
any  opinion  upon  the  equitable  considerations  which 
may  be  involved  in  it.  They  decide  only  that  the  eject- 
ment was  maintainable, and  that  the  Appellants  had  no 
defence  to  it  at  law  ;  and  this  decision  is  made  without 
prejudice  to  any  equitable  rights  of  the  Appellants, 
which  must  be  understood  to  be  fully  reserved  to  them. 

Their  Lordships  will,  therefore,  humbly  recommend 
to  Her  Majesty  that  the  judgment  of  the  Supreme 
Court  of  Judicature  be  affirmed,  and  this  appeal  dis- 
missed, with  costs. 

VOL.    VIII,  i 
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On  appeal  from  the  Supreme  Court  at  Calcutta. 

30th  Nov.     RaMDOSS    BYSACK,    a    Hindoo     inhabitant    of 
_    *  Dacca,  in  Bengal.,  died  in  the  vear  1848,  leaving  large 

2nd  Dec,  '      .      ,  .     .   *  J  °        ° 

1S59.        self-acquired  estate,  consisting  of  moveable  and  im- 


*  Present :  Members  of  the  Judicial  Committee, — The  Right 
Hon.  Lord  Chelmsford,  the  Right  Hon.  the  Lord  Justice  Knight 
Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the- 
Lord  Justice  Turner. 

Assessor, — The  Right  Hon,  Sir  Lawrence  Feel. 


Although  the 
Courts  in 
India  recog- 
nize the  power 
of  a  Hindoo 
to  make  a 
Will,  yet  the 
extent  of  the 

power  of  disposition  by  a  Testator  is  to  be  regulated  by  the  Hindoo  law. 
and  cannot  interfere  with  a  widow's  right  to  a  proper  maintenance. 

A  Hindoo  by  Will,  gave  all  his  moveable  and  immoveable  property  to 
his  familv  idol';  and  after  stating  that  he  had  four  sons,  he  directed  that 
his  property  should  never  be  divided  by  them,  their  sons,  or  grandsons 
in  succession,  but  that  they  should  enjoy  r'  the  surplus  proceeds  only;" 
and  the  Will,  after  appointing  one  of  the  sons  manager  to  the  estate,  to 
attend  to  the  festivals  and  ceremonies  of  the  idol  and  maintain  the 
familv,  further  directed,  that  whatever  might  be  the  sm-plus,  after  de- 
ducting the  whole  of  the  expenditure,  the  same  should  be  added  to  the 
corpus"  and  in  the  event  of  a  disagreement  between  the  sons  and  family, 
the  Testator  directed,  that  after  the  expenses  attending  the  estate,  the 
idol,  and  maintenance  of  the  members  of  the  family,  whatever  nett  pro- 
duce and  surplus  there  might  be,  should  be  divided  annually  in  certain 
proportions  among  the  members  of  the  family.  At  the  date  of  the  Will 
the  family  were  joint  in  estate,  food,  and  worship.  The  accumulations 
of  the  income  were  divided  as  directed  by  the  Will.     Held,— 

First,  that  the  bequest  to  the  idol  was  not  an  absolute  gift,  but  was 
to  be  construed  as  a  gift  to  the  Testator's  four  sons  and  their  offspring 
in  the  male  line,  as  a  joint  family,  so  long  as  the  family  remained  joint, 
and  that  the  four  sons  were  entitled  to  the  surplus  of  the  property, 
after  providing  for  the  performanc"  of  the  ceremonies  and  festivals  of 
the  idol,  and  the  provisions  in  the  Will  for  maintenance. 

Second,  that  the  fact  of  the  division  of  the  income  arising  out  ol'the 
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moveable   property,  situate  in  that   Province,  having,  ,S5i}- 

on   the  13th  of  February,    1848,   made  a  Will  in  the  SoxA-rus 

Bengalee  language,  of  which   the  following  is  a  trans-  *>ack 

lation:— -  Sbbemutt* 

.  i      1      •  l  JUGOUTSOOK- 

4 'Being  now  far  advanced  m  age,  and  being  about  dr«  dossee. 
making  preparations  to  proceed  to'trie  holy  place  of 
Esskor  Sree  Bnndabiw,  I  have  (of  my  own  free  will  in 
sound  health  and  settled  ^miud)  with  the  view  of 
making  a  Will  of  the  whole  of  whatever  properties  I 
possess  and  the  same  being  in  future  brought  into 
operation  specified  below  the  distribution  of  all  my  pro- 
perties which  will  accordingly  be  carried  into  effect 
First. — Independently  of  my  paternal  concerns  I 
having  by  my  own  earnings  acquired  in  this  dis- 
trict of  Dacca  and  in  the  town  of  Calcutta  &c, 
brick-built  houses  Zcmindary  and  Talooks  or  landed 
estates  and  rent-free  lands  and  Company's  promissory 
notes  and  divers  other  mercantile  transactions  and 
cloth  merchandize  and  gold  and  silver  and  precious 
stones  and  shawls  and  roomals  &c.  various  self- 
acquired  properties  in  my  own  name  and  in  the 
names  of  my  own  sons  and  also  in  the  fictitious  uames 
of  other  persons  have  been  passing  my  time  wherein 
none  of  my  paternal  property  or  money  &c.  was 
•concerned  the  whole  of  the  said  properties  I  have 
obtained  by  my  own  exertions.  Whatever  has  been 
produced  and  increased  (through  the  means  of  my 

Testator's  estate  among  the  members  of  the  family  after  the  Testator's 
death  did  not  constitute  a  division  of  the  family. 

One  of  the  sons  of  the  Testator  died,  leaving  three  sons,  one  of  whom 
also  died  -without  issue,  leaving  a  widow. 

Held  further,  that  the  direction  contained  in  the  Will  that  the  pro- 
perty should  go  in  the  male  line  did  not  exclude  the  widow  of  the  grand- 
son of  the  Testator,  and  that  the  widow  was  entitled  to  a  third  share 
of  a  fourth  part  of  the  property  and  accumulation,  without  prejudice 
to  her  rights  a?  a  Hindoo  widow  when  the  property  should  be  divided, 
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18.39.  ^  funds)  by  the  labours  of  m}~  two    sons  namely  Sree 

Sonatun  Krishnomuvgle    and     Sree    Manikchund    By  sack    the 

YyACK  whole   of  that  too  being   blended    together   has  been 

Sreemuttt  applied   to   the  banking  and   mercantile  transactions 

JUGGUTSOON-        A  x  ° 

drek  dossee.  &c.  and  the  purchase  of  lands  and  tenures.  The 
acquisitions  of  even  the  sons  are  not  held  separate. 
Second. — The  whole  of  my  aforesaid  moveable 
and  immoveable  properties  I  have  granted  to  Sree 
Sree  Joot  Esshore  Muddunmohun  Thakoor  (the  idol 
so  called)  which  I  have  established  in  the  house  of 
which  he  is  the  Malik  or  proprietor.  I  am  not  in- 
debted to  any  person  at  present.  1  have  four  sons, 
that  is  Sree  Krishnomungle  and  Sree  Manikckund, 
and  Sree  Shamchund  and  Sree  Juggumauth  Bysaek 
are  in  existence.  Among  these  my  above-mentioned 
properties  shall  never  be  divided  and  partitioned  and 
the  said  sons  or  their  offspring  &c,  that  is  to  say, 
their  sons  and  grandsons,  heirs  in  succession,  shall 
not  have  the  power  of  alienating  any  one  of  my 
aforesaid  properties  by  gift  or  sale,  &c.  If  they  do 
so  the  same  shall  be  inadmissible  before  the  admi- 
nistrator of  justice  and  neither  the  whole  of  the 
above-mentioned  properties  nor  any  part  thereof 
shall  be  liable  to  sequestration  or  auction  sale  for  the 
debts  of  the  heirs  and  successors.  After  my  demise,  my 
sons,  grandsons,  et  cetera,  heirs,  shall  have  the  power 
of  enjoying  the  surplus  proceeds  only.  Third. — From 
the  time  present  my  eldest  son,  Sree  Krishnomungle 
Bysaek  shall  as  a  servant  of  the  Esshore  Thakoor 
control  over  and  manage  the  entire  estate  and  main- 
tain the  members  of  the  family  and  whenever  and 
whatsoever  acts  and  business  and  the  ceremonies 
and    festivals    &c.    of    the    Thakoors    or     the    deities 
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shall  occur  he  shall  perform  some  according  to  18>59- 
his  own  discretion.  Whatever  may  be  the  overplus  Sonatuw 
after  the  deduction  of  the  whole  of  the  expenditures  *J*C 
the  same  shall  be  added  to  my  said  estates  and  other  Sbermtjtt* 
properties,  or  Company's  papers  shall  be  purchased,  ubkb  dosses. 
or  any  mercantile  speculation  which  may  be  advan- 
tageous shall  be  entered  into  therewith.  Fourth. — 
After  the  death  of  Srce  Krishnomungle,  in  accord- 
ance with  the  provisions  specified  in  the  3rd  clause, 
Sree  Manikchund  Bijsack  being  director  and  performer 
of  the  divine  services  and  manager  shall  exercise  his 
control  over  all.  In  the  like  manner  in  the  event  of 
Manikchund' s  departing  this  life,  amongst  my  heirs, 
whoever  may  exist  and  be  the  oldest  in  age  he  shall 
exercise  similar  control  and  shall  perform  the  whole  of 
the  affairs.  Fifth. — Should  no  agreement  and  unani- 
mity at  all  exist  among  my  heirs  then  the  profits  of  the 
mercantile  transactions  and  traffics  and  banking  and  of 
the  landed  estates  and  rents  of  houaes  and  on  account 
of  various  interests  of  description  &c.  whatever  money 
shall  be  received  belonging  to  my  estate  from  that 
first  of  all  the  public  revenue  and  the  charges  of  the 
interior  and  the  expenses  of  the  repairs  of  the 
houses  being  deducted  whatever  surplus  may  remain 
out  of  that  the  expenses  of  the  idols  and  of  the  esta- 
blished and  contingent  affairs  of  the  family  and  occa- 
sional acts  and  ceremonies  and  the  expenses  on  ac- 
count of  the  maintenance  of  the  members  of  the  family 
and  connection  &c.  being  deducted  whatever  nett- 
produce  and  overplus  there  may  be  the  same  being  ad- 
j  usted  annually  six  annas  portion  of  the  said  overplus 
money  Srec  Krishnomiuiglc  B/jsack  and  his  children 
and  six  annas  share  Srcc   Manikchund  Bi/sack  and  his 
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^iJJ!L-  children  and  two  annas  share  Sree  Shamchund  Bgsack 
Soxatun  and  his  children  and  two  annas  share  Srce  Juggcr- 
v 4  J  «aa^  Bgsack  and  his  children  shall  be  entitled  to 
SkEKMrriY  receive  having  the  same  apportioned.  AVith  the 
d*ek  Dos-rKi;  exception  of  these;  none  of  my  children  shall  have 
(upon  any  plea)  the  power  of  claimiugany  increased 
share.  Should  they  ever  do  so  they  shall  be  inadmis- 
sible. In  consideration  of  the  increase  of  the  capital 
fortune  which  has  been  effected  by  the  labors  of 
Knshitomungk  anil  Manikchund  somewhat  increased 
shares  mive  been  given  to  them.  None  shall  have 
any  power  of  raising  any  objection  thereto.  And 
after  the  demise  of  my  sons  their  respective  male 
issues  down  to  sons  and  sons'  sons  &c.  heirs  in 
succession,  shall  be  entitled  to  the  shares  of  the 
aforesaid  amount  of  the  surplus  profits  belonging  to 
their  respective  fathers.  And  whatever  portion  of 
the  father's  share  shall  (according  to  the  SJiastra  or 
Hindoo  law)  be  lawfully  due  to  whomsoever  of  the 
heirs  he  shall  receive  such  portion  of  the  profits. 
Should  (owing  to  the  non-existence  of  heirs  in  the 
lineage  of  male  issue)  a  daughter  or  daughter's  son 
be  empowered  to  receive  any  share  then  such  person 
shall  receive  a  stipend  which  may  be  merely  enough 
for  food  clothes  and  shall  have  no  power  of  claim- 
ing the  share  of  the  profits.  Sixth. — To  whomsoever 
whatever  strcedhan  has  been  given  and  to  whomsoever 
whatever  may  in  future  be  given  that  woman  is  the 
rightful  owner  of  the  same  none  else  have  any  power 
of  laying  the  hands  of  an  heir  thereupon.  With  the 
exception  thereof  all  other  whatever  personal  proper- 
tics  of  gold  and  silver  &c.  there  are,  all  the  children 
shall  have  the   power  of  using  them  with  discretion 
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and  as  occasion  may  require  and  when  should  they  be        1859- 
compelled    to    be    separate    then    they    shall  receive     Soxatl-n 
them  according   to   the  above-mentioned  proportions.  tfv 

Seventh. — }n  the  event  of  anv  property  out  of  the  Sbbemott* 
whole  of  my  properties  above  enumerated  (by  be-  dkk  uous, 
coming  old  or  damaged  have  the  appearance  of  being 
injured  or  otherwise  owing  to  any  irresistible  cause) 
be  likely  to  become  deteriorated  then  the  clauses 
above  specified  shall  not  be  a  bar  against  miking  a 
sale  or  exchange  of  such  property." 

Probate  was  granted  to  this  Will  by  the  Supreme 
Court  at  Calcutta. 

The  Testator  left  four  sons  ;  Krishnomungle  Bysack} 
Maniekchmid  Bysack,  Shamchuqd  Bysack  and  Juggur- 
nauth  Bysack,  and  one  widow,  him  surviving,  and  con- 
stituted a  joint  and  undivided  Hindoo  family. 

Krishnomungle  Bysack  died  intestate  in  June,  18-30, 
leaving  three  sous,  the  Appellant,  Sonatun  Bysack, 
Hurrymohun  Bysack  and  Kistodoss  Bysack,  and  a 
widow. 

In  the  year  1849,  Hurrymohun  Bysack,  one  of  the 
grandsons  of  the  Testator,  married  the  Respondent, 
and  afterwards  died,  intestate  aud  childless,  leaving 
the  Respondent    his  widow  and  heir  him  surviving. 

The  Respondent,  then  an  infant,  by  her  next  friend, 
filed  a  Bill  in  the  Supreme  Court  at  Calcutta,  against 
Manickchund  Bysack,  Shamchund  Bysack,  Juggurnauth 
Bysack,  the  Appellant,  and  Kistodoss  Bysack.  The 
Bill  set  forth  the  principal  facts  above  stated,  and 
charged  that  the  Respondent,  as  the  widow  and 
legal  representative  of  Hurrymohun  Bysack,  deceased, 
was  entitled  to  an  interest  for  life  in  his  estate,  and 
that  such  interest  extended  to  a  third  of   six   anuas  of 
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1859.  the  estate  of  the  Testator  under  the  Will,  and  to  a 
Sokatun  third  of  the  estate  of  Krishnomungle  Bysack,  that 
Bysack  might  have  accrued  since  the  death  of  the  Testator; 
Skeemutty  and  the  Bill  charged  that  the  limitation  and  restric- 
dree  dosbeb.  tion  in  the  Will  as  to  none  but  males  inheriting  was 
too  remote,  and,  therefore,  void,  and  that  her  father- 
in-law,  Krishiomungle  Bysack,  was  upon  a  true  con- 
struction of  the  Will  entitled  to  an  absolute  six  annas 
share  in  the  estate  of  Uamdoss  Bysack,  and  that 
Krishnomungle  Bysack  and  his  son  were  in  like 
manner  entitled  to  a  six  annas  share  of  the  ac- 
cumulations thereof  since  the  death  of  Ramdoss 
Bysack.  That,  even  if  the  Court  should  be  of 
opinion  that  the  estate  to  which  the  Plaintiff's  hus- 
band was  entitled  became  divested,  by  his  dying 
without  male  issue,  still  the  limitations  in  the  Will  of 
Uamdoss  Bysack  could  not  in  any  way  control  or  alter 
any  of  the  accumulations  made  since  his  death ;  that 
under  no  circumstances  whatsoever  could  a  Will 
operate  so  as  to  deprive  a  Hindoo  widow  of  such  a 
maintenance  out  of  the  estate  of  her  husband  as 
would  be  suitable  to  his  means ;  and  the  Plaintiff 
submitted,  that  although  the  Company's  Courts,  as 
well  as  the  Supreme  Court,  had  declared  the  power 
of  Hindoos  to  make  Wills,  yet  that  such  Wills  must 
not  be  in  derogation  of  any  rights  of  parties  entitled 
to  maintenance  or  otherwise  under  the  Hindoo  law. 
And  the  Bill  further  charged  that  the  descendants  of 
Ramdoss  Bysack  were  a  Hindoo  family,  joint  in  estate, 
food  and  worship,  and  that  no  partition  had  ever 
been  made  of  the  same ;  and  that  the  disposal  of  the 
Testator's  moveable  and  immoveable  property  to  the 
idol,    Sree  Joot  Esshore    Muddenmohun   Thakoor,    was 
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void ;  and  that  the  restriction  upon  alienation  con-        !859 
tained  also  in  the  second  clause  was  void,  as  tending    Sonat-: 
to  create  a  perpetuity;  and,  lastly,  that  having  regard     BY8iCi': 
to  the  whole  of  the  "Will,  the  trust,  if  any,  in  favour  Sree^l 
of  the  idol  could  only  be  construed  as  a  trust  to  the  dreeDos^ 
extent  of  what  is  sufficient  to  keep  up  the  worship  of 
the  idol  in  a  proper  and  becoming  manner,  having 
regard  to  the   position  of  the  Testator's  family  ;  and 
the  Bill  prayed,  first,  that  the  Will  of  Ramdoss  Bysack 
might  be  carried  out  under  the  Order  and  direction  of 
the  Court,  and  that  the  rights  of  the  Plaintiff  and  De- 
fendants,   the  parties  interested  therein,   also   of  the 
idol,  might  be  ascertained  and  declared ;  secondly,  that 
an  account  might  be  taken  of  the  estate  of  Ramdoss 
Bysack,    at    the    time    of  his   death ;    thirdly,    that 
an  account    also  might    be  taken  of  the    estate    of 
Krislmomungle  Bysack  ;  fourthly,  that  as  far  as  the 
plaintiff  was  concerned,  a  partition  might  take  place, 
and  that  she  might  be  decreed  to  be  entitled  to  hold 
her  share,  whatever   that  may  be,  in  severalty  for  her 
life ;  fifthly,  that  if  the   Court  should  be   of  opinion 
that  the  husband  of  the  Plaintiff  was  not  entitled  to 
any  interest  either  in   the  estate  of  Ramdoss  Bysack, 
or  of  the  accumulation  i-rince  his  death,  then  that  she 
might  be  declared  entitled  to  a  suitable  maintenance 
out  or  the  estate  of  Ramdoss  Bysack  and  the  accumu- 
lations thereof.     And  lastly,  for  an  account  of  what 
amount  of  property  was  requisite  to  be  set  aside  and 
appropriated  for  the  due  performance  of  the  worship 
of  the  idol. 

The  Defendant,  Manickchuud  Bysack,  and  the  Appel- 
lant, filed  a  joint  answer  to  the  Bill.  The  answer  stated, 
that  some  accumulations  were  made  of  the  income  of 
the  property  left  by  the  Testator,  first  by  his  two  eldest 

VOL.  viii.  j 
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1859.        sous,  and  subsequently  to  the  death  of  Krishnomungle 

Sonatdk     by  Manickclmad  alone ;  and  that  such  accumulations, 

T"^  "        up  to   the   death  of   Hurrymohun,    in  the   year   1258, 

Sreemi-ity  b<  e     from  the   death   of  the   Testator,    amounted  to  a 

0  UGGTXTSOON-  ;  ' 

deeeDossee  nett  sum  of  Es.  21,512.  2,  and  that  further  accumula- 
tions had  been  made  since  the  death  of  Hurrymohun 
up  to  the  end  of  the  year  1261,  b.  e.,  amounting  to 
the  nett  sum  of  Es.  54,4  01.  3.  6,  and  that  the  accu- 
mulations made  up  to  the  year  1259,  b.e.,  estimated 
at  Es.  47,792.  2.  G,  had  been  divided  among  the 
whole  of  the  Defendants,  the  Eespondent  having  re- 
sided with  them  up  to  the  last-mentioned  date,  and 
accordingly  received  her  maintenance  from  them  ; 
and  that  the  remainder  of  such  accumulations  had 
been  received,  and  were  then  in  the  possession  of  the 
Defendant,  Manickchund,  as  manager  and  executor 
under  the  Will ;  and  that  the  descendants  of  the  Tesia- 
tor  had  always  been  and  still  were  a  Hindoo  family, 
joint  in  estate,  food,  and  worship,  excepting  as  to  the 
Defendants,  Shamchund BysackandJuggemauth  By-sack, 
who  had  become  separate  in  food  only  from  the  other 
members  of  the  joint  family,  and  that  no  partition 
had  ever  been  made  among  the  descendants  of  the 
Testator  of  the  joint  estate,  except  so  far  as  such 
accumulations  up  to  the  end  of  the  Bengalee  year 
1259,  which  had  been  divided  among  them  as 
aforesaid,  could  be  called  a  partition  ;  and  the  answer 
submitted  to  the  Court  the  points  of  law  raised  and 
charged  by  the  Bill  in  regard  to  the  rights  of  the 
Eespondent,  as  widow  and  heir-at-law  of  Hurry- 
mohun By  sack,  in  respect  to  the  joint  estate  of  the 
Testator,  and  the  accumulations  aforesaid :  and  it 
was  by  the  answer  contended,  that  she  was  only  cl  titled 
to  maintenance,  which  the  Eespondent  had  received 
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from  the  Defendants,  as  long  as  she  had  remained  in       1859- 
their  house  ;   and  that  they  had  all  along  been  ready     Sonatcn 
and  willing  and  had  offered  to  maintain  the  Respon-        YS£°K 
dent,     The  answer  of  the  Defendant,  Shamckund  Bv-  Sreehutty 

.       ...  "       JUGGUTSOON- 

sack,  was  similar  m  its  statements  to  the  above  answer.  dbeeDossee 
The  other  two  Defendants,   Jitggurnauth  Bysack  and 
Kistodoss  Bysack,  infants,  by  their  guardian,  filed  the 
usual  infants'  answer. 

An  Order  was  made  by  the  Supreme  Court  on  the 
28th  of  July,  1857,  with  the  consent  of  the  Defen- 
dants, that  the  Plaintiff  should  be  allowed  Rs.  lOO^r 
mensem  for  her  maintenance. 

The  cause  was  heard  on  the  4th  of  August,  1857,  and 
the  Court  by  a  decretal  Order  of  that  date  declared 
and  decreed,  that  the  "Respondent,  as  the  widow  and 
heiress  of  Hwrrymohun  Bysack,  was  entitled  to  a 
share  in  the  estate  formerly  belonging  to  the  Testator, 
but  the  Court  reserved  the  question  as  to  what 
should  be  the  amount  of  such  share  until  the  Master 
had  made  his  report  upon  the  inquiries  therein  di- 
rected ;  and  the  decretal  Order  then  directed  accounts 
to  be  taken  of  the  moveable  and  immoveable  estate  of 
the  Testator,  and  of  the  rents  and  profits  of  the  immove- 
able estate,  and  of  the  accumulations  of  the  move- 
able and  immoveable  estate ;  and  the  decretal  Order 
directed  the  Master  to  inquire  and  report  what  parts 
of  the  estate  were  outstanding  and  undisposed  of,  and 
whether  any  division  of  the  accumulations,  or  of  the 
surplus  income  of  the  estate,  had  taken  place ;  and  be- 
tween whom  and  in  what  shares  and  proportions,  and 
what  portion  of  the  income  of  the  Testator's  estate 
had  been  applied  in  or  towards  the  support  of  the 
family  idol,  or  for  the  performance  of  the  religious 
and  other  ceremonies  connected  with  the  worship  oi 
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1859.  such  idol ;  and  what  provision  should  be  made,  and 
Sonatun  what  part  of  the  estate  should  be  set  apart  for  the  fu- 
Bysack      £ure  maintenance  of  such  family  worship.     All  further 

Seeemutty  directions  and  the  costs  of  the  suit  were  reserved  until 

dreeDossee  after  the  Master  had  made  his  report. 

The  judgment  pronounced  by  the  Court,   consisting 
of  the  Chief  Justice,  Sir  James  W.  Colvile,  Sir  Arthur 
Butter,  and  Sir  Charles  B.  M.  Jackson,  Puisne  Judges, 
in  making  the  above  decretal  Order  was  as  follows : — 
"  The  question  in  this  cause  is,  how  far  the  rights  of 
the  Plaintiff,  as  the  widow  and  heiress  of  Hitrrymohun 
By  sack,  in  the  ancestral  estate  which  was  left  by  Ram- 
doss  Bysack,  her  husband's  grandfather,  are  affected  or 
varied  by  the  document  which  is  admitted  to  be  the 
last  Will  and  Testament  of   llamdoss  Bysack.     The 
effect  of  the  earlier  dispositive  clauses  is  to  give  nomi- 
nally the  whole  of  the  Testator's  property  to  his  family 
Thakoor,   but  not  by  way  of  a  religious  endowment, 
properly   so   called.     On  the  contrary,   the  Testator's 
plain  intention  is,  that,  subject   to  a  proper  provision 
for  the  performance  of  the   ceremonies  in  favour  of 
this  idol,  the  amount  of  which  seems  to  be  left  to  the 
discretion  of  the  managing  member,  his  family  should, 
as  a  joint  Hindoo  family,  continue  to  enjoy  his  pro- 
perty,  not  only   drawing  the  income  from  land  and 
other  fixed  investments,   but  continuing  to  carry    on 
his  banking  business,  or  embarking  his  capital  in  other 
mercantile  speculations.      It  is,  therefore,  almost  con- 
ceded, that  no  effect  can  be  given  to  the  last  sentence 
in  the  second  clause,  which  denies  to  the  sons  and  other 
remoter    descendants   the   power   of    alienation,    and 
seeks  to  withdraw  the  property  from  liability  to  their 
debts,  even  though  incurred  in  carrying  on  the  trade 
authorized,   if  not  enjoined,   by  the  Testator.     Such 
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provisions  are  obviously  inconsistent  with  the  nature        1S59- 

of  the  interest  in  the  property  given,  and  with  the  use  Sonatun 

to    be   made    of   it.     It   would   be    strange  if  under  Bys^ck 

colour  of  a  bequest  in  favour  of  an  idol,   a  man  could  Sbebmuttt 
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not  only  enjoy  property,  but  trade  with  it,  without  dheeDossee 
subjecting  his  beneficial  interest  in  it  to  the  just  de- 
mands of  his  creditors.  The  utmost  effect  that  can 
be  given  to  such  a  disposition,  is  to  treat  the  religious 
trust  as  over-riding  the  beneficial  interest  of  the  party 
in  possession,  and  constituting  a  prior  charge  upon  the 
property.  Such  was  the  view  taken  of  a  similar  dis- 
position by  the  late  Chief  Justice  in  his  judgment  in 
Doe  dem.  Sibchunder  Doss  v.  Sibhissen  Banner jee  (1 
Boulnois,  p.  72).  In  the  fifth  clause  of  the  Will, 
the  Testator  provides  for  a  different  state  of  things, 
namely,  that  in  which  '  no  agreement  and  unanimity  at 
all  exist  among  my  heirs.'  «  We  are  inclined  to  think 
that  he  meant  the  provisions  in  restraint  of  alienation 
to  over-ride  this  clause,  but  contemplated  a  state  of 
things  in  which  his  heirs  would  be  unable  to  agree 
in  the  application  of  the  surplus  income,  and  would 
cease  to  enjoy  it  as  an  undivided  Hindoo  family.  To 
meet  that  state  of  things,  he  provides  that  his  two 
eldest  sons  by  whose  personal  exertions  the  fortune 
had,  in  part,  been  made,  and  their  respective  children, 
shall  each  have  a  six  annas  share ;  whilst  the  two 
younger  sons  and  their  respective  descendants  shall 
each  take  only  a  two  annas  share.  And  this  provision 
is  followed  by  the  clause  upon  which  the  present  con- 
tention arises ;  the  effect  of  which  seems  to  us  to  be, 
that  the  shares  so  given  are  to  pass  not  in  the  course 
of  legal  succession,  but  perpetually  in  the  male  line, 
daughters  and  daugMer'^  -ons  being  excluded  and 
declared  entitled   to   maintenance  onlv.    It   sterna  to 
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1859.        be  agreed  that  this  disposition,  if  effectual  in  law,  'would 
by   implication,   though    it    does    not    so    expressly, 
exclude  the  Plaintiff  who  claims  as  widow  and  heiress 
Seeemutty   0f  a  childless  grandson.     If  the  question  were   un- 

JCGGUTSOON-  . 

deeeDossee  touched  by  authority,  we  should  be  of  opinion  that 
the  testamentary  power,  engrafted  upon  the  general 
Hindoo  law  by  the  custom  of  Bengal,  which  has  been 
recognised  and  established  by  repeated  decisions, 
must  be  taken  to  exist,  subject  to  those  restraints 
which  the  general  policy  of  the  law  imposes  on  the 
exercise  of  testamentary  power  in  general ;  and  in 
particular  that  it  cannot  enable  a  Hindoo  Testator  to 
alter  perpetually  the  legal  course  of  succession  to  his 
property  by  making  it  pass  for  all  time  to  those  who, 
taking  not  as  a  legal  but  as  substituted  heirs,  would, 
according  to  our  phrase,  take  not  by  descent  but  by 
purchase.  But,  in  truth  we  are  bound  to  hold  this, 
unless  we  are  prepared  to  overrule  the  decision  of  the 
Court  when  presided  over  by  the  late  Chief  Justice  in 
Liickunchiinder  Seal  v.  Kooramoncy  Dossee  (1  Boul- 
nois).  In  that  case,  the  Court,  in  the  first  instance, 
dismissed  the  Bill  of  the  Plaintiffs,  who  claimed  by 
virtue  of  a  disposition  very  similar  in  its  terms  to  the 
present ;  and  ultimately  and  on  a  re-hearing,  upheld 
the  disposition  only  in  respect  of  the  property  which 
was  to  be  governed  by  the  law  of  the  Testator's 
domicile  ;  it  having  been  proved  that  he  died  domi- 
ciled at  Chinsurah  whilst  Chinsarah  was  still  a  Dutch 
Factory,  and  that  the  Roman-Dutch  law  which  had 
been  introduced  into  the  settlement  recognised  the 
validity  of  such  a  disposition.  It  is,  however,  con- 
tended, that  we  can  mould  the  clause  so  ^^  to  give 
effect  to  the  Testator's  intentions  within  the  limits  in 
which,   without  trenching  on    the    rule  against  per- 


OS    APPEAL    FROM    THIS    EAST    INDIES.  79 

petuities,    he    might  alter    the   course   of  succession  ;        1859- 
and  that  we  ought  to  do  so  by  construing  the  clause     Sonatux 
as  one  giving  estates  for  life  only  to  his  son,  Krishna-  v  ' 

tnunguL  and  after  him  to  his  three   sons,  of  whom  all,  Sreemutty 
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mcluclmg  the  Plaintiffs  husband,  are  admitted  to  dreeDossee 
have  been  born  in  the  lifetime  of  the  Testator.  But 
this  would  be  a  very  arbitrary  proceeding,  and  tanta- 
mount to  making  a  new  Will  for  the  Testator.  Nor 
do  we  see  how  it  could  be  done  according  to  the  doc- 
trine of  Cy-pres,  or  any  of  the  other  English  rules  of 
construction  which  are  so  much  discussed  in  the  case 
of  Mony penny  v.  Dcring,  supposing  that  authority  to  be 
applicable  to  the  construction  of  a  Hindoo  Will.  There 
is  nothing  here  which  in  terms  cuts  down  the  interest 
to  be  taken  by  the  grandsons  to  a  life-estate  ;  and 
the  observations  of  Lord  St.*  Leonards  in  the  report  of 
Monypemiy  v.  Dering  (2  DeGL  Mac*  &  Gor.  176),  upon 
the  third  point  submitted  to  him  are  very  applicable  to 
the  argument  addressed  to  us.  Again,  it  is  to  be  ob- 
served, that  the  gift  to  grandsons  is  a  gift  not  to  the 
son's,  Krishnomongul ',-,  nomination,  but  to  a  class  of 
which  many  members  might  have  been  born  after  the 
Testator's  death  ;  and  to  such  a  gift,  if  we  are  to  de- 
cide this  case  by  English  rules  of  construction,  the 
principle  established  by  Leake  v.  Robinson  (2  Mer.  363), 
would  apply.  We  could  not  split  into  portions  the 
bequest  to  the  class,  and  say  that  those  members  of 
it  who  were  born  in  the  Testator's  lifetime  should 
take  for  life  only,  and  that  other  members  of  the 
same  class  should  take  a  different  estate.  We  are, 
however,  always  exceedingly  unwilling  to  apply  the 
technical  rules  of  construction  derived  from  the 
English  law  to  a  Hindoo  Will.  We  would  embarrass 
ourselves   neither   with   those    invoked   for  the   De- 
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1859.  fendants  and  supposed  to  be    supported  by  the  case  of 

Sonatun  Monypenuy  v.  Dering  ;  nor  with  the  rule  in  Shelley'' s 

Ya£CK  case  which  was  called  in  aid  by  the  learned  Counsel 

Sbeemuttx  for  the  Plaintiff.     We  would  endeavour  to  collect  the 
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deeeDossee  Testator  s    intention  from   the   terms    used  by  him  ; 
and  then  consider,   whether  it  is   within   the  testa- 
mentary power,  limited,  as  we  think  that  must  be  by 
the    general  policy  of  the   law.     We   cannot  see  that 
the  Testator  has  made   any   distinction  between  his 
grandsons,   his    great-grandsons,    or  the  remoter  de- 
scendants   comprised    in    the  terms,  •'  et  cetera  heirs.' 
All  are  to  inherit  their  ancestor's  share  according  to 
the    Shatters,   or  Hindoo  law,   modified  only  by  the 
exclusion    of   the   females    or  the    descendants  of  fe- 
males.    Therefore,  the  object  which  he  has  in  view  is 
to  create  for  his  own   property  as  long  as  he  has  any 
descendants  in  the   strict  male  line,  a  new  course  of 
descent.     That  object  is,  we  think,   beyond  the  scope 
of  the  testamentary  power  recognized  by   law,  and 
must,  therefore,  fail.     The  only  other  admissible  con- 
struction would    be    one    which    would    confine  the 
operation    of   the    provision  in  question  to  the  demise 
of  the  sons  (the  first  takers).     But   on    that,  as  upon 
the   former    construction    of  the  Will,     Harrymohun 
would   take    an    interest  in   his   grandfather's  estate 
which  is  descendable  to  the  Plaintiff  as  his  widow  and 
heiress.     The    remaining    question    is,    what  is    the 
amount   of   her   share  ?     On  her  part   it  is  contended 
that  she  is  entitled  to  one-third    of  six-tenths.     On 
the  other  side  it  is  contended  that   if  the  disposition 
contained  in  the  fifth  clause  fails  in  part,  it  must  fail 
altogether,    and  that   she  can  claim  only  one-third  of 
one-fourth.     It  appears  to  us  that  the  disposition  in 
favour  of  the   two  elder  sons   may  well  take  effect, 
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although   the    attempt   to   make   the  shares  descend  1859. 

otherwise    than    according    to    the    course    of  legal  Sosatd-;* 

descent   has  failed.     The  inequality    of    the  shares  is  Yt.A°K 

altogether  independent   of  the  manner  in  which  they  Sreemutty 
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are  limited  to  descend.  The  intention  wnicn  die-  dreeDossee 
tated  the  one  disposition  is  wholly  distinct  from  the 
intention  which  dictated  the  other.  We  have  had 
more  doubt  whether  this  division  was  to  take  effect, 
except  in  the  case  in  which  no  agreement  and  unani- 
mity should  exist  among  his  heirs  ;  and,  therefore, 
whether,  if  it  appeared  that  his  sons  and  grandsons 
had  continued  in  all  respects  a  joint  and  undivided 
Hindoo  family,  the  widow  of  a  grandson  could  come 
in  and  insist,  under  this  "clause,  upon  having  a  larger 
share  than  that  which  the  law  would  have  given  her 
had  the  Testator  left  his  estate  to  descend  to  his  sons 
in  equal  shares.  It  is,  however,  suggested  in  the 
answer,  though  not  proved,  that  there  has  been  a 
partial  division  of  the  accumulations,  and  that  the 
status  of  the  family  is  not  exactly  that  of  an  un- 
divided Hindoo  family.  We  think  it  desirable  before 
we  finally  decide  to  what  share  the  Plaintiff  is  entitled, 
to  ascertain  by  the  inquiries  which  we  shall  direct, 
what,  if  anything,  has  been  done  under  the  clause  in 
question." 

Some  time  after  this  decree,  Manickchund  Bysack 
died  intestate,  and,  by  an  Order  of  the  Supreme  Court, 
the  suit  was  revived  against  Koonjobeharry  Bysack, 
Goverdhone  Bysack,  Choytundoss  Bysack,  Shadoochum 
Bysack,  and  Gobind  Doss  Bysack,  his  sons  and 
heirs. 

The  present  appeal  was  brought  from  the  decretal 
Order  of  the  Supreme  Court  of  the  4th  of  August, 
1857. 

No  appearance  having  been  put  in  for  the  Re- 
spondent, the  appeal  was  heard  ex  parte. 

VOL   vili  k 
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^1859^  Mr.  R.   Palmer,   Q.  G,   and  Mr.   Leith,   for  the 

Sokatuh  Appellant, 

Bysack 

••  As  the  parties  to  the  suit  are  Hindoos,   the  Court 

JWgotsoon-  below  wasjbound  to  decide  the  questions  of  law  raised 
according  to  the  principles  of  Hindoo  law  and  usage 
in  force  in  Bengal.  By  Statute,  21st  Geo.  III.,  c.  70, 
the  Hindoo  law  is  made  a  part  of  the  law  of  Bengal. 
This  proposition  is  admitted  by  the  Court  in  their 
judgment  in  establishing  the  power  of  a  Hindoo  in 
Bengal  to  make  a  Testamentary  disposition  of  real  and 
personal  estate,  ancestral  or  self-acquired,  a  fact  which 
cannot  now,  whatever  doubt  formerly  existed,  be  ques- 
tioned, as  the  Covurts  in  India  aud  this  Tribunal  have 
recognized  such  a  power.  F.  Macnaghten's  "  Cons,  on 
the  Hindoo  Law,';  pp.  77,  316,  331  and  361.  Strangers 
"Hindoo  Law,1'  vol.  i.  p.  251,  vol.  iL  p.  438  (Edit. 
1830).  W.  H.  Macnaghten's  "  Princ.  of  Hindoo 
Law,''  p.  34.  Juggomohun  Ray  v.  Sreemutty  (a), 
Rewun  Per  sad  v.  Mussumat  Raclha  Beeby  (Z>),  31ullick 
v.  Mvllick  (c),  Baboo  JanoJcey  Doss  v.  Binabun  Doss  (d)T 
Sreemutty  Soorjeemoney  Dossee  v.  Denobundoo  Mul- 
lick  (e).  It  is  true  this  proposition  was  admitted  by 
the  Court  in  their  judgment,  yet  the  Court  in  estab- 
lishing the  "Will  in  fact,  though  perhaps  inadvertently, 
indirectly  applied  to  it  the  peculiar  doctrines  of  the 
English  law  against  perpetuities  ;  doctrines  of  a  tech- 
nical character,  and  not  founded  on  any  principle  of 
general  jurisprudence.  But,  we  insist  such  a  doctrine 
is  unknown  to  the  Hindoo  law,  as  it  is,  reasoning  by 
analogy  to  the  Civil  law  prevailing  in  Holland  or  Scot- 
ia) Clarke's  Rules  and  Orders  of  Sup.  Court  of  Calcutta,  p.  105. 
b'  4  Moore's  Ind.  App.  Cases,  137. 
i  1  Knapp's  P.  C.  Cases,  245. 
d)  3  Moore's  Ind.  App.  Oases,  197. 
(e)  6  Moore's  Ind.  App.   Cases,  326 
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haul.     Ko  rule  of  English  law,  which  is  jus    positivi, 

is  to  be  applied  for   convenience'   sake,  to  restrict  or     Sonatun 

Bysack 

restrain  the  operation  of  the  Hindoo  law.     It  cannot  „. 

•be  urged  that,   because  the  English  law  in  Bengal  is  j  *GG™oJ. 

ad  ministered   to  British-born  subjects,    there  is  any  dreeDossee 

reason  to  apply  its  technical  rules  to  Hindoos.     As  the 

Supreme  Court  was  dealing  with  the  Will  of  a  Hindoo, 

the  limitations  contained  in  that  instrument  ought  to 

have  been  considered  by  the  Court  without  reference 

to  the  doctrine  of  the  English  law  against  perpetuities. 

But,  assuming  that  the  Will   is  to  be   construed   with 

reference  to  the  particular   doctrines   of   English  law 

regarding  perpetuities   in  a  limitation   under  a  Will, 

the  devise,   we  submit,   is  not  too   remote,   and  the 

Court  ought  to  have   construed   the   Will  as   giving 

estates   for  life  to  Krishnomungh    By-sack,  and  after 

him  to  his  other  three  sons,   who  were  all,  including 

the   Eespondent's    husband,    born    in    the   Testator's 

lifetime.   .  Now,  if  the    sons    took    only  a  life  estate, 

how  could  the  Respondent's  husband  take  more  than 

a  life  estate  ?     The  true   question  really  is,  whether 

it  was  a  good  bequest  to   the  idol     The  Testator's 

moveable    and    immoveable   estates  are  by   the   Will 

settled  on  the  family  idol  by  way  of  religious  trust. 

An  endowment  for  religious  objects  is  valid  by  the 

Hindoo  law,   and  will  be  carried  into  effect   by  the 

Courts  in  India.     Elder  widow  of  Raja    Chutter  Seia 

x.- The  younger  widow  of  Raja  Chutter  Sein  (a),  Radha 

Bullubh  Chund  v.  Juggut  Chunder   Choivdree  (b),  Bho- 

wanee  Pur  shad  Choivdree   v.   Ranee  Jiigudrumuha  {c\ 

Ram  Sunder  Ray  v.  Heirs  of  Raja  Udivant  Singh  (d\ 

(a)  1  Ben.  Sud.  Pew.  Rep.  180. 
(*)  4  Ben.  Sud.  Dew.  Eep.  151. 

(c)  4  Ben.  Sud.  Dew.  Eep.  343. 

(d)  5  Ben.  Sud.  Dew.  Eep,  210. 
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1859.  Mullick  v.  Muttick  (a),  Sibchunder  Mullick  v.  Sreemutty 
SoNAiuy  Treeporah  Socndry  Dossee  [b))  Mohunt  Gopal  Dass  v. 
Bysack  Mohunt  Kerssaram  Dass  (c).  If  the  question  is  to 
Sreeitctty  be  decided  by  English  law,  it  would  be  hardly  pos- 
dree  Dosses  sible,  reading  the  fifth  clause  in  connection  with  the 
other  clauses  in  the  Will,  to  doubt,  that  the  Testator 
gave  estates  for  life  inter  se  to  his  sons  with  cross 
remainders  to  the  survivors,  if  any  one  died  without 
male  issue ;  therefore,  on  the  death  of  the  Respon- 
dent's husband  his  share  would  go  to  his  surviving 
brothers  to  the  exclusion  of  the  Respondent  as  his 
heir.  The  Respondent,  as  widow  of  Ilurrymohwi, 
one  of  the  Testator's  grandchildren,  is  not  entitled 
under  the  Will  to  any  share  of  the  estate  of  the 
Testator,  either  in  the  corpus  as  it  stood  at  the 
time  of  her  husband's  decease,  or  to  any  part  of  the 
accumulations  or  surplus  income  thereof;  and  the 
declaration  of.  the  Court  to  that  effect  was  erroneous, 
as  she  was  only  entitled  to  maintenance.  Sreemutty 
Soorjeemoney  Dosse  v.  Denobundoo  Mullick  (d)  is  dis- 
tinguishable from  the  present  case.  There  the  widow 
was  held  entitled  to  the  profits  of  an  estate  which 
had  accumulated  during  the  life  of  her  husband  ;  but 
in  that  case  there  was  no  direction  in  the  Will  that  the 
family  was  to  remain  joint  in  estate,  and,  therefore, 
nothing  to  imply  that  the  accumulations  should 
become  increment  to  the  corpus.  Here,  on  the 
contrary,  the  surplus  profits  are  to  be  added  to  the 
corpus,  and  the  Testator  provides  that  in  case  of 
disagreement  the  surplus  profits  should  be  divided, 

(a)  1  Knapp's  P.  C.  Cases,  245. 

(b)  1  Fulton,  98. 

(c)  10  Ben.  Sud.  Dew.  Eep.  250. 

(d)  6  Moore's  Ind.  App.  Cases,  526, 
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which    state    of   things    did    not  exist  in   that    case.        1859. 
Lastly,  we  contend  that  directions  as  to  taking  the     Sovatun 
accounts  were  improper.  ys^ck 

SXtJEEXf  TITTY 

Their  Lordships'  judgment  was  delivered,  as  follows,  Joggutsoos- 

The  Lord  Justice  Turner. 

The  question  in  this  case  ultimately  resolves  itself, 
as  their  Lordships  think,  into  a  question  of  the  con- 
struction to  be  put  upon  a  Hindoo  Will ;  and  it  may 
not  be  improper  to  observe  that,  with  reference  to 
the  testamentary  power  of  disposition  by  Hindoos, 
that  the  extent  of  this  power  must  be  regulated  by 
the  Hindoo  law. 

The  first  point  which  arises  on  the  construction  of 
this  "Will,  is,  whether,  according  to  the  true  intent  of 
the  Will,  the  idol  for  whom  the  property  is  granted 
was  intended  to  take  absolutely. 

Now,  a  reference  to  the  second,  third,  and  fifth 
clauses  of  the  Will  lead  us  to  the  conclusion,  that  al- 
though the  Will  purports  to  begin  with  an  absolute 
gift  in  favour  of  the  idol,  it  is  plain  that  the  Testator 
contemplated  that  there  was  to  be  some  distribution 
of  the  property  according  as  events  might  turn  out ; 
and  that  he  did  not  intend  to  give  this  property  ab- 
solutely to  the  idol  seems  to  their  Lordships  to  be 
clear  from  the  directions  which  are  contained  in  the 
third  clause,  that  after  the  expenses  of  the  idol  are 
paid,  the  surplus  shall  be  accumulated ;  and  still  more 
so  from  the  fifth  clause,  by  which  the  Testator  has 
provided  for  whatever  surplus  should  remain  out  of 
the  interest  of  the  property,  the  expenses  of  the  idol 
being  first  deducted.  It  is  plain,  that  the  Testator, 
looking  at  the  expenses  of  the  idol,   was   not    con- 
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18.39.        templating  an  absolute   and   entire   gift  in  favour  of 

S^nIttin     the  idol. 

Bysack  iphg  rights,   therefore,    of   the  idol   being  thus  dis- 

Sreeyutty  posed  of,  the   question   then   arises,   what   was   to  be- 
iKEEDossLE  come  of  the  property,  subject  to  the  payments  which 
were  to  be  made   for  the   expenses  of  the  idol.     And 
here  we  have  two  divisions  of  the  Will.     The  Testator 
evidently  contemplated  two  events ;  one,  in  which  the 
famil}T  was  to  continue   joint  and  undivided,  and  the 
other,  in  the  event  of  the  family  becoming  divided.  2\"ow, 
with  reference  to  the  second  branch  of  this  Will,  the 
event  of  the  family  becoming  divided,  that  state  of 
circumstances  does  not  appear  to  have  arisen.     There 
has  been  no  division  at  all   of  this  family,  unless  the 
division  of  the  income   during  the  few  years  which 
followed  upon  the  death  of  the  Testator  up  to  a  short 
period  after  the  death  of  Hurrymohun  By-sack  consti- 
tuted a  division  of  the  family,  and  their  Lordships  are 
very  clearly  of  opinion,  that   the  mere  division  of  in- 
come, for  the   convenience  probably  of  the  different 
members  of  the  family,  did  not  amount  to  the  division 
of  the  family. 

In  considering  the  case,  therefore,  we  may  for  the 
present  (whatever  questions  may  hereafter  arise  upon 
it)  consider  this  family  as  an  undivided  family  ;  and 
the  point  for  determination  is,  what  arc  the  rights  of 
these  parties  in  the  property  ?  Considering  the  family 
as  a  joint  and  undivided  family.  Xow,  in  that  case,  it 
is  plain,  that  the  Testator  contemplated  that  the  pro- 
perty was  to  go  in  the  male  line.  He  says,  that  he  has 
four  "sons,  that  his  property  shall  never  be  divided  and 
partitioned  amongst  them,  and  that  the  sons  and  their 
offspring,  that  is  to  say,  their  "  sons  and  grandsons, 
heirs   in    succession,"   shall  not    have    the  power    of 
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alienating  any  of  the  property  by  deed  or  gift,  nor        1859- 
shall  the   property  be  liable   to  sequestration  for  their     Sonatus 
debts.     The  Testator,  then,  having  intended  that  the      BySACK 

7  7  O  v. 

property  should  pass  from  the  four  sons  to  their  sons   Sreemtttti 
and  to  their  grandsons,  the  event  which  hai  happened  dreeDospeb 
is  this,    one  of  the   sons  died   leaving  three  sons,  who 
accordingly   came  into    his   share,   and  one    of  those 
three  sons  afterwards  died  leaving  no  male  issue. 

Now,  what  is  the  consequence  of  that  ?  There 
are  directions  in  the  Will  that  the  property  is  to  go 
in  the  male  line  to  the  sons  and  their  descendants, 
but  one  of  them  dies  leaving  no  issue  in  the  male 
line,  and  the  "Will  is  silent  as  to  what  the  disposition 
of  the  property  is  to  be  in  that  event.  It  is  a  share 
of  the  property  of  the  joint  family,  descendable, 
therefore,  to  the  heir  to  whom  that  property  would 
go  in  the  absence  of  any  provision  made  by  the  Will. 
The  consequence,  therefore,  as  it  appears  to  their 
Lordships,  must  be,  that  upon  the  death  of  Hurry- 
mohun,  this  property  must  have  descended,  and  that 
the  one-third  of  one-fourth  passed  to  Ilurrymohun  s 
heir,  his  widow,  so  far  as  she  is  entitled  to  her  widow's 
estate. 

What  their  Lordships  propose  to  do  is,  to  declare 
that,  according  to  the  true  construction  of  the  Willy 
the  property  granted  to  the  idol  is  effectually  granted 
for  the  benefit  of  the  Testator's  four  sons  and  their 
offspring  in  the  male  line  as  a  joint  family,  subject 
to  the  performance  of  acts,  business,  ceremonies., 
and  festivals,  and  to  the  provisions  for  maintenance 
in  the  Will  contained,  and  that  the  surplus  income7 
after  answering  the  performance  of  such  provisions^ 
is  in  like  manner  well  and  effectually  given  for  the 
benefit    of  the  four  sons  and   their  offspring  in  the 
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1859.  male  iinej  as  a  joint  family.  It  appearing  that 
Krishnomunglc,  one  of  the  sons,  died,  leaving  three 
sons,  and  that  Hurrymohun  died  leaving  no  male  o£E- 
Skeeuuttt  spring,  the  family  continuing  joint  up  to  the  death 
deeeDossee  of  Hurrymohun ;  their  Lordships  also  propose  to  de- 
clare, that  upon  the  death  of  Hurrymohun,  his  share 
of  the  joint  estate,  subject  as  aforesaid,  passed  to 
the  Respondent,  his  widow  and  heir,  and  she  is 
entitled  to  ODe-third  of  one-fourth  as  widow  and  heir. 
Their  Lordships  think  that,  under  the  circumstances 
of  this  case,  it  would  be  better  not  to  direct  the 
accounts  to  be  taken  in  the  mode  in  which  the  Court 
has  done,  but  simply  to  give  liberty  to  apply,  in  order 
that  the  parties  may,  as  they  probably  will  do  if  they 
are  well  advised,  come  to  some  arrangement  upon 
the  subject  of  the  amount.  There  will  be  liberty  to 
apply  as  to  the  amount,  or  otherwise  as  the  parties 
may  be  advised.  And,  it  appearing,  that  there  has 
already  been  an  Order  made  for  the  maintenance  of 
this  lady  of  Es.  100,  a  month,  that  Order  must  be 
continued,  and  she  will  account  for  what  she  has  re- 
ceived under  that  Order  as  against  what  may  be  com- 
ing to  her  upon  the  account  to  be  taken.  The  better 
course  would  be,  to  discharge  the  Order  which  has 
been  made  by  the  Court  below,  and  simply  to  make 
the  declarations  which  I  have  suggested  with  a  limit 
and  a  direction  to  continue  the  maintenance,  and  that 
she  shall  account  for  what  she  may  have  received 
under  it. 

Their  Lordships  think  that  the  costs  of  the   appeal 
may  very  properly  be  given  out  of  the  estate. 

The  following   report   was  made   by  the  Judicial 
Committee,  and  confirmed  by  Her  Majesty's  Order 
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in  Council.     "  Their  Lordships  are  of  opinion  that  it        1859- 

ought  to  be  declared   that,   according  to  the  true  con-  Sojtatun 
struction   of  the   Will   of  the   Testator,   the  whole  of      By**ck 

the  Testator's  moveable  and  immoveable  property  was,  Sreemutty 

"  Jltggutsoox- 

and  is,  well  and  effectually  given  for  the  benefit  of  the  dreeDossee 
Testator's  four  sons  in  his  Will  named,  and  their  off- 
spring in  the  male  line,  as  a  joint  family,  so  long  ns 
the  family  continues  joint,  subject,  however,  to  the 
performance  of  the  acts,  business,  ceremonies  and 
festivals,  and  to  the  provisions  for  maintenance  in  the 
Will  contained,  and  that  the  surplus  income  of  the 
property  after  answering,  such  performance  and  pro- 
vision was  and  is,  in  like  manner,  well  and  effectually 
given  for  the  benefit  of  the  four  sons  and  their  off- 
spring in  the  male  line,  as  a  joint  family,  so  long  as 
the  family  continues  joint.  And,  it  appearing,  that 
Krislinomumjle  Bgsack,  one  of  the  four  sons,  died 
leaving  three  sons,  their  Lordships  report  as  their 
opinion,  that  it  ought  to  be  declared  by  Your  Ma- 
jesty, that  each  of  the  three  sons  became  entitled 
to  a  third  part  of  one-fourth  part  of  the  property, 
and  of  the  accumulation  thereof.  And,  it  appearing, 
that  Hurry  mo  Jinn  Bysae/c,  one  of  the  three  sons  of 
Krishnomungh  By  sack,  died  leaving  no  male  offspring, 
and  that  the  family  continued  joint  up  to  the  time 
of  his  death  and  still  continues  joint-  ;  their  Lord- 
ships do  further  report  as  their  opinion,  that  it  ought 
to  be  declared  by  Your  Majesty,  that  upon  the  death 
of  Harrifmohun  Bysack,  the  third  part  of  the  fourth 
part  of  the  property  and  accumulations  to  which  he 
became  entitled  as  aforesaid  passed  to  the  Respon- 
dent, Sreemutty  Jugguhoondree  Dossee,  as  his  widow 
and  heir,  and  Sreemutty  Juggutsoondree  Dossee  ac- 
cordingly became  and  is  entitled  as  such  widow  and 
vol.  vni.  l 
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I8u9.        heir,  f0  the  third  part  of  the  fourth  part  of  the  pro- 

Sonaton     pert)T   and  accumulations.     And  their  Lordships  are 

YSACK      fm«ther   of    opinion,    that   Srceimrtty    Jugyuisoondree 

[Sree.mutty    Dossee  ought  to  be  at  liberty  to  apply  to  the  Supreme 

dree  Dossee  Court  at    Calcutta  as  to  the  accounts  and   otherwise1 

as  she  may  be  advised ;  and  their  Lordfehips  are  of 

opinion,   that  the  Order  made  in  this   cause  by  the1 

Supreme-  Court  of  Calcutta,  bearing  date  the  28th 

of  July,  1857,  ought  to  be  continued:  until  further 

order.     And  their  Lordships  do  further  report,  that 

in  case  Your  Majesty   should  be  pleased  to  approve 

of  this  report  and  to  Order  accordingly,  such  Order' 

ought  to  be  without  prejudice  to  any  question  as  to- 

the  rights  of  Sreemutty  Juggutsoondree  Dossee  of  and 

when  the  joint  family  shall  be  separated,'' 
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RAJMOiirx  Gossain  a^nd  j\gmohcx   1   4       „    , 
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<XOURMOHUN    GOSSAIN 


Respondent '. 


On  appeal  from  the  Sadder  Dewanny  Adaivlut, 
Calcutta. 


jLHE  facts  of  this  case, -and  the  arguments,  sufficiently 
•appear  in  the  judgment. 

The  appeal  was  argued  by 

Sir  Hugh  Cairns,  Q.  C,  and  Mr.   Memda,  for  the 

Appellants ;  and 

Mr.   R.   Palmer,   Q.   C,   and  Mr.   Leith  for  the 

Respondent. 

'Their  Lordships'  judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce. 
The  parties  to  this  litigation  are  three  brothers, 

*  Present  :  Members    of   the  Judicial    Committee, — Tke    Bight 

Jinn.  Lord  Chelmsford,  the  Right  Hon.  The  Lord  Justice  Knight 

Bruce,  the  Eight  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  The    which  the 
T      ,  T  rp  word"ances» 

jLord  Justice  Turner.  traT'wasem- 

■Asscssor, — The  Right  Hon.  Sir  James  "W.  Colvile.  ployed  was 

not  confined 
to  such  property  as  the  father  had  derived  from  his  ancestors,  but  included 
"paternal"  property,  or  such  as  had  been  acquired  by  the  father  by 
whatever  title,  and  was  possessed  by  him  at  the  time  of  his  disease. 

A  decree  of  an     (>pellate  Court  in  India,  obtained  after  a  compromise, 
held,  in  the  oirci     stances,  fraudulent,  and  set  aside  with  costs. 


2nd  &   3rd 
Doc.  1859. 

In  a,Ruffana+ 

molu  01'  deed 
of  compro- 
mise of  a  suit 
between  three 
soils,  members 
of  a  Hindoo 
family,  re- 
specting the 
distribution  of 
their  father's 
estate,  it  was 
stipulated, 
that  all  "an- 
cestral" pro- 
perty should 
be  equally 
divided  into 
four  shares. 
Held,  that 
the  sense  in 
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1859.         t]lC  .surviving  sons  of  a  Hindoo   named    Raghub   Ram 

Eajmohun     Gossain   of  Serampore,   who  appears  to  have   been  a 

osJAIM       person  of  considerable  wealth.     The  Appellants  here 

Gou&mohon  are  the  two  younger  of  those  three  sons,  the  Kespon- 
Gossain.  i  • 

dent   being    the    eldest.     The    object    of  the  suit   hi 

which  the  appeal  arises  was  to  obtain  possession  of 
two-fourths  of  a  landed  property,  called  Lot  llaril, 
which,  at  the  time  when  Serampore  was  a  Danish 
settlement,  was  out  of  that  jurisdiction,  and  was,  as 
it  still  is.  within  the  jurisdiction  of  the  Calcutta  Courts, 
the  deceased  having  had  considerable  property,  and 
probably  the  bulk  of  his  property,  within  the  jurisdic- 
tion of  the  then  Danish  Court  of  Serampore. 

The  Respondent,  the  eldest  son,  admits  the  title  of 
the  Appellants  to  two-fourths  of  this  estate  which  they 
claim,  subject  only  to  the  important  qualification  that 
he  claims  to  have  a  pecuniary  charge  on  the  property 
to  a  considerable  amount,  in  respect  of  having,  as  he 
says,  paid  the  price  of  it,  the  fact  being  that  the  estate 
Avas  purchased  by  the  father  in  the  name  of  the  eldest 
son  ;  and  the  question  raised  is,  whether  the  money, 
which  Avas  in  fact  paid  to  the  seller,  was  or  Avas  not 
advanced  by  the  eldest  sou  (in  whose  name  the  pur- 
chase Avas  made)  for  the  father. 

He  alleges  that  the  money  was  paid  by  him,  and 
that  he  is  still  a  creditor  of  the  father  for  it  ;  and  the 
alleged  charge  in  respect  of  it,  is,  as  has  been  said,  the 
only  objection  which  he  makes  to  the  claim  of  the 
appellants.  The  Appellants  deny  that  the  money 
Avas  paid  by  the  Respondent,  and  further  insist  that, 
whether  it  was  or  was  not  paid  by  him,  all  questions 
relating  to  that  alleged  payment  were  formerly  the 
subjecl  of  dispute,  and  settled  by  adjudication;  and. 
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therefore,  that  if  anything  was  ever  due  to  him  on  the         in- 
security  of   that  property,  nothing  has  remained  due.    Rajmohon 

This,  the  only  substantial  point  in  dispute,  was  Go:^ux 
decided,  in  the  first  instance,  in  favour  of  the  Appcl-  Goubmohuh 
hints,  by  the  proper  Court  of  original  jurisdiction,  the 
Zillah  Court  of  Iloojhl//  ;  but  on  appeal  to  the  Rudder 
Dewaiiny  Ada  win  t,  that  decision  was  reversed,  and 
judgment  given  in  favour  of  the  Respondent,  which 
has  brought  the  Appellants  here. 

The  circumstances  in  which  the  claim  arose  were 
these.  The  eldest  son,  the  Eespondent  here,  appears 
on  the  death  of  his  father,  which  took  place  some 
time  before  the  year  1S40,  to  have  taken  posses- 
sion of  all  his  property  ;  at  least,  he  was  believed  to 
have  done  so,  and  treated  as  having  done  so.  In  con- 
sequence, litigation  of  various  kinds  arose  in  the 
family,  on  the  part  of  the  present  Appellants,  on  their 
own  behalf,  and  also  on  behalf  of  the  widow  of  a 
brother,  and  probably  of  their  sisters  also,  on  one 
side,  and  the  present  Respondent,  the  eldest  son,  on 
the  other.  Two  of  these  suits  were  brought  in  the 
Danish  jurisdiction  at  Seramp.ore  ;  the  third,  relating 
to  the  immoveable  property  out  of  that  jurisdiction, 
namely,  the  property  now  in  dispute,  Lot  Hunt,  was 
within  the  Calcutta  jurisdiction.  The  result  of  these 
three  litigations  were  three  decrees,  one  in  the  Danish 
Court  at  Serampore,  of  the  Gth  of  November,  1840? 
another  in  the  same  jurisdiction  of  the  14th  of  May, 
1841,  and  the  other  in  the  Zillah  Court  of  Calcutta, 
of  the  31st  of  August,  IS41.  They  were  all  in  favour 
of  the  present  Appellants,  including-  not  only  the  ad- 
judication that  a  large  sum  of  money  was  due  from 
the   eldest   son,   but   also  deciding   for    their    title    to 
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1859.        shares   of   Lot  Harit,  the  estate  within  the   Calcutta 

Ex.tmohcn-    jurisdiction.  * 

rossADj  Que  o^   faese   (j€creeS7  that  of   the   14th  of  May, 

mdhoh   1S41,  relatiug,  it  seems,  to  famify  jewels  and  other 

such  specific  goods,  was  not  capable  of  appeal,  or  was 

not  appealed  from,  and  is  out  of  the  question  ;  but 

the  eldest  son,  the  Respondent  here,   did  appeal  from 

the  decree  of   the    6th   of    November,    1840,   to  the 

proper  Court  in   Denmark,  and  did  appeal  from  the 

decree   of   the    Zlllah  Court   of  the  31st  of  August, 

1841,  to  the  proper  Sadder  Court  at  Calcutta. 

A  family  quarrel  on  so  extensive  a  scale  excited 
general  attention,  and  an  endeavour  was  made  in  a 
friendly  and  kind  manner  by  the  Governor  of  Seram- 
pore  then  under  the  Danish  rule,  or  a  gentleman  of 
considerable  station  there,  to  effect  a  settlement  of 
the  disputes,  and  at  last  it  was  done.  The  settlement 
was  effected  by  an  agreement,  or  Rufanamah,  made  on 
the  4th  of  August,  1842,  in  these  words  : — "  Seram- 
pore,  August  4th,  1842. — The  long-pending  dispute 
between  Baboo  Gourmohim  Gossain  and  his  brothers 
having  occasioned  great  scaudal  and  inconvenience, 
the  Honourable  Mr,  Hansen,  the  Governor  of  Seram- 
pore,  being  exceedingly  anxious  to  terminate  these  dif- 
ferences, called  both  parties  before  him  on  the  above- 
mentioned  date,  and  having  required  them  mutually 
to  explain  their  wishes,  prevailed  upon  them  to  agree 
to  a  settlement  in  the  following  terms  : — 

"  1.  That  all  ancestral  property  should  be  equally 
divided  into  four  shares. 

"  2.  That  the  sum  of  Rs.  15,000,  be  paid  to  the 
elder  brother,  Rajmohun, 

"  3.     That  the  sum  of  Rs.  15,000,   be  paid  to  the 
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third  brother,  Jugmohun,  from  which  is  to  be  deducted        18^. 
the  sum  of  Es.   5,640,   already  paid  him  for  the  pur-    Eajmohuw 
chase  of  a  house.  Gossain 

V. 

"  4.  That  in  reference  to  the  share  of  the  fourth  ^cJXSS" 
brother,  deceased,  which  amounts  to  Es.  15,000,. 
Gourmohun  agrees  to  pay  his  widow  monthly  interest 
at  the  rate  of  five  per  cent,  per  annum,  and  also  to 
give  a  bond  in  the  Serampore  Court  for  the  payment 
of  the  principal  of  Es.  15,000,  if  she  should  adopt 
a  son,  when  that  son  comes  of  age.  Should  she  die 
without  adopting  a  son,  the  sum  of  Es.  15,000  will 
be  divided  according  to  law  into  three  parts  among 
the  three  brothers,  or  their  surviving  families ;  and  as 
security  for  this  bond,  will  pledge  property  in  Seram- 
pore to  the  satisfaction  of  the  Court. 

"  5.  That  the  sum  of  C.  Es.  10,000,  be  paid  to 
the  widow  of  the  late  RagJwb  Ram  Gossain,  to  be  dis- 
posed of  according  to  her  own  wishes,  in  full  of  all 
claim ;  and  in  case  of  her  dying  without  making  any 
disposition  of  it,  Gourmohun  relinquishes  all  claim  to 
it. 

"  6.  That  the  sum  of  C.  Es.  12,500,  be  paid  by 
Gourmohun  Gossain,  on  account  of  the  house  built  by 
him  after  the  death  of  his  father;  and  that  the  house 
together  with  the  piece  of  ground  in  front   of 
house,  do,  after  the  payment  of  this  sum,  remain 
sole   and   entire    property ;   his   brothers   and    their 
family  agreeing  to  quit  it,  including  Hurree  Chooiar's 
ground,   consisting  of  fourteen  cottahs. 

"The  sum  which  Gourmohun  Gossain  thus  engages 
to  pay,  to  settle  all  differences  with  his  family,  stand* 
thus  ; — 


90  CASES    IK    THE     PRIVY    COUNCIL 

Bajmohlw  "  To  Rajmohun   Gossain  ....     15,000 

Gossaiw  "  To  Jugmohun   Gossain.     15,000 

Gouhhohux  "  Less  for  the  house  ac- 

"T  >SSAIN-  cording  to  the  deed  of 

sale        5,640 

9,360 

"  To  the  widow  of  the  late  Raghob 

Ram  Gossain 10,000 

"  To  the  sisters 10,000 

"  For  the  house  in  full     ....     12,000 


Rs.  56,860 
"  Of  this  sum  Gourmohun  Gossain  engages  to  pay 
in  cash  the  sum  of  Rs.  35,000,  within  thirty  days  from 
the  signing  of  this  document,  and  the  remainder  of 
this  sum,  namely,  Rs.  21,860,  at  the  end  of  eighteen 
months  from  this  date,  with  interest  at  the  rate  of  5 
per  cent,  per  annum,  giving  security  for  the  same. 

"  In  witness  thereof  the  parties  have  hereunto 
set  their  hands  this  1th  of  August.,  1842,  Gourmohun 
Gossain,  Rajmohun  Gossain,  Jur/mohun  Gossain. 
Signed  in  our  presence,  P.  Hansen,  John  Marshman, 
Hurchunder  Lahcrce,  Krishno  Comar  Lahcree." 

Before  proceeding  to  mention  the  next  document, 
it  should  be  observed  as  to  the  remarks  which  have 
been  made  upon  the  word  "ancestral,"  contained  in 
the  first  clause  after  the  introductory  part  of  the 
Rufanamah,  that  their  Lordships  are  of  opinion  that 
"  ancestral,"  as  here  used,  is  not  confined  to  such 
property,  if  any,  as  the  father  had  derived  from  his 
father,  or  from  any  ancestor;  but  that  "ancestral" 
is  here  employed  (and  so  the  Respondent  himself, 
upon    more    than    one    occasion,  has    shown    that  he 
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understood  it),   in  the   sense   of   "  paternal,"   that  is,       ^^ 
as    meaning    property    of    the  father,   in  whatsoever   Eajmohln 
manner,  or   by    whatsoever  title,    the   father  had   ac-       J  Vt 
quired  it ;   and,   therefore,  that    "  ancestral   property"  G(q^°^J71T 
means  property  derived  from  the  father  ;  at  least,  im- 
moveable property. 

Some  months  after   this  agreement,  namely,  in  Feb- 
ruary of  the  year    1843,  mortgage   bonds,  as   we  may 
call  them,  were   executed   by  the   Respondent,    to  his 
brothers  respectively  :    one  (in  the  same  form,  mutatis 
mutandis,  us  the  other)  was  thus  : — "Know  all  men 
by  these   presents,  that  according  to   agreement  con- 
cluded on  the  4th  August,  1842,  between  me  and  my 
brother,  Jugmohun   Gossain  and   others,   I  have  been 
bound  to   pay  to   Jugmohun  Gossain,   as  his   share   of 
ready  money   belonging  to   our  late  father's   estate, 
the  sum  of  Rs.    15,000,   besides   one-third  of  a  sum 
of  Rs.  12,500,   that   according   to  the  agreement  was 
to  be   paid  by   me  on  account  of  the  dwelling-house 
in  this   town  ;   and  Jugmohun    Gossain  having   on  the 
15th  January ',   this  year,   from    the   Court  of   Seram- 
pore,  received  this  one-third  of  the  above  sum  of  Rs. 
12,500  on  account  of  the  dwelling-house,  and  in  part 
of   the    above   Rs.    15,000,    the  sum  of  Rs.    8,442, 
partly  by  value  of  a  house,   and  partly    out  of   the 
sum  of  Rs.  35,000,  deposited  by  me  in  Court  on  the 
2nd  of  September,    1842.     I  herewith,   in  conformity 
with  the  agreement,   execute  to  him  the  present   deed 
of  mortgage,   whereby  I   promise  to  pay  to  him  the 
remaining    part    of    the    last-mentioned   sum,    being 
Rs.  6,558,    on  or  before  the  4th  of  February,  1844, 
together  with  interest  at  five  per  cent,  from   the  date 
of  the   agreement,    4th   August,   1842,   and  until  the 
day    of  payment ;    and    to   secure   him  the  payment 

VOL.    VIII.  m 
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1859.        thereof,  I    pledge    and    mortgage  to  him,   as  second 
Eajmohux    mortgage,    the    whole    of  my  landed  property,   with 
Ctossain      'building  and  appurtenances,   situated  within   this  set- 
GouRiioHUN  tlement,  next  after  the  sum   of  Rs.  6,558,  for  which  I 
have  this  day  executed  a  deed,  a  mortgage  to   Raj- 
mohun     Gossaln.      Further,   I   do  herewith,    in    con- 
formity with  the  agreement,   bind  myself  to  allot  to 
him,  Jugmohun    Gossain,    before    the   4th   of  August, 
1843,   his  one-fourth  share   of  our  ancestral    landed 
property,  with  appurtenances  and  buildings,   that  is 
to  say  : — 

"  1st.  All  property  situated  within  the  settlement 
of  Serampore,  which  at  present  stands  registered  in 
the  joint  name  of  mine  and  either  of  my  brothers, 
Bajmohun  Gossain  and  Jugmohun  Gossain,  or  the  late 
Nundomohun  Gossain,  including  the  services  of  the 
family  deity,  Sree  Sree  Badhamddhubfee  Thakoor, 
with  the  exception  of  the  dwelling-house  mentioned 
in  the  agreement,  together  with  the  ground  belonging 
thereto,  as  per  pottah  No.  1,370,  and  also  the  ground 
formerly  belonging  to  Hurry  Chootar,  obtained  by 
the  decree  of  the  Serampore  Court  of  the  28th 
August,  1841, 

"  2nd.  The  ancestral  Taloofc,  called  Hooda  Go- 
paulsingpore,  in  Umursee  in  the  Zittah  of  Midnapore. 

"  3rd.  The  patrimonial  Taiook,  called  Lot  Harit, 
in  the  Zileali  of  Hooghly,  together  with  the  profits 
from  the  4th  of  August,  1842. 

"  4th.  Our  patrimonial  share  of  the  house  called 
Bassabautec,  in  Burabazur,  Calcutta.  (Signed)  Gour- 
mohoun  Gossain.     Serampore,  February  6,  1843."    . 

It  need  not  be  said  that  the  property  named  in 
clause  3,  Lot  Harit,  is  that  of  which  two-fourths  are 
now  in  dispute ;   and  by  the  effect   of  the   agreement, 
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and   these  two  mortgage  bonds,   two  fourths  of  that        1859- 
property,    among    others,    were    allotted    to    the  two    Eajmohun 

GOSSAIN 

younger  sons.  v^ 

It  seems  that   some  time  after  this,  the  Eespondent  Gourmohux 

'  L  GrOSSAIX. 

was  desirous  of  obtaining,  and,  almost  of  course, 
perhaps,  for  that  reason,  the  Appellants  were  desirous 
of  not  giving,  a  release,  and  accordingly,  the  Ee- 
spondent instituted  a  suit  for  the  purpose  of  com- 
pelling them  to  give  it ;  and  he  obtained  a  decree 
against  them  in  the  Court  of  First  instance.  The 
adjudicating  part  of  the  decree  being  in  these 
words  : — "  It  is,  therefore,  directed,  that  when  the 
Plaintiff,  Gourmohua  Gossain,  complies  with  the 
conditions  of  the  llujfanamah,  of  the  4th  of  August, 
of  the  year  1842,  filed  in  the  present  suit,  and  besides 
pays  to  Piuldomonee  Dabee,  Es.  438.  lia.,  the  costs 
of  suit,  Xo.  109,  of  the  year  1838,  and  pays  to 
Oornopoorno  Dabee,  Rajmohun  Gossain,  Jugmohun 
Gossain,  Ruddumbenec  Dabee,  Dimla  Dabee,  Macl- 
hobee  Dabee,  Proshunno  Dabee,  C.  Es.  2,003.  2a.,  the 
costs  of  civil  suit,  Xo.  969,  of  the  year  1838,  then 
he  will  be  exonerated  from  the  claims  of  the  said 
individuals  on  account  of  the  paternal  property  which 
they  have  inherited  as  the  heirs  of  their  father.  Rag- 
hub  Ram  Gossain,  deceased.  Both  the  parties  will 
pay  their  respective  costs  of  the  present  suit." 

The  present  Appellants  appealed  from  that  de- 
cision, and  the  decision  was  affirmed  in  the  year  1849. 
The  judgment  of  the  Court  is  in  these  words  : — 
"  Xo  attempt  has  been  made  to  show  that  the 
settlement  was  partial  or  unfair.  The  mere  fact  of 
compromise  for  a  less  amount  than  was  legally  due, 
cannot  of  itself  impugn  the  settlement  ;  for  it  is  in 
evidence    that  great    difficulty   was    experienced   in 


100  CASES    EN    THE    PRIVY    COUNCIL 

1859-       executing    the    decree,     and    an     appeal    from  it  to 

Eajmohux    Denmark,    attended  with    ruinous  expense,   had   been 

Gossain      preferred  ;  and  it    was   ordered,   that    the    decision  of 

Gotjrmohus  the  Court    of  Serampore  should  be    affirmed,  and  the 

GrOSSAiy.  ....  . 

appeal  dismissed  ;  and  in  consideration  of  the  special 
circumstances  of  this  ease,  each  part)-  pays  his  own 
costs  of  the  suit.'* 

Now,  it  is  with  documents  such  as  these,  altogether 
unimpeached,  before  us,  that  the  Eespondent  con- 
tends that  the  true  meaning  of  what  took  place  in 
the  years  1842  and  1843  was  this  :  that  though  he 
was  to  divide  Lot  Ilarit,  yet  he  was  to  divide  it  with- 
out perjudice  to  his  claim  as  an  alleged  mortgagee,  or 
holder  of  a  lien,  as  Ave  should  call  it,  and  that  all 
that  he  was  to  give  up  was  what  we  should  call  the 
equity  of  redemption,  subject  to  that.  Their  Lord- 
ships, however,  are  of  opinion,  that  the  documents 
themselves,  whether  the  rest  of  the  evidence  be  or 
be  not  considered,  afford  a  plain  and  complete  con- 
tradiction to  that  allegation. 

Their  Lordships  are  of  opinion,  that  such  a  con- 
struction of  the  documents  as  would  leave  the 
Eespondent  in  possession  of  a  pecuniary  charge  upon 
Lot  Ilarit  is  unreasonable  and  inadmissible. 

If,  therefore,  there  were  no  other  difficulty  in  the 
case,  the  title  of  the  Appellants  would  be  plain  and 
clear,  viz.,  to  have  two-fourths  of  Lot  Ilarit,  and  an 
account  of  the  wassilat  in  consequence,  as  originally 
decreed.  But  this  difficulty  has  arisen.  Nowithstand- 
ing  the  arrangements  of  August,  1842,  and  February, 
1843,  the  Eespondent  thought  fit,  but  as  their  Lord- 
ships think  against  all  propriety,  to  prosecute  an 
appeal  against  the  Zillah  decree  of  the  31st  of  August, 
1841,  which   had    given  to  the    Appellant's  shares  of 
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Lot  Harit.     Accordingly,    that  appeal  having    been        1S59- 
brought    up,    and  substantially  unopposed,    the    Re-    Rajmohun 
spondent    obtained    from    the    Sadder   Court,   on  the         °^AIN 
30th  of  March,  1843,  a  decree,  the  ordering  part  of  Gourmohttn 
which  is  these  words  : — 

"  Therefore  it  is  finally  ordered,  that  the  Appel- 
lant's appeal  be  decreed,  and  the  decision  of  the 
Judge  amended ;  and  the  Plaintiffs,  Respondents,  on 
the  condition  that  if  they  deposit  in  the  treasury  of 
the  Court  from  this  date,  within  the  period  of  six 
months,  the  purchase-money  of  a  12  annas  share  of 
Talook  Harit,  then  they  are  to  be  put  in  possession 
of  a  12  annas  share,  without  wassilat,  and  the  whole 
of  the  costs  of  this  Court,  according  to  the  account  of 
Khurcha  Nnvees  (Accountant  of  costs),  with  interest 
thereon,  from  this  date  up  to  the  date  of  realization, 
be  entered  against  Respondents.  And  if  the  Appel- 
lant has  deposited  the  costs  of  the  Zillah  Court,  then 
he  is  to  present  a  petition  for  its  return,  and  the  order 
for  its  payment,  with  interest,  up  to  the  date  of  real- 
ization, according  to  the  general  Order  of  this  Court 
dated  the  3rd  of  June,  1837,  will  be  passed." 

Of  course  the  money  was  not  paid,  and  the  con- 
tention of  the  present  Respondent  is,  that  the  decree 
of  1843,  established  the  title  which  he  alleges,  and 
that  as  the  money  was  not  paid  within  the  period 
prescribed  by  the  decree,  he  is  entitled  to  claim  the 
property  as  his  own  in  a  manner  analogous  to  a  title 
by  foreclosure ;  but,  he  says,  that  he  is  willing  to  sub- 
mit to  what  we  should  call  redemption. 

Their  Lordships,  however,  are  of  opinion,  that  the 
claim  is  entirely  untenable. 

Assuming  (though  their  Lordships  do  not  decide) 
that  the  decree  of  1843,  amounted  to  an  adjudication 
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1859.        against  the  present  Appellant's  title,  we  think,  that  it 
Eajmohdm     was  an    adjudication   obtained  not    only  with  great 
Gobsain      impropriety,  but,  in    effect,   by  fraud ;    for    it    was 
GorRvoHiTN  plainly    the    duty,   in  every  sense    the    duty  of    the 
present  Eespondent   after     the    compromise  (a  com- 
promise   insisted    upon    by  him)    not    to    prosecute 
that  appeal.     Doing  so,  he  did  it  at  his  own    peril,  for 
success    could  by    no    possibility   benefit  him,  if  his 
title,  by  reason  of   that   success,  should  be  properly 
impeached. 

It  is  said  that,  on  the  assumption  that  the  decree 
of  1843,  is  an  adjudication  against  the  present  Appel- 
lant's title,  the  fraudulent  nature  of  the  decree  has 
not  been  put  in  issue,  and  it  has  not  been  in  a 
proper  manner  sought  to  be  set  aside. 

Their  Lordships  are  not  of  that  opinion.  They 
are  of  opinion,  that  the  fraudulent  nature  of  the 
Eespondent's  conduct  in  obtaining  the  adjudication  is 
sufficiently  put  in  issue  by  the  original  plaint  in  the 
case,  and  by  the  replication,  in  both  of  which  it  is  im- 
peached, and,  as  their  Lordships  view  the  matter,  in 
a  proper  manner  impeached,  for  fraud ;  and  the 
decree  of  the  Zillah  Court  treating  it  as  a  nullity 
against  the  title  of  the  present  Appellants  was,  as 
their  Lordships  consider,  properly  made,  with  costs, 
and  ought  to  be  restored. 

If  the  Appellants  have  paid  any  costs  under  the 
decision  of  the  Sudder  Court,  those  costs  should  be 
repaid ;  and  the  present  Appellants  should  have  their 
costs  of  the  proceedings  in  the  Sudder  Court,  and  of 
the  appeal  here,  from  the  Eespondent. 

The  humble  recommendation  of  their  Lordships  to 
Her  Majesty  will  be  made  accordingly. 
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Thomas  Eales  Rogers 

and 
Rajendro  Dutt,  and  others 


Appellant, 


Respondents* 
On  appeal  from  the  Supreme  Court  at  Calcutta. 

X  HIS  was  an  action  brought  in  the  Supreme  Court 
at  Calcutta,  by  the  Respondents  against  the  Appellant, 
under  the  following  circumstances  : — 

The  appellant  was  the   Superintendent  of  marine 
at    Calcutta,   an   official   Government   situation  under 

*  Present :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  Dr.  Liishington,the  Eight  Hon.  Sir.  Edward  Ryan,  and  the 
Eight  Hon.  Sir  John  Taylor  Coleridge. 

Assessor, — The  Eight  Hon.  Sir  Lawrence  Peel. 


J2?th  &'2Sth 
June, 
I860. 

In  the  case 
of  damage  oc- 
casioned by  a 
wrongful  act, 
though  such 
as  the  law 
esteems  an  in- 
jury, malice 
is  not  a  neces- 
Bary  ingree- 
dieut  to  the 
maintenance  of  an  action. 

It  is  essential  to  an  action  in  tort  that  the  act  complained  of  should 
be  legally  wrongful  as  regards  the  party  complaining,  i.  e. ,  it  must  pre- 
judicially affect  him  in  some  legal  right.  The  fact  that  it  will,  however 
directly,  do  him  harm  in  his  interests  is  not  enough. 

An  order  issued  by  the  Superintendent  of  marine,  in  his  official  capa- 
city, to  the  Bengal  Pilot  service,  employed  by  the  East  India  Company 
on  the  Hooghly  river  prohibiting  them  from  allowing  a  particular  steam 
tug  to  take  any  ship  in  tow  of  which  such  pilots  should  have  pilotage 
charge,  made  in  consequence  of  what  the  Superintendent  deemed  an  ex- 
orbitant demand  on  the  part  of  the  owner  of  the  steam  tug,  whereby  such 
owner  was  deprived  for  a  time  of  the  profits  of  being  employed  by  the 
pilots  in  charge  of  ships  going  izp  or  down  the  river  Hooghly  ;  in  the 
absence  of  malice,  alleged  or  to  be  inferred, is  not  such  a  wrong  as  would 
sustain  an  action  by  the-  owner  of  the  tug  against  the  Superintendent 
of  marine,  the  officer  of  the  Government,  issuing  such  order. 

Upon  appeal  the  judgment  of  the  SupremeCourtat  Oal  iitta  maintain- 
ing the  action,  reversed,  on  the  ground  that  the  Government  had  the 
same  rights  as  a  private  individual  in  declining  to  employ  the  tug  if 
the  charges  were  too  high. 

Inthe  action,  the  Court  i  ;  gave  damages, the  amount  of  which 

was  under  the  appealable  value  prescribed,  by  the  Calcutta  charter.  As  an 
important  point  of  law  was  involved,  special  leave  to  appeal  was  upon 
petition,  granted. 
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the  East  India  Company,  and  in  that  capicity  had 
Eogebs  the  control  of  the  whole  of  the  Marine  department 
Eajendro  under  Government,  including  the  superintendence 
I)UTT-  and  control  of  the  Bengal  pilots  employed  by  the  Go- 
vernment, who  were  the  only  pilots  who  are  engaged 
in  piloting  vessels  on  the  river  Hooghbj.  There  was 
no  legal  obligation  to  employ  a  pilot,  but  from  the 
dangerous  nature  of  the  river  no  ship  could  be  safely 
navigated  up  or  down  unless  in  charge  of  a  pilot. 
Tugs  were  required  for  bringing  vessels  up  the  river. 
The  Eespondents  were  the  owners,  or  part  owners,  of 
a  steam  tug  called  The  "  Underwriter"  which  was 
employed  in  towing  vessels  on  that  river.  It  ap- . 
peared  that  there  were  two  rates  of  payment  for  the 
steam-tugs  employed,  the  first  called  the  Govern- 
ment certificate,  according  to  a  tariff,  for  the  time 
employed,  and  the  second  by  a  special  contract. 

On  the  20th  of  September,  1857,  whilst  the  Indian 
mutiny  was  raging  in  full  force,  and  every  exertion  of 
the  Indian  Government  and  its  officers  was  being  made 
to  face  the  difficulties  in  which  they  were  placed,  Her 
Majesty's  ship  "  with  Belleisle"  with  troops  on  board 
destined  for  Calcutta,  arrived  at  the  mouth  of  the 
river  Hooghly\  and  on  the  19th  of  that  month,  the 
Captain  of  The  "  Underwriter"  having  understood 
that  she  wanted  steam,  went  on  board  The  "Belle- 
isle"  and  entered  into  a  negotiation  with  the  Cap- 
tain of  that  ship  as  to  the  terms  upon  which  she 
should  be  taken  in  tow.  The  Captain  of  the  "  Un- 
derwriter" required  at  first  Es.  3,000  and  then 
Es.  2,500,  and  produced  a  contract  ready  prepared, 
for  the  Captain  of  The  "  Belleisle"  to  sign.  This, 
however,  he  refused  to  agree  to  ;  when  The  "  Under- 
writer" left  The   u  Belleisle ,"   and   carried  on   shore  a 
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telegram   from  the  Captain  of  The   "  Belleisle"   to  Mr,        i860. 
Beadon,   the  Secretary   to   the  Government  of  India,       Rogers 
asking  to  be  allowed  to  employ  The   "  Underwriter"    £AJEsDR0 
but    without   stating    the    terms    demanded    by    her       Dctt. 
Captain.     Beadon  replied  to  this   communication,  au- 
thorising  Captain  Rodd  of  the   "  Belleisle"  to  employ 
The    "  Underwriter"    under    Government    certificate, 
which    would    have   entitled   her  to   a    certain  fixed 
rate  per  diem,  according  to  the  work  done ;  and,    on 
the  morning  of  the  20th,   the  Captain  of  The  u  Under- 
writer"  having  proceeded   on  board  the    u  Belleisle  " 
was  informed  of  this  by  Captain  Rodd.     He,  however, 
refused   to  tow  upon  certificate,   and  still   required  a 
contract  for  Es.   2,500:  and  thereupon  Captain  Rodd 
again   telegraphed  to  Beadon,   and  requested  instruc- 
tions.    This    message    Beadon   sent   at    once   to    the 
Appellant,   with  a  note,  telling  him  shortly  what  had 
happened,  and  asking  what,  in  tlie  circumstances,  had 
better  be  done,  when  the  Appellant,  considering  the 
charge  exorbitant,    and  that  it   was    an   attempt  to 
make  a  market  of  the  necessities   of  the   Government, 
at   so  critical  a  period,  and  that   it  was  of  great  im- 
portance that  some  step  should   be   taken  to  prevent 
the  recurrence  of  similar  attempts,   went  to   Beadon 
and  expressed  this  to  him,  as  his  opinion,  and  that  he 
thought  the  better  course  was  to  inform  the  agents  of 
The  "  Underwriter"  that  if  they  declined  to  take  The 
"  Belle isle "   in  tow,  an   order   would  be  issued,   pro- 
hibiting the   pilots  of    the    port,   who   should    be  in 
charge  of  any  vessel,  from  taking  steam   of  The  "  Un- 
derwriter"    Beadon,  having  approved  of  this  course, 
Hill,   the  officiating  first  assistant,  made  a  communi- 
cation to  that  effect  to  the  agent  of  The   "  Under- 
writer" at  Calcutta,  and  the  Captain  of  The  u  Belleisle  >" 
YOL,  Yin,  N 
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in  the  circumstances,  refused  to  take  steam  of  The 
"  Underwriter"  except  under  Government  certificate. 

On  the  22nd  of  September,  185?,  the  Appellant,  in 
his  official  capacity,  directed  an  order  to  be  issued  in 
the  terms  stated  by  him  to  Beadon.  This  order  was 
as  follows: — "Steamer  l  Underwriter?  No.  2,629. 
— For  general  information.  Memo. — Officers  of  the 
Pilot  service  are,  under  orders  of  the  Superintendent 
of  marine,  prohibited  from  allowing  the  steamer  {  Un- 
derwriter1 to  take  any  ship  in  tow  of  which  they 
have  pilotage  charge,     (Signed)     J.  S" 

Upon  the  issuing  of  the  order,  the  Respondents 
applied  to  the  Government  upon  the  subject,  com- 
plaining of  the  order,  and  after  some  correspondence, 
the  Government,  on  the  19th  of  October,  1857,  di- 
rected the  order  to  be  withdrawn.  On  the  13th  of 
November,  1857,  an  action  was  brought  by  the  Re- 
spondents  in  the  Supreme  Court  at  Calcutta  against 
the  Appellant. 

The  plaint  was  in  form,  an  action  on  the  case,  and 
pleaded,  in  substance,  the  facts  above  stated,  charging 
the  Appellant  with  wrongfully  and  injuriously  issuing 
the  order  in  question.  It  did  not  contain  any  aver- 
ment of  malice ;  but  damages  were  claimed  for  the 
alleged  non-employment  of  The  "  Underwriter"  dur- 
ing the  period  the  order  was  in  force.  The  Appellant 
pleaded  not  guilty,  and  other  pleas  not  material  to 
mention.  The  cause  came  on  for  trial  in  the  Supreme 
Court  at  Calcutta,  on  the  3rd  of  March,  1858,  before 
Sir  James  W.  Coloile,  Chief  Justice,  and  Sir  Charles 
M.  Jackson,  Puisne  Judge  ;  when  the  above  facts  were 
in  substance  proved,  all  malice  on  the  part  of  the 
Appellant  being  negatived.  Evidence  was  given  that, 
during  the  period  the  order  was  in   force.  The    "  Un- 
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derwriter  V  had  not  been  engaged  in  towing  vessels  in.        1S60, 
the  course  of  her  ordinary  business,  but  on  the  occa-      Rogebs 
sion  of  the  refusal  to  tow  The  "  Belkisle"  she  after-    iujendrq 
wards  took  in  tow  a  private  ship  drawing  nine  inches       Dutt. 
less  water  than  that  ship  for  Es.  1,600.     At  the  close 
of   the   Respondents'   case,  the    Appellant's  Counsel 
applied  for  a  nonsuit  on  the  ground  that  no  cause  of 
action  was  disclosed ;   the  Court  found  a  verdict  for 
the   Eespondents  on  all  the  issues,   with  Es.  6,624 
damages,   leave  being  reserved  to  the  Appellant  to 
move  to  enter  a  nonsuit,  on  the  ground  that  no  action 
was  maintainable,   or    to    reduce  the    damages    to  a 
nominal  sum.     A  rule   nisi  was  afterwards  granted, 
when  the  questions  reserved  came  on  for  argument, 
and  the  rule  was  discharged  on  the  19th  of  March, 
1858,  with  costs;   the  Court  holding  that  the  plaint 
was  established  by  the  evidence,  and  that  it  disclosed 
a  good  cause  of  action. 

The  judgment  of  the  Court  was  delivered  by  the 
Chief  Justice,  Sir  James  W.  Colvile,  as  follows  : — "  In 
this  action  on  the  case,  the  Plaintiffs  have  recovered 
a  verdict  for  Es.  6,624,  subject  to  the  questions  raised 
by  the  rule  of  which  we  have  now  to  dispose.  These 
questions  are,  first,  whether  judgment  ought  not  to  be 
arrested,  on  the  ground  that  the  plaint  does  not  dis- 
close a  legal  cause  of  action  ?  Secondly,  whether  the 
verdict  entered  for  the  Plaintiffs  ought  not  to  be  set 
aside,  and  a  nonsuit  entered,  on  the  ground  that  the 
Plaintiffs  have  not  proved  any  legal  cause  of  action  ? 
Thirdly,  whether,  assuming  a  legal  cause  of  action  to 
be  alleged  and  proved,  the  Court  was  justified  in 
giving  more  than  nominal  damages?  The  first  ques- 
tion, of  course,  arises  on   the  record;  the  others,  on 
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i860.        the    evidence  given   to  meet  the   plea   of   not  guilfy. 

Rogers      Besides  that  plea,  there  are  only    two  traverses  on  the 

-r,     v-  record  raising  issues    ou  -which    the   finding   for  the 

Rajendro  ,    °  ° 

Dutt.  Plaintiffs  is  not  impeached  by  the  rule  ;  if,  therefore, 
a  legal  cause  of  action  has  been  alleged  and  proved, 
the  Plaintiffs  are  necessarily  entitled  to  recover  some- 
thing, since  nothing  is  pleaded  by  way  of  confession 
and  avoidance.  I  have  somewhat  changed  the  order 
of  the  questions  raised  by  the  rule,  because  it  is  more 
convenient  to  consider,  first,  that  which  arises  on  the 
record,  since,  if  that  is  determined  in  the  Defendant's 
favour,  it  will  be  unnecessary  to  consider  the  effect  of 
the  evidence.  The  plaint  is  in  case.  It  states,  by  way 
of  inducement,  first,  that,  at  the  time  of  committing 
the  grievance,  the  Plaintiffs  were  the  owners  of  the 
steam-vessel  The  '  UderwriterJ  which  had  thereto- 
fore been,  and  then  was,  profitably  employed  by  them 
as  a  steam-tug  between  the  mouth  of  the  river 
IJrjnghbj  and  the  port  of  Calcutta.  Secondly,  that 
the  Defendant,  as  a  Superintendent  of  marine,  was 
invested  with  and  possessed  of  the  chief  authority 
and  control  over  all  the  officers  of  the  Bengal  pilot 
service  employed  by  the  East  India  Company  on  the 
said  river,  for  the  purpose  of  piloting  vessels  thereon 
to  and  from  the  'port  of  Calcutta.  Thirdly,  that  the 
officers  of  the  Bengal  pilot  service  are  the  only  pilots 
who  upon  the  river  exercise  the  trade  and  calling  of 
pilots,  and  take  pilotage  charge  of  inward  and  outward 
bound  ships ;  and  that,  in  consequence  of  the  perils 
of  the  navigation  of  the  said  river,  no  ship  cau  with 
safety  proceed  inwards  or  outwards  thereon,  or  be 
duly  navigated,  except  the  same  be  in  charge  of  a 
competent  pilot.  It  then  alleges  that  the  Defendant, 
contriving  and  intending  to  injure  the  Plaintiffs,  and 
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to  prevent  them  from  continuing  to  employ  their  186°- 
vessel  in  the  manner  before  mentioned,  and  to  de-  Rogers 
prive  them  of  the  profits  resulting  therefrom,  wrong-  raji^DR() 
fully  and  injuriously  issued  and  published  a  certain  Dorr. 
order,  addressed  to  the  officers  of  the  Bengal  pilot 
service,  whereby  the  Defendant,  as  such  Superin- 
tendent of  marine,  strictly  prohibited  them  from 
allowing  the  said  steam-vessel  The  '  Underwriter1  to 
take  any  ship  in  tow  of  which  they,  the  officers  of 
the  Bengal  pilot  service,  should  have  charge.  It 
further  alleges,  that  this  order  continued  in  force  and 
unrevoked,  and  was  obeyed  by  the  officers  of  the 
Bengal  pilot  service,  for  a  long  space  of  time,  to  wit, 
from  the  22nd  of  September  to  the  19th  of  October — 
and  that,  during  all  that  space  of  time,  the  masters 
and  o  vners  of  divers  ships  were  desirous  of  employ- 
ing the  Plaintiffs'  steam-vessel  to  tow  their  ships 
inwards  and  outwards  on  the  river  Hooghly,  and 
would  so  have  employed  the  same,  but  that  they  were 
prevented  from  so  doing  by  the  continuance  of  the 
said  order,  and  the  obedience  thereto  of  the  officers 
of  the  pilot  service,  so  long  as  the  same  remained  in 
force.  Per  quod,  the  Plaintiffs  were  for  a  long  time, 
to  wit,  twenty-five  days,'  and  until  the  recall  of  the 
order,  prevented  from  continuing  to  employ  their 
said  vessel  in  towing  ships,  and  had  been  thereby 
deprived  of  the  large  profits  which  they  would  other- 
wise have  made  from  such  employment.  It  may  be 
well  to  admit  at  once,  because  it  will  clear  the  ground 
of  some  of  the  arguments  used,  that  this  plaint  does 
not  allege  either  that  the  Defendant  was  under  a  legal 
obligation  to  furnish  a  pilot  to  every  ship  that  required 
one,  or  that  there  was  any  contract  between  the 
Plaintiffs   and  the   Defendant,   or  that  any  contract 
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18G0.  subsisting  between  the  Plaintiffs  and  any  other  persons 
Eooers  had  been  broken  by  the  procurement  of  the  Defendant. 
Kajendro  Therefore,  the  right  of  action,  if  it  exist,  cannot  be 
Dun.  rested  on  the  breach  of  any  public  duty  imposed  by 
Statute  or  otherwise,  or  on  the  breach  of  any  duty 
flowing  from  a  contract  between  the  parties,  or  upon 
the  grounds  recognized  in  Lumlcij  v.  Gye  (2  Ell.  & 
Bla.,  216).  But  wrongs  falling  within  one  or  other 
of  these  classes  are  not  the  only  wrongs  for  which  au 
action  on  the  case  will  lie.  Gerhard  v.  Bates  (2  Ell.  & 
Bla.,  47G),  is  a  clear  authority  for  the  position,  that  if 
the  wrong  and  the  consequential  loss  are,  to  use  Lord 
Campbell's  phrase  (ib.  490),  'clearly  concatenated 
as  cause  and  effect,'  the  action  is  maintainable,  al- 
though it  does  not  arise  from  any  public  wrong,  or  the 
neglect  of  any  public  duty,  and  the  parties  are  entire 
strangers  to  each  other,  no  privity  subsisting  between 
them.  Have  we,  then,  here  alleged  a  tort,  occasioning 
a  loss  to  the  Plaintiffs  ?  The  loss  is  clearly  stated, 
but  it  may  be  damnum  sine  injuria  ;  or,  if  the  tort  be 
established,  the  loss  may  not  be  sufficiently  '  con- 
catenated with  it  as  cause  and  effect ;'  or,  in  other 
words,  may  be  too  remote  to  be  the  subject  of  an 
action.  Now,  if  we  turn  to  the  definition  of  a  tort 
in  Broom's  Corams.,  so  often  cited  at  the  bar,  we  find 
that,  if  not  founded  on  the  violation  of  some  special 
duty,  public  or  private,  it  may  be  founded  simply  on 
the  invasion  of  a  legal  right ;  and  the  fallacy  in  some 
of  the  arguments  used  for  the  Defendant,  consisted  in 
the  erroneous  statement,  or  in  the  absence  of  a  clear 
perception,  of  the  right  which  the  Plaintiffs  say  the 
Defendant  has  invaded.  That  right  is  not  the  right  to 
have  a  pilot,  but  the  right  to  employ  their  vessels  in 
towase  ;  in  other  words,  the  right  of  exercising  their 
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lawful  trade  or  calling  without  undue  hindrance  or 
obstruction  from  others  ;  and  surely  it  cannot  be  con- 
tended that  this  is  not  one  of  the  rights  which  the 
common  law  recognizes  and  protects  !  The  contest 
between  the  House  of  Commons  and  the  Crown,  ia 
the  times  of  the  Tiulors  and  the  Stuarts,  which 
resulted  in  the  Statute  of  Monopolies,  and  all  the 
learned  arguments  in  the  great  case  of  The  Monopolies, 
in  the  reign  of  Charles  the  Second  (10  State  Trials, 
312),  assume  the  existence  of  the  right.  The  only 
question  was,  the  degree  in  which  the  asserted  pre- 
rogative of  the  Crown  could  overaide  it.  Lord  Coke' s 
definition  of  a  monopoly  is,  ;  An  allowance  by  the 
King,  by  his  grant  or  otherwise,  to  any  person  or 
persons,  bodies  politic  or  corporate,  of  or  for  the  sole 
buying,  selling,  making,  working,  or  using,  anything 
whereby  any  person  or  persons,  bodies  politic  or  cor- 
porate, are  sought  to  be  restrained  of  any  freedom  or 
liberty  that  they  had.  before,  or  hindered  in  their  lawful 
trade.'  The  resolutions  in  The  case  of  the  Taylors,Sfc.  of 
Ipsivich  (11  Co.  Rep.  53),  and  in  The  case  of  the  Mo- 
nopolies (11  Co.  Rep.  84),  also  assume  the  right  of  the 
subject  to  be  protected  in  the  exercise  of  his  lawful 
trade.  Again  :  if  this  right  is  not  recognized  and  pro- 
tected by  law,  on  what  principle  do  words  spoken, 
though  not  actionable  in  themselves,  become  action- 
able if  spoken  of  a  man  in  his  trade  or  calling  ?  There- 
fore, that  the  Plaintiffs  had  a  common  law  right  to  con- 
tract with  the  master  of  any  vessel  on  the  river  who 
might  be  willing  to  engage  The  '  Undertviterf  and  to 
perform  that  contract  by  towing  his  vessel,  cannot,  we 
think,  be  denied.  The  difficulty  in  the  case  lies  in  the 
nature  of  the  alleged  invasion.  The  invasion,  to  be  ac- 
tionable, must,  of  course,  be  wrongful,     Interference 
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1860.^       -with  a  man's  trade  by  fair  competition  ;  as  in  the  in- 
stance found  in  the  authorities,  of  a  new  school  esta- 
blished so  as  to  draw   away  the   scholars  from  an  old 
school  ;  is  not  actionable.   The  loss  in  such  a   case  is, 
in  fact,  not  caused  by  wrong,  but  by  another's  exercise 
of  his  undoubted   right  ;   and,  in    every   complicated 
society,    the    exercise,    however   legitimate,    by  each 
member   of   his  particular   rights  ;  or  the  discharge, 
however  legitimate,  by  each  member,  of  his  particular 
duties  ;  can  hardly  fail  occasionally  to  cause  conflicts 
of   interest  which   will  be    detrimental   to  some.  The 
question    here   is  whether   enough   is    stated  on  the 
face    of   this   plaint   to    show    that   the   Defendant's 
interference  with  the  Plaintiff's  trade  was  wrongful  ? 
jSTowr,  what  appears  on  the  face  of  the  plaint  ?       That 
the  Defendant,  by  virtue  of  his  office,  had  the  power 
to  control  the  pilots  of  the  Bengal  pilot  service ;  but 
there  were  no  other  pilots  on  the  river  ;  that  no  ships 
can  be  safely  navigated  up  or  clown  the  river  unless  it 
be  in  charge  of  a  pilot ;  that  the  Defendant,  with  the 
intention  of  preventing  The  (  Underwriters'   employ- 
ment,   issued   an    order    forbidding    the   pilots  from 
allowing  that   steamer  to  take  any  vessel  in  tow  of 
which  they  should  have  charge ;  that  the  order  was 
obeyed  and  remained  in  force  a  certain  time,   during 
which  the  Plaintiffs    were,    by   reason  of   the  order, 
prevented  from  emplojdng  their  steamer  as  a  tug,  and 
so  hindered  in  their  trade.       It  may  be  said  that  it  is 
not  the  pilot  but  the  Master  whose  business   it  is   to 
engage  towage,  and,  therefore,    that  the    employment 
of   the   Plaintiff's   vessel   was   not  prevented   by  an 
order   addressed  to  the  pilot.   But   if  this    objection 
arise  in  arrest  of  judgment,  the  fair  intendment  from 
the   third   statement   in  the  inducement  is,  we  think, 
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that  the  order  being  operative  upon,  and  obeyed  by,  186° 
the  pilot,  was  necessarily  operative  upon  the  Master, 
because  he,  though  not  under  a  legal  obligation  to 
take  a  pilot,  could  not  safely  navigate  his  vessel  with- 
out one,  and  could  not  get  a  pilot  other  than  one  of 
the  Bengal  service.  Therefore,  upon  the  plaint,  we 
must  assume  that  the  Defendant,  intending  to  injure 
the  Plaintiffs  in  their  trade,  and  having  a  power  over 
the  pilots  of  the  port  which  he  could  effectually  use 
for  that  purpose,  did  consciously  use  that  power  to 
that  end,  and  so  invaded  the  Plaintiffs'  legal  right. 
It  cannot,  by  any  fair  intendment,  be  collected  from 
the  statements  of  the  plaint  that  this  was  in  the 
necessary  or  ordinary  exercise  of  the  Defendant's 
power  as  Superintendent  of  marine,  or  in  the  regular 
discharge  of  his  duty  as  a  public  officer.  Prima 
facie,  it  can  matter  nothing  to  the  pilot,  or  the  officer 
who  supplies  the  pilot,  by  what  steamer  the  vessel  is 
towed  to  sea  ;  and  the  injurious  intention  here  alleged 
is,  as  it  is  in  many  other  a  cases,  of  the  essence  of  the 
action.  Thus  Baron  Par  Ire,  in  Lang  ridge  v.  Levy 
(2  Mee  &  Wels.  531),  speaking  of  actions  on  the 
case  founded  on  deceit,  says—'  A  mere  naked  false- 
hood is  not  enough  to  give  a  right  of  action  ;  but  if 
it  be  a  falsehood  told  with  an  intention  that  it  should 
be  acted  upon  by  the  party  injured,  and  that  act  pro- 
duce damage  to  him,'  there  is  no  question  but  that  an 
action  would  lie.  It  may  be  said  fraud  and  false- 
hood are  mala  in  se  ;  but  the  arbitrary  abuse  of  power, 
to  the  wilful  injury  of  another,  is  also  malum  in  se. 
Assuredly,  such  a  wanton  exercise  of  power  is  less 
innocent  than  the  act  of  shooting,  which,  in  the 
ancient,  as  well  as  the  more  modern  cases,  reported  in 
11  East,  pp.  571-4,  became  wrongful  because  done 
VOL  viii  o 


iH  CASES    IB    THE    PRITT    COTH7C7X 

isco.  Avitli  the  intention  of  disturbing  the  Plaintiff's  decoy* 
Rogers  The  judgment  of  Gibbs,  C.  J.,  in  Sutton  v,  Clarke  (G 
Bajexdro  ^aun^  29),  shows  how  a  public  officer,  acting  wan- 
Dutt.  tonly  and  oppressively  in  the  exercise  of  an  un- 
doubted power,  may  become  liable  in  an  action  on 
the  case.  But  then  it  is  said,  that  the  damage  is  too- 
remote  ;  or,  in  other  words,  that  the  damage  and  the 
loss  are  not,  in  Lord  Campbell's  phrase,  sufficiently 
'  concatenated  as  cause  and  effect ;'  and  Ashley  y, 
Harrison,  and  Taylor  v.  Neri  (both  reported  in  1  Esp. 
p.  4S  and  p.  386)  were  relied  upon.  But  the  real  prin- 
ciple of  those  cases,  as  of  Vicars  y.  Wileocks  (2  Smith's 
L.  C.  299),  and  of  the  other  cases  of  slander  collected 
by  Mr.  Smith,  in  his  note  on  Vicars  v.  Wileocks  (2 
Leading  Cases,  Ii99),  is,  whether  the  damage  is  the 
natural  result  of  the  tiling  done,  or  whether  it  is  not 
capable  of  being  attributed  to  some  other  cause.  In 
LumUy  v.  Gyc  (2  Ell.  k  Bia.  216),  Erie,  J.,  also 
remarks  on  the  absence  of  intention  in  those  cases  to 
cause  the  damage  complained  of ;  and,  assuredly,  the 
Defendant  in  one  of  those  cases  may  well  have  libelled 
the  actress,  and  the  Defendant  in  the  other  may  well 
have  beaten  the  actor,  without  intending  to  injure  the 
manager ;  and,  therefore,  though  some  doubt  has 
been  thrown  on  their  authority  by  Lumley  v.  Gye1 
those  cases  may  be  good  law,  and  yet  not  govern  this 
case.  For  it.  is  difficult  to  conceive  a  more  necessary 
connection,  as  cause  and  effect,  than  that  which  here 
exists  between  the  damage  done  to  the  Plaiutffs  and 
the  Defendant's  aet>  The  order,  moreover,  is  insen- 
sible, if  it  is  supposed  to  have  been  issued  with  any 
intention  but  that  of  causing  the  damage  ;  the  damage 
followed  upon  it,  and  there  is  no  other  assignable 
cause  which  will  account   for  that   damage.     Then  it 
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is  urged  that  the  intervention  of  the  pilot  between  ISG^ 
Captain  Rogers  and  the  Master  of  the  ship,  and  of  Eogers 
both  pilot  and  Master  between  Captain  Rogers  and  rAJe^DE0 
the  Plaintiffs,  makes  the  damage  too  remote.  But  we  I>UTT- 
are  not  dealing  with  a  case  like  that  of  Ward  v. 
Weeks  (7  Bingh.  211),  in  which  A.  used  slanderous 
words  to  B.,  which  B.  repeated  to  C,  and  thereby 
caused  the  damage  to  the  Plaintiff  ;  and,  it  was,  there- 
fore, held,  that  the  Plaintiff  could  not  sue  A.  Even 
in  a  case  of  slander,  the  rule  is  different  if  the  repe- 
tition "of  the  words  is  in  the  course  of  duty,  as  is 
shown  in  Kendillon  v.  Maltby  (1  Cro.  &  M.,  402). 
Here  the  pilot  is  but  the  officer,  compelled  by  the 
rules  of  his  service  to  obey  the  Befendant,  his  supe- 
rior. The  Master  acts  under  the  necessity  imposed 
upon  him  by  the  Befendant,  through  the  pilot ;  and 
the  case  seems  to  us  to  fall  within  the  principle  which 
is  thus  expressed  by  Erk,  J.,  in  his  judgment  in 
Lumley  v.  Gge  :  '  It  is  clear  that  the  procurement  of 
the  violation  of  a  right  is  a  cause  of  action,  in  all  in- 
stances where  the  violation  is  an  actionable  wrong  ;  ' 
and  he  goes  on  to  say,  '  He  who  procures  the  wrong 
is  a  joint  wrong  doer,  and  may  be  sued,  either  alone 
or  jointly  with  the  agent,  in  the  appropriate  action 
for  the  wrong  complained  of.'  The  liability  is  still 
clearer,  where,  as  in  this  case,  the  agent  is  an  inno- 
cent agent.  Upon  the  whole,  therefore,  though  thi.; 
action  is  in  many  respects  of  a  novel  character,  and 
we  have  been  unable  to  find  any  case  which  is 
exactly  in  point,  we  arc  of  opinion  that,  on  principle, 
it  is  maintainable,  and  that  some  authority  for  it  is 
to  be  found  in  the  old  case  cited  by  the  Plaintiff's 
Counsel—  Garret  v.  Taylor,  (2  Holies'  Rep.  162); 
and  Car  ring  top,  v;    'Taylor,  and  Kecb'le  y,   IlickcringW, 
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i860-        both    reported    in    11th    East,  pp.    571,    574.     We 

Eogeks      cannot    think,    with    the    Defendant's  Counsel,    that 

Eajendko    *ne  *-wo    hitter    eases    are    distinguishable  from    the 

Burr.  present  by  the  circumstance  that  the  decoy  in  the 
one  was  parcel  of  a  manor,  and,  in  the  other,  is 
described  as  an  ancient  decoy  ;  for  the  difficulty  here, 
as  we  said  before,  does  not  arise  from  the  nature  of 
the  right,  but  from  the  nature  of  its  invasion. 
Again,  we  think,  upon  the  authority  of  these  cases, 
and  of  Ferguson  v.  The  Earl  of  KinnouU  (9  Gl.  & 
Fin.  251),  that  the  action  is  maintainable,  without 
any  allegation  or  of  proof  of  malice.  This  being  so, 
we  have  next  to  consider  whether  the  cause  of 
action  laid  has  been  sufficiently  proved ;  or,  rather, 
for  that  is  the  form  of  the  rule,  whether  there  is, 
on  any  material  point,  that  absence  of  evidence 
which  can  entitle  the  Defendant  to  insist  on  a  non- 
suit. The  issues,  as  to  the  ownership  of  the  vessel 
and  the  authority  of  the  Defendant  over  the  officers 
of  the  Bengal  pilot  service,  have  been  found  for  the 
Plaintiffs;  nor  is  it  now  contended  that  there  was 
not  evidence  to  support  that  finding.  The  other 
material  statements  in  the  inducements  were  not  tra- 
versed, and  we  must,  therefore,  take  it  to  be  admitted, 
on  the  pleadings,  that  there  were  no  pilots  but  those 
of  the  Bengal  pilot  service,  and  that  no  ship  can  be 
safely  navigated  in  the  Hooglily  without  a  pilot.  On 
this  record,  therefore,  we  have  not  to  consider  whether 
the  existence  of  five  or  six  licensed  pilots  would  in 
any  degree  affect  the  right  to  maintain  the  action ; 
and  the  admission  seems  also  to  exclude  the  hypo- 
thesis that  the  Plaintiffs  were  not  hindered  in  their 
trade,  because  Masters  of  vessels  might  have  taken 
their  tug  and  gone    up    or  down  the   river  without  a 
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pilot.      The  question  remains,   whether  the  Plaintiffs        1S6°- 
have  proved  all  they  were  bound  to  prove   under  the      Rogers 
plea  of  not  guilty.     They  have  proved   that  the  De-    rAJekdro 
fendant  issued  the  order  in  question ;  that  he  issued       Dutt. 
it  with  the  avowed  object  of  punishing  the  Plaintiffs 
for   their  refusal  to  comply  with  certain  conditions 
which  he  had  no  right  to  impose  upon  them.     They 
have  proved  its  continuance  for  a  certain  time.     They 
have  put  in  the  final   orders   of  Government  on  this 
proceeding,  which  prove   that,  in  issuing   the   order, 
the  Defendant  was  so  far  from  acting  in  the  regular 
discharge  of  his  duty,  that  his  act  was,  in  the  opinion 
of  his  superiors,  unjustifiable  and  an  improper  exer- 
cise of  power.     They  have  proved  that,  by  the  rules 
of  the  service,  the  pilots  were  bound  to  obey  that  order 
cf  their  superior  officer  so  long  as  it  was  unrevoked. 
They  have  proved  that  the  order  emanated  from,  and 
was  issued  on  the  responsibility  of,   the  Defendant ; 
for  the  conversation  with  the  Secretary  (if  the  purport 
of  it  was  what  the  Defendant  represents  it  to  be)  is 
not  tantamount  to  the  authority  of  Government,  sup- 
posing that  the  authority  of  Government  (if  given) 
co  aid  have  relieved  the  Defendant  from  liability,  or 
done  more  than  give  him  a  claim  to  be  identified  by 
his  superiors.     Then,  as  to  the  damage,  the  Plaintiffs 
have,  unquestionably,  proved  that  damage  did  result 
to  them  in  consequence  of  the  order.     But  the  nature 
and  effect  of  that  evidence  will  be  best  considered  with 
reference  to  the  only  question  that  remains  to  be  de- 
termined on  this  rule  ;  namely,  whether  that  evidence 
justified  the  award  of  more  than  nominal  damages. 
We  can  see  no  reason  why  the  damages  which  the 
Court   gave  on  the  trial  should  be  reduced.     We  then 
disclaimed  any  intention  to  give  those  penal  damages 
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by  which  the  learned  Counsel  for  the  Plaintiffs  insisted 
the  Court  ought  to  mark  its  sense  of  the  arbitrary 
conduct  of  the  Defendant ;  but  we  thought  (and  we 
endeavoured  to  measure  the  damages  according  to  this 
principle  (that,  if  the  act  of  the  Defendant  was 
wrongful,  the  Plaintiffs  were  entitled  to  recover  the 
actual  loss  which  they  had  sustained  in  consequence  of 
it.  AVc  had  clear  and  positive  proof  of  the  continuance 
of  the  order,  and  that  immediately  after  its  issue  the 
pilot  in  charge  refused  to  uumoor  a  vessel  if  The 
*  Underwriter^  which  had  been  engaged  to  tow,  took 
her  in  tow.  The  Captain  also  has  sworn  that,  but  for 
the  order,  he  might  have  had  other  engagements, 
but  that  in  consequence  of  the  order  his  vessel  re- 
mained idle.  This  is  entirely  confirmed  by  every  in- 
ference to  be  drawn  from  the  state  of  trade  in  the 
port,  the  ordinary  principles  on  which  men  act,  and 
by  the  acts  of  the  Plaintiffs,  as  shown  in  their  remon- 
strance and  appeal  to  Government.  We  gave,  there- 
fore, what,  upon  the  evidence  of  the  average  nett 
earnings  of  the  steamer  when  in  work,  would  have 
been  its  probable  earnings  if  it  had  been  allowed  to 
work  during  its  period  of  enforced  idleness.  We 
continue  to  think  that  the  evidence  given  of  the  re- 
fusal to  unmoor  The  '  Daniel  Webster?  though  ob- 
jected to  at  the  time,  was  properly  received  ;  but  Ave 
must  observe,  that  the  proper  mode  of  persevering  in 
the  objection  would  have  been  by  moving  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of  evi- 
dence, and  that  the  poiut  is  not  regularly  raised  by 
this  rule.  It  may,  however,  be  open  to  the  Defendant 
to  insist,  in  arrest  of  judgment,  that  the  special 
damage  is  not  alleged  with  sufficient  particularity; 
that,   us  in   certain   well-known   class   of    action    for 
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slander,  the  names  of  the  persons  who  would,  but  for 
the  order,  have  employed  the  Plaintiff's  steamer, 
ought  to  have  been  stated.  But  we  would  observe, 
that  the  question  here  is,  not  whether  customers 
who  have  been  wout  regularly  to  deal  at  a  par- 
ticular shop,  and  whose  names  are  necessarily  known 
to  the  person  who  keeps  that  shop,  have  been 
driven  from  that  shop  ;  we  have  to  deal  with  the 
ease  of  a  steamer  plying  for  hire  in  a  port-  to 
which  ships  from  all  quarters  of  the  world  resort, 
many  of  them  for  the  first  time.  Again  :  the  noto- 
rious existence  of  the  order,  and  the  first  act  of 
obedienee  to  it,  would  necessarily  prevent  Masters  of 
vessels  from  coming  to  hire  The  ;  Underwriter*  in 
the  port,  and  The  '  Underwriter'  from  making  what 
are  termed  in  the  evidence,  '  seeking  trips'  to  the  Sand 
Heads.  It  seems  to  us,  therefore,  that  this  case  falls 
within  the  principle  of  Ilartly  v.  Herring  (8  Term. 
Rep.  1  30),  that  the  plaint  alleges  the  special  damage 
with  as  much  certainty  as  the  subject-matter  is 
capable  of,  and  that  the  damages  have  been  correctly 
assessed.  "We  repeat  our  regret  that  the  delay  in  the 
reeission  of  the  order  has  increased  the  Plaintiff's 
loss  and  the  Defendant's  liability  ;  nay,  more,  we  are 
sorry  that  the  Defendant  should  suffer  at  all,  because, 
although  we  think  that  he  took  an  erroneous  view  of 
the  Plaintiffs'  conduct,  and  a  still  more  erroneous 
view  of  his  own  position  and  powers,  we  doubt  not 
that  he  acted  honestly  on  the  notions  which  he  says 
prompted  his  conduct.  But  though  we  regret  that 
Captain  Rogers  has  not  escaped  the  fate  which  gene- 
rally attends  on  those  who,  without  measuring  their 
own  powers  or  authority,  Quixotically  undertake  to 
be  the   redressors  of   grievances*    real   or  imaginary, 
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this  cannot  influence  or  decision  as  Judges.  If  in 
our  judgment  the  Plaintiffs  have  suffered  a  certain 
pecuniary  loss,  in  consequence  of  an  actionable  wrong 
done  to  them  by  the  Defendant,  we  must  declare  them 
entitled  to  recover  that  loss  from  him.  The  rule 
must  be  discharged. ■' 

The  amount  of  the  damages  recovered,  lis.  6,624, 
being  under  the  appealable  value,  the  Appellant  pre- 
sented a  special  petition  to  Her  Majesty  for  leave  to 
appeal,  in  which,  amongst  other  things,  he  stated  that 
he  had  issued  the  order  in  question,  with  the  sanction 
and  approval  of  the  Secretary  of  the  Government  in 
the  Home  Department  in  Calcutta,  believing  that  the 
exigencies  of  the  public  service  demanded  the  same  ; 
that  the  action  was  brought  for  the  wrong  alleged  to 
have  been  done  by  him  to  the  Respondents  by  such 
order,  and  he  submitted,  that  as  an  important  princi- 
ple of  law  was  involved  in  the  decision  in  the  action, 
the  amount  of  damages  ought  not  to  deprive  him 
of  the  benefit  of  an  appeal,  and  prayed  that  the 
judgment  might  be  reversed,  altered,  or  varied,  and 
the  verdict  found  for  the  Respondents  in  the  action 
set  aside,  and  a  verdict,  or  a  nonsuit,  entered  on  his 
behalf. 

Mr.   W.  Field  for  the   Petitioner,    cited    Sjwoner 
v.  Juddoo  (a). 

Their  Lordships  gave  leave  to  appeal  on  security 
being  given  to  the  amount  of  £100,  for  costs. 

*  Present  :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  Lord  Kingsdown,  the  Eight  Hon.  Thomas  Erskine,the  Eight 
Hon.  Dr.  Lushington,  the  Eight  Hon.  Sir  Edward  Eyan,  and  the 
Eight  Hon.  Sir  Lawrence  Peel. 


(a)  4  Moore's  Ind.  App.  Cases,  257, 
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The  appeal  now  came  on  for  hearing. 

Mr.  Macautay,  Q.C.,   and  Mr.  W.  Field,   for  the 
Appellant, 

This   is  a  case  of  first    impression,   arising  from  a 
prohibition  issued  by  a  public   servant  in  the  proper 
discharge  of  his  duty,   and    without  malice,    to   the 
officers   of  the  Bengal  pilot  service  emploj^ed  by   the 
Government  on    the  river  Hooghly,   not  to    use    the 
Respondents'   steam-tug;  or,    in  other  words,    not   to 
deal  with  the  Respondents  in  their  trade  or  calling  of 
steam-tug  owners;  and  the  first  question  is,  whether 
the  action  is,  in  the  circumstances,   maintainable.     To 
sustain   such  an  action,  there  must   have  been  either 
a  violation  by  the  Appellant  of  a  legal   right,   or  a 
wrongful  act  done  by  him  in  violation  of  a  legal  right 
or    private   duty,   productive    of  damage  to   the  Re- 
spondents.    We  contend  there  is  neither  of  these  re- 
quisites.    The  alleged  right  of  the  Respondents  is  not 
a  legal  right  at  all ;  it  is  simply  a  right,  as  owners  of 
a  steam-tug,  to  trade  like  the  owners  of  other  steam- 
tugs,  on  the  river  Hooghly,  which  is  an  open  river. 
The  wrong  complained  of ,  is  an  order  by  a  Govern- 
ment  officer    to  the    pilots    under    his    control    not 
to  use  the  Respondents'    steam-tug.     In  Lumley   v. 
Gye  (a),  Mr.  Justice  Erie  says  that  "the  procurement 
of  the  A'iolation  of  a  right  is  a  cause  of  action."     That 
case  is  relied   on  by  the  Chief  Justice  in  the   Court 
below,  on  the   assumption  that  there  was  a  legal  right 
in  the  Respondents  to  be  employed,  it    may  be  in 
their  turn,  by  the   pilot  service.     If   they  had    only 
a  claim  to  be  employed,  there   is  no  ground  of  action : 
but  we  deny  that  even  any  such  claim  existed.     It  is 

(a)  2  Ell.  &  Bla.  232. 
VOL.  VIII.  P 


1860. 

Sogers 

v. 

Eajendro 

DUTT. 


122  CASES    IN    THE    PRIVY    COUNCIL 

1860.^  admitted  that  there  was  no  legal  obligation  on  the 
Appellant  to  furnish  pilots  for  all  the  vessels  navi- 
gating the  Hooghly  in  the  service  of  the  Government, 
Xor  is  it  pretended  that  there  was  any  contract  be- 
tween the  Eespondents  and  any  other  parties  which 
the  Appellant  procured  to  be  broken.  The  Chief 
Justice  in  the  Court  below  states  this  broadly.  It 
is  admitted,  also,  that  there  was  no  malice;  it  is  not 
charged,  or  alleged,  or  attempted  to  be  proved:  and 
yet,  without  such  averment,  or  proof,  the  Court 
below,  on  the  authority  of  Ferguson  v.  The  Earl  of 
Kinnov.ll  («),  has  held  that  this  action  could  be  main- 
tained. But  that  case  differed  materially  from  the 
present,  and  really  decided  only,  that  when  the  law 
casts  a  duty  upon  a  person,  which  he  refuses  or  fails 
to  perform,  he  is  answerable  in  damages,  though  no 
malice  is  proved  to  those  whom  his  refusal  or  failure 
injured;  his  neglect  of  duty,  and  its  consequential 
injury  to  the  party,  is  the  ground  of  action.  There 
is  no  such  case  here.  Gerhard  v.  Bates  (b),  also 
relied  on  by  the  Court  below,  was  an  action  for 
false  representation,  by  which  the  Plaintiff  was  in- 
duced to  take  shares  in  a  joint  stock  Company;  and 
it  was  held,  that  the  damage  to  the  Plantiff  being 
shown  to  be  the  direct  result  of  the  Defendant's 
fraud,  the  Plaintiff  was  entitled  to  recover  against  the 
Defendant  as  for  tort.  The  dictum  of  Lord  Campbell 
in  that  case,  that  if  the  wrong  and  consequential 
loss  "  are  clearly  concatenated  as  cause  and  effect,"  an 
action  is  maintainable,  is  not  applicable  to  the  cir- 
cumstances of  this  case.  The  case  of  the  Taylors,  Sfc, 
of  Ipswich  (c),  and  The  case  of  'the  Monopolies  (cZ),  only, 

(a)  9  Clk.  &.  Fin.  251.  (b)  2  Ell.  &  Bla.  476. 

(c)  11  Co.  Eep.  53.  {d)  11  Co.  Eep.  146 
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assume  the  right  of  the  subject  to  be  protected  in 
the  exercise  of  his  lawful  trade,  which  we  don't 
deny  ;  but  that  is  very  different  from  an  assumed 
right  to  be  employed  in  such  trade.  Langridge  v. 
Levi i  (a)  was  a  case  of  false  representations  and  fraud. 
In  Winterbottom  v.  Wright  (&),  Baron  Alderson,  re- 
ferring to  that  case,  refused  to  carry  the  principle 
of  that  decision  further.  So  in  Hoivard  v.  Shep- 
herd (<?).  The  cases  of  Carrington  v.  Taylor  (J), 
and  Keeble  v,  Hickeringill  (<?),  are,  we  submit,  mis- 
applied by  the  Judges  in  the  Court  below.  In  those 
cases  there  was  a  disturbance  of  the  enjoyment  of 
a  legal  right  ;  there  is  no  legal  right  at  all  here.  In 
Sutton  v.  Clarice  (/),  also  cited  in  the  Court  below, 
it  was  held  that  if  a  person  in  the  exercise  of  a  public 
function  without  emolument  which  he  is  compellable 
to  execute,  acts  without  malice,  and  according  to  the 
best  of  his  skill  and  diligence,  and  upon  the  best  in- 
formation he  can  obtain,  does  an  act  which  occasions 
consequential  damage,  he  is  not  liable  to  an  action 
for  such  damage.  The  action  must  be  on  tort,  or 
for  breach  of  contract  :  here  there  is  neither.  The 
action  is  for  an  alleged  damage,  which  was  simply  a 
refusal  to  allow  dealing  with  the  Respondents  on  their 
own  terms.  As  the  act  complained  of  was  done  by  a 
Government  officer  on  behalf  of,  and  with  the  sanc- 
tion, of  the  Government,  it  may  be  a  question  whether 
an  action  against  such  officer  could  be  entertained  by 
a  Municipal  Court.  Elphinstone  v.  Bedreechund  (g)r 
The  Secretary  of  State  in  Council  of  India  v.  Kamachee 

0)  2  Mee.  &  Wels.  519,  and  4  Mee.  &  Wels.  337. 

(5)  10  Mee.  &  Wels.  115.  (c)  11  East's  Eep.  571. 

{d)  9  Coin.  Ben.  Eep.  297,  322.  \e)  11  East's  Eep.  574. 

(/)  6  Taunt.  29.  {g)  1  Knapp's  P.C.  Cases,  316. 


1860. 

Rogers 

v. 

Ratendro 

DUTT. 
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1860.        Boye  Sahaba    («),    Buron    v.    Denman  {b\  Dobree  v. 

Rogers      Napier  (c).     We  submit,  therefore,  that   the   declara- 

Rajexdro    ^ion  discloses   no  cause  for  action,   and,  even  if  such 

Dutt.        existed,   which  we   deny,    we   further   insist  that  the 

damages  are   excessive  ;  and  that  they  ought  only  to 

have  been  nominal. 

Mr.  Montague  Smith,  Q.  C,    and  Mr.    H.    Mills, 
for  the  Eespondents. 

If  the  order  of  the  Appellant  was  a  wrongful  act, 
it  is  actionable.  He  had  the  control  of  all  the  pilots 
in  the  Government  service  upon  the  river  Hooghly, 
and  it  is  impracticable  for  ships  to  navigate  that  river 
without  a  pilot.  If  the  pilots  disobeyed  the  order  of 
the  Appellant,  they  were  liable  to  be  punished  ;  the 
obedience  of  the  pilots  to  this  order  rendered  also 
that  of  Masters  of  vessels  necessary.  The  effect  of 
their  obeying  the  order  was  to  prevent  the  owners  of 
The  "  Underwriter  "  obtaining  any  employment  in 
their  lawful  trade  or  calling.  This  the  Appellant 
knew,  his  avowed  object  being  puuishment  of  the 
Respondents  for  refusal  to  tow  under  Government 
certificate.  Xow,  the  issuing  such  an  order  was  an 
improper  exercise  of  his  power,  and  a  tortuous  act  as 
against  the  Respondents  ;  being  done  without  lawful 
justification  and  with  the  intention  of  damaging  them. 
The  plaint  which  sets  forth  these  facts  discloses  a  good 
cause  of  action,  and  is  sufficient  in  law.  It  avers 
that  the  Respondents  were  damaged  in  their  trade, 
and  in  the  lawful  use  of  their  property,  by  the  order 
issued  by  the  Appellant,  who,  as  against  them,  is 
thereby    a    wrong    doer,    and    that    such    order    was 

(a)  7  Moore's  Ind.  App.  Cases,  476.     (4)  2  Excli.  Eep.  167. 
(c)  2  Bingh.  N.  C.  781. 
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issued  intentionally,  authoritatively,  and  with  the 
design  of  damaging  the  Respondents.  The  judgment, 
we  submit,  was  well  founded  upon  these  grounds. 

First,  the  damage  was  the  effect  of  the  act  of 
the  Appellant ;  that  is  quite  clear,  and  is  sufficiently 
averred.  Xow,  the  great  principle  of  law  is,  that 
every  man  must  be  considered  to  contemplate  the 
probable  consequences  of  his  own  act,  Townsend  v. 
Walker  («),  Ferguson  v.  The  Earl  of  Kinnoull  (b),  or  the 
act  of  his  agent.  Jarmain  v.  Hooper  (c),  Boivles  v. 
Senior  (d),  Childers  v.  WoolUr  (e).  The  damage  here 
was  immediate,  and,  therefore,  actional ;  it  is  not,  as 
in  the  case  of  a  slander,  Vicars  v.  Wilcocks  (/),  too 
remote.  In  Parkhurst  v.  Foster  (^),  Lord  Holt  says, 
"  If  a  man  does  an  unlawful  act,  he  shall  be  answer- 
able for  the  consequences  of  it,  especially  where  the 
act  is  done  with  intent  that  consequential  damage 
shall  be  done." 

Secondly,  the  damage  was  done  to  the  legal  right  of 
the  Respondents  to  prosecute  a  lawful  trade,  namely, 
the  hire  and  use  of  their  steam- tug  ;  and  this  m prima 
facie  actionable.  He  that  hinders  another  in  his  trade 
or  livelihood  is  liable  to  an  action,  else  slander  affect- 
ing a  man's  trade  would  not  be  actionable.  Keeble  v. 
Hickeringill  (Ji).  And,  though  no  action  may  lie  for 
a  public  nuisance,  yet  if  a  private  injury  is  sustained 
thereby,  an  action  will  lie.  Iveson  v.  Moore  (/),  Rose 
v.  Groves  (k),    Wilkes  v.   Hungerford  Market  Co.  (I), 

(a)  9  East,  296.  (b)  9  Clk.  &  Fin.  251. 

(c)  6  Man.  &  Gr.  827.  {d)  15  Law  J.  Q.  B.  231. 

(e)  29  Law  J.  Q.  B.  129. 

(J)  2  Smith's  L.  C.  300  ;  8  East.   1 . 

(g)  1  Ld.  Eaym.  480. 

(A)  11  East,  575-6.  (*)  1  Ld.  Eaym.  486. 

(ife)  5  Man.  &  Gr.  613  (7)  2  Bingh.  N.  C.  281. 
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1860.        Dobsonx.  Blackmore  {a).     These  authorities  show  th$t 

Eogeks      the  law  recognizes  that   description   of  right  in    indi- 

Bajekdbo     viduals,  in    respect   of    which  the    special    damage  is 

Dctt.       claimed,  and  that  it  was  actionahly  wrong  to   inflict 

that  sort  of  damage. 

Thirdly,  as  the  damage  done  flowed  from  the  Appel- 
lant's acts,  by  which  he  intended  to  damage  the  Re- 
spondents in  their  use  of  a  lawful  right,  such  act  was 
wrongful  on  the  part  of  the  Appellant,  and  made  him 
liable  to  an  action.  Gregory  v.  The  Duke  of  Bruns- 
wick (b),  Millar  v.  Taylor  {c),  Pasley  x.  Freeman  (7/), 
Langridge  v.  Levy  (e),  Mostyn  v.  Fabrigas  (/),  Keeble 
v.  Hickeringill  (g).  Com.  Dig.,  tit.  "  action  on  the 
case  for  misfeazance,"  A.  Every  loss  or  damage  occa- 
sioned by  the  wrongful  act  of  another  is  actionable. 
Ashby  v.  White  {h\  Perring  v.  Harris  («),  Dean  v. 
Clayton  (/*),  Bird  v.  Hold-brook  (/),  Ferguson  v.  The 
Earl  of  Kinnoidl  {in).  This  is  not  a  case  of  damnum 
absque  injuria  ;  if  the  Appellant  so  contends  he  must 
make  out  such  position.  It  is  not  as  where  a  De- 
fendant carrying  on  an  offensive  trade,  but  in  a  proper 
manner,  and  in  a  proper  place,  in  pursuance  of  a  pre- 
vious right  acquired,  is  protected.  Rich  v.  Baster- 
field  (»),  Hole  v.  Barlow  (o).  Nor  is  this  a  case  where 
some  other  maxim  of  law  comes  into  play  and  pre- 
vents the  Appellant  from  being  actionable.       Revis  v. 


(a)  16  Law  J.  Q.  B.  233.  (b)  6  Man.  &  Gr.  205. 

(e)  4  Burr.  2303.  {d)  2  Smith's  L.  C.  62. 

(«)  2  Mee.  &  "Wels.  579.  (/)  1  Smith's  L.  C.  528. 

(g)  11  East,  574. 

(A)  Ld.  Bay.  938,  1.  Smith's  L.  C.  105. 

(t)  2  Moo.  &  Bob.  5.  (*)  7  Taunt.  489,  495. 

(I)  4  Bingh.  628.  (m)  9  Clk.  &  Fin.  251,  310.  321. 

(w)  16  Law  J.  C.  B.  273.  (o)    27  Law  J.  C.  B.  207. 
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Smith  (a),    Henderson   v.   Broomhead   (b),    Barber   v. 
Lessiter  (c),  Burnley  v.  6n/tf  (J).  Rogers 

Lastty,  no  averment  of  malice  was  necessary  ;  it  is  eAJExDEC> 
not  like  the  case  of  Judge  acting  or  alleged  to  have  Durr. 
acted,  from  corrupt  motives,  but  of  a  wrong  com- 
mitted which  has  worked  damage  to  the  Eespon- 
dents.  Ferguson  v.  The  Earl  of  Kinnoull  (e),  Saxon 
v.  Castle  (/),  and  with  regard  to  the  amount  of  da- 
mages, the  special  damage  averred  is  sufficient  to  let 
in  the  proof  of  loss  of  trade  given ;  there  is  no  ground 
for  saying  they  are  excessive, 

Mr.  Macaulay,  Q.  C,  in  reply. 

The  judgment  of  their  Lordships,   prepared  by  Sir    30th  July, 
John  T.  Coleridge,  was  now  delivered  by  186°- 

The  Eight  Hon.  Dr.  Lushington. 

This  was  an  appeal  from  the  Supreme  Court  of 
Calcutta.  The  Eespondents  were  the  Plaintiffs  in 
that  Court,  and  their  plaint  recited  that  they,  before 
the  committing  of  the  grievances  complained  of,  had 
been,  and  then  were,  the  owners  of  a  steam-tug  called 
The  "  Underwriter"  employed  for  hire  in  towing  ships 
to  and  from  the  port  of  Calcutta,  and  in  the  receipt 
of  large  profits  from  such  employment ;  and  that  the 
Defendant  was  an  officer  in  the  public  service  of  the 
East  India  Company,  having  the  name  and  style  of 
the  Superintendent  of  marine,  and  that,  as  such,  he 
was  invested  with  the  chief  authority  and  control  over 
all  the  officers  of  the  Bengal  Pilot  service  employed 
by  the  Company  on  the  Hooghly  river  for  the  purpose 

(a)  18  Com.  Ben.  Eep.  126.  {b)  28  Law  J.  Exch.  360, 

(c)  29  Law  J.  C.  P.  161.  (d)    2  Ell.  &  Bla.  216. 

(e)     9  Clk.  &  Fin.  321.  (f)    6  Ad.  &  EU.  652, 
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i860.  0f  piloting  vessels  thereon  to  and  from  the  said  port ; 
Rogers  and  that  the  said  officers  of  the  Bengal  pilot  service 
Eajsndro  were  the  only  pilots  who,  upon  the  said  river,  exercise 
Dutt.  the  calling  of  pilots,  and  take  pilotage  charge  of 
inward  and  outward  bound  ships  ;  and  that  in  conse- 
quence of  the  perils  of  the  navigation,  no  ship  can 
with  safety  proceed  inwards  or  outwards,  or  be  duly- 
navigated,  except  in  charge  of  a  competent  pilot. 
After  these  recitals,  the  plaint  charged  that  the  De- 
fendant wrongfully  and  unjustly  contriving  and  in- 
tending to  injure  the  Plaintiffs,  and  to  prevent  them 
from  continuing  to  employ  their  said  steam-tug,  wrong- 
fully and  injuriously  issued  and  published  a  certain 
order  addressed  to  the  said  officers  of  the  Bengal 
pilot  service,  whereby  he,  as  such  Superintendent  of 
marine,  strictly  prohibited  them  from  allowing  the 
said  steam-tug  to  take  any  ship  in  tow  of  which  they 
should  have  charge.  It  then  stated  the  period  during 
which  the  order  remained  in  force  ;  the  deprivation  of 
employment  during  that  time ;  and  the  consequent 
loss  of  profit,  laying  the  damage  at  Es.  20,000.  To 
this  plaint  the  Appellant  pleaded  three  pleas,  on  the 
first  only  of  which,  being  the  plea  of  not  guilty,  the 
question  before  their  Lordships  arises.  The  alle- 
gations in  the  inducement  by  way  of  recitals  must  be 
taken  to  have  been  admitted  by  the  Defendant ;  and 
supposing  the  direct  allegations  which  are  in  issue  to 
have  been  proved,  in  such  sense  as  to  make  the  action 
maintainable,  no  question  was  made  before  us  as  to 
the  amount  of  the  damages  awarded :  the  point  for 
consideration,  therefore,  is,  whether  upon  the  evidence 
in  the  case  this  action  is  maintainable. 

As  their    Lordships    view   the   evidence,   the  facts 
appear  to  be  the  following  : — The    Bengal  pilots  are 
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an  organised  body,  under  the  control  of  the  Superin-  1S6°- 
tendent  of  marine,  which  office,  at  the  time  in  qucs-  Eogeb3 
tion,  was  filled  by  the  Defendant.  They  form  by  far  raj^deo 
the  larger  part  of  the  Calcutta  pilots,  and  on  them  Dorr, 
devolves  the  almost  indispensable  duty  of  piloting 
vessels  up  and  down  the  Hooghly  to  and  from  the  sea 
and  port  of  Calcutta.  Tugs  are  constantly  required 
for  bringing  vessels  up ;  and  the  Plaintiffs  were  owners 
of  one,  a  steam-tug,  The  "  Underwriter"  employed 
in  this  service.  For  such  service  there  are  two  rates 
of  payment,  one  called  the  Government  certificate,  in 
which  the  amount  is  regulated  by  a  tariff  according 
to  the  time  employed ;  the  other  depending  on  the 
special  contract  between  the  parties.  On  the  20th  of 
September ;  1857,  when  the  mutiny  in  India  was  in 
full  vigour,  Her  Majesty's  ship  "  Bellesile  "  entered 
the  Hooghly,  bringing  troops  for  the  public  service. 
The  Captain  of  The  "  Underwriter"  Fox,  who  was 
seeking  employment,  went  on  board  and  offered  to 
take  her  up.  At  this  time  a  Bengal  pilot  was  in 
charge  of  her.  Fox  declined  to  take  her  on  the  terms 
of  the  Government  certificate,  and  asked  a  much 
larger  sum,  first  Ks.  3,000,  and  finally  Rs.  2,500.  The 
Captain,  not  choosing  to  incur  the  responsibility  of 
agreeing  to  this  demand,  telegraphed  once  and  again 
to  Beadon,  the  Secretary  to  the  Government  of  India, 
stating,  on  the  second  occasion,  the  demand,  that  his 
pilot  required  a  powerful  tug,  and  asked  what  amount 
he  might  offer.  On  the  receipt  of  this  second  appli- 
cation, Mr.  Beadon  communicated  to  the  Defendant, 
with  a  letter  stating  what  had  passed,  and  concluding 
with  these  words: — "What  had  better  be  done ? " 
The  Defendant  immediately  went  to  Beadon,  and  gave 
him  his  opinion  that   the  charge  was  exorbitant ;  that 
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it  was  Beadons  duty  to  take  steps  to  prevent  snob 
charges  being  made  for  ships  coming  in  with  troops ;. 
that  the  rate  of  charge  might  otherwise  increase  from 
DuTTi  day  to  day  with  the  increasing  necessities  of  the  Go- 
vernment;  and  addedr  that  if  he  left  the  matter  to 
him,  he  would  proceed  to  The  Bankshall  (the  place  of 
rendezvous  for  the  Bengal  pilots)  and  direct  one  of  the 
officers  to  see  the  owners  of  the  tug,  and  tell  them? 
that  if  they  did  not  send  down  immediately  an  order 
to  take  the  troops  in  tow,  he  would  issue  an  order  to 
the  officers  of  the  pilot  service,  strictly  prohibiting 
them  from  allowing  The  "  Underwriter  "  to  take  any 
ship  in  tow  of  which  they  had  pilotage  charge.  To 
this  Beadon  answered,  "I  think  you  would  do  right ;*' 
and  so  left  it  with  the  Defendant  to  dispose  of  the 
matter.  What  the-  Defendant  said  he  would  do,  he 
immediately  did.  The  Government  terms  were  still 
refused  by  the  Plaintiffs,  and  the  service  was  unper- 
formed by  them.  Whereupony  on  the  22nd  of  Sep- 
tember, by  the  direction  of  the  Defendant,  the  order 
complained  of  was  issued,  and  remained  in  force  until 
the  19th  of  October,  when,  by  the  direction  oi  the  Go- 
vernment, it  was  rescinded  ;  and  it  is  for  the  loss  of 
employment  during  this  interval,  that  the  action  has- 
been  brought  and  the  damages  awarded. 

On  this  state  of  facts  it  does  not  appear  to  their 
Lordships  material  to  consider  whether  the  demand 
made  on  the  part  of  the  Plaintiffs  was  exorbitant  or 
not,  nor  whether  the  opinion  expressed  by  the  De- 
fendant, and  on  which  he  subsequently  acted,  was- 
founded  in  good  policy,  or  otherwise.  Neither  does 
it  seem  to  them  to  conclude  the  question  in  the  actionr 
that  the  act  complained  of  is  to  be  considered  as  the 
act  of  the  Government,  and   that  in   the  part  which 
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the  Defendant  took  in  it  lie  acted  only  as  the  officer 
of  the  Government,  intending  to  discharge  Ids  duty 
as  a  public  servant  with  perfect  good  faith,  and  with 
-an  entire  absence  ©f  any  malice,  particular  or  general, 
against  the  Plaintiffs,  For  if  the  act  which  he  did 
was  in  itself  wrongful,  as  against  the  Plaintiffs,  and 
.produced  damage  to  them,  they  must  have  the  same 
remedy  by  actien  against  the  doer,  whether  the  act  was 
his  own,  spontaneous  and  unauthorized,  or  whether 
it  were  done  by  the  order  of  the  superior  power.  The 
■civil  irresponsibility  of  the  Supreme  power  for  tortuous 
•acts  could  not  be  maintained  with  any  show  of  justice, 
if  its  agents  were  not  personally  responsible  for  them  J 
in  such  cases  the  Gevernment  is  morally  bound  to 
indemnify  its  agent,  and  it  is  hard  on  such  agent  when 
this  obligation  is  not  satisfied  ;  but  the  right  to  com- 
pensation in  the  party  injured  is  paramount  to  this 
consideration.  Neither  in  the  case  of  damage  occa- 
sioned by  a  wrongful  act,  that  is,  an  act  which  the 
law  esteems  an  injury,  is  malice  a  necessary  ingredient 
to  the  maintenance  of  the  action  :  an  imprisonment 
of  the  person,  a  battery,  a  trespass  on  land,  are  in- 
stances, and  only  instances,  in  which  the  act  may 
be  quite  innocent,  even  laudable,  as  to  the  inten- 
tion of  the  doer,  and  yet,  if  any  damage,  even  in 
legal  contemplation,  be  the  consequence,  an  action 
will  lie. 

But  the  foundation  of  every  action  of  tort,  apart 
from  the  question  of  malice,  is  an  act  wrongful,  and 
which  may  be  qualified  legally  as  an  injury.  This 
position  is  not  contravened  in  the  very  able  and  learned 
judgment  of  the  Court  below;  indeed,  it  is  assumed 
as  the  principle  of  decision,  and  the  wrongful  act 
relied  on  is   stated  to    be,    the  iuvation  of   "the  right 
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of  the  Plaintiffs  to  employ  their  vessels  in  towage  ;  in 
other  words,  the  right  of  exercising  their  lawful  trade 
Kajendro  or  caHiDg>  without  undue  hindrance  or  obstruction 
Dcrr.  from  others."  No  doubt  an  act  which,  prima  facte, 
would  appear  to  be  innocent  and  rightful,  may  be- 
come tortuous  if  it  invades  the  right  of  third  person. 
A  familiar  instance  is,  the  erection  on  one's  own  land 
of  anything  which  obstructs  the  light  of  a  neighbour's 
house  :  'prima  facie,  it  is  lawful  to  erect  what  one 
pleases  on  one's  own  land  ;  but  if  by  twenty  years' 
enjoyment,  the  neighbour  has  acquired  the  right  to 
the  unobstructed  transmission  of  the  light  across  that 
land,  the  erection  of  any  building  which  substantially 
obstructs  it,  is  an  invation  of  the  right,  and  so  not 
only  does  damage,  but  is  unlawful  and  injurious. 

The  question  then  is,  whether,  in  this  sense,  the 
Defendant  has  been  guilty  of  a  wrongful  act.  On  tho 
one  hand,  the  Government  has  frequent  occasion  to 
have  vessels  towed  up  the  river,  and  it  desires  to  have 
this  done  by  the  owners  of  towing-vessels  on  certain 
terms  which  it  believes  to  be  just ;  and  it  keeps  in  its 
service  a  body  of  pilots,  who  have  the  charge  of 
vessels  coming  up  the  river ;  and  it  is  assumed  that 
practically,  the  discretion,  for  the  time  being,  of  em- 
ploying the  particular  towing  vessel  that  is  to  bring 
up  a  ship,  is  vested  in  the  pilot  who  has  her  in  charge. 
The  Plaintiffs  decline  to  deal  with  the  Government  on 
the  terms  which  it  desires  to  deal  on,  and  in  a  par- 
ticular case  insist  on  what  appears  to  the  Government 
not  only  to  be  an  unreasonable  demand  in  itself,  but 
likely,  as  a  precedent,  to  be  injurious  to  the  public 
interests,  if  yielded  to  in  this  particular  instance.  If 
the  Plaintiffs  have  the  right,  as  undoubtedly  they 
have,  of  prescribing  what   terms    they   please  for  tha 
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services  they  are  to  render,  it  cannot  be  doubted  that  186°- 
the  Government  has  an  equal  right  to  accept  or  refuse  Roger* 
to  deal  with  the  Plaintiffs  on  those  terms:  to  say,  "We  r^^ro 
will  employ  you  only  if  you  will  accept  such  or  such  Durr. 
a  remuneration."  And,  if  the  prohibition  complained 
of  had  been  limited  to  pilots  in  charge  of  vessels  in 
the  public  service,  we  suppose  no  one  would  have 
imagined  for  a  moment  that  there  was  anything 
wrongful  in  it,  or  that  any  action  could  be  maintained 
on  account  of  it,  however  prejudicial  its  consequences 
might  have  been  to  the  Plaintiffs'  business  ;  nor  could 
it  have  made  any  difference  if  there  were  no  vessels 
to  be  towed  up  but  those  in  the  service  of  the  Govern- 
ment, although  the  consequence  would  have  been 
directly  a  total  loss  of  employment  by  the  Plaintiffs ; 
for  their  right  to  exercise  their  calling  must  be  under- 
stood only  as  co-extensive  with,  and  not  as  over- 
riding, the  right  of  the  public  or  of  individuals  to 
deal  with  them  or  not,  at  their  pleasure  :  the  right  to 
buy  or  to  refuse  to  buy  is  as  much  to  be  regarded  as 
the  right  to  sell  or  to  refuse  to  sell. 

But  the  prohibition  certainly  goes  beyond  this  :  it 
forbids  the  officers  of  the  pilot  service  from  allowing 
The  "  Underwriter"  to  take  any  ship  in  tow  of  which 
they  have  pilotage  charge;  and  the  question  is,  whether 
this  difference  in  extent  makes  it,  as  against  the 
Plaintiffs,  wrongful.  Their  Lordships  are  of  opinion 
that  it  does  not.  For  the  interests  of  the  community, 
and  without  any  legal  obligation,  the  Government  has 
organized  a  body  of  pilots  ;  it  does  not  appear  that 
any  law  forbids  the  employment  of  a  pilot  who  is  not 
of  that  body,  and,  indeed,  it  was  proved  that  there 
were  other  pilots  exercising  their  calling  in  the  port 
of    Calcutta   on    whom   the    Government    prohibition 
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would  have  had  no  effect.  The  Government  cer- 
tainly, as  any  other  master,  may  lawfully  restrict  its 
own  servants  as  to  those  whom  they  shall  employ 
under  them,  or  co-operate  with  in  performing  the  ser- 
vices for  the  due  performance  of  which  they  are 
enrolled  and  taken  into  its  service.  Supposing  it  had 
been  believed,  that  The  "  Underwriter"  was  an  ill- 
found  vessel,  or  in  any  way  unfit  for  the  service, 
might  not  the  pilots  have  been  lawfully  forbidden  to 
employ  her  until  these  objections  were  removed? 
"Would  it  not,  indeed,  have  been  the  duty  of  the 
Government  to  do  so  ?  And,  is  it  not  equally  lawful 
and  right  when  it  is  honestly  believed  that  her  owners 
will  only  render  their  services  on  exorbitant  terms  ? 
As  regards  individual  owners  of  vessels,  of  all  but 
those  employed  on  its  own  account,  the  Government, 
by  its  pilots,  co-operates  with  the  Plaintiffs  in  the  ser- 
vice of  bringing  their  vessels  safely  into  port ;  may  it 
not  refuse  that  co-operation  so  long  as  it  believes  the 
demand  made  by  them  unreasonable,  and  likely  to  be 
prejudicial  to  its  own  interests,  that  is,  the  interests 
of  the  public  ?  Their  Lordships  think  this  question 
can  admit  of  only  one  answer,  and  if  so,  the  prohi- 
bition issued  by  the  Defeudaut  in  its  whole  extent  was 
a  lawful  act,  and  did  not  interfere  injuriously  with 
any  right  of  the  Plaintiffs. 

It  w7ill  be  observed  that  their  Lordships  are  only 
dealing  with  a  case  in  which  no  malice,  in  the  most 
general  sense  of  the  term,  is  imputed,  or  proved 
against  the  Defendant.  It  is  unnecessary  to  consider 
what  would  have  been  their  judgment  in  a  case  in 
which  the  Defendant  had  given  the  same  advice  to 
the  Government,  aud  done  the  same  act  towards  the 
Plaintiffs  from  any  indirect    motive,    or  with   direct 


ON  APPEAL    FROM    THE    EAST    INDIES. 


malice  against  them.  It  is  enough  to  say,  that  the 
decision  of  such  a  case  would  turn  on  totally  different 
principles  from  the  present, 

It  will  be  observed  also  that  their  Lordships'  rea- 
soning identifies  the  act  of  the  Defendant  with  the 
approbation  of  the  Secretary  to  the  Government  ; 
and  they  do  this,  not  forgetting  his  letter  to  the  De- 
fendant, dated  on  the  15th  October,  in  which  the 
Defendant  is  censured  for  his  act,  and  directed  to 
recall  it  ;  for  their  Lordships  think  that  the  evidence 
of  the  Defendant,  uncontradicted  by  the  evidence  of 
Beadon,  clearly  establishes  that  the  Defendant  acted 
with  his  approbation.  To  him  application  had  first 
been  made  for  directions  by  the  Captain  of  The 
"  Belleisle"  and  he  sought  advice  of  the  Defendant, 
accepted  the  advice  which  was  given  in  good  faith, 
and  could  not  have  been  withheld  withuut  breach  of 
duty  ;  and  if  so,  the  character  of  the  act  caunot  be 
changed  by  the  change  of  opinion  subsequently  mani- 
fested, or  by  the  censure  which  it  was  thought  right 
to  inflict  upon  the  agent, 

This  case  was  disposed  of  in  the  Court  below  in  a 
very  learned  and  elaborate  judgment,  to  which  their 
Lordships  have  given  the  full  consideration  it  deserves, 
though  they  caunot  accede  to  all  the  conclusions  of 
that  judgment.  The  appeal  has  been  very  ably  argued 
at  the  Bar  ;  but  their  Lordships  have  not  thought  it 
necessary  to  review  and  distinguish  the  many  cases 
cited,  either  in  the  judgment  of  the  Court  below  or 
in  the  argument.  It  seems  to  them  that  when  the 
legal  principles  to  which  they  have  adverted  are 
applied  to  the  facts  of  this  case,  its  decision  turns 
on  a  very  plaiu  and  elementary  point  :  it  is  essential 
to  an  action  in  tort  that  the  act  complained  of  should, 
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1860.        under  the  circumstances,  be   legally   wrongful   as  re- 
Eogers      gards    the    party    complaining  ;  that   is,  it  must  pre- 
Evjendro    judicially  affect  him  in  some  legal  right  ;  merely  that 
Ijutt.       it  will,  however  directly,  do  him  harm  in  his  interests, 
is  not  enough.     Cases  are  of  daily  occurrence  in  which 
the  lawful  exercise  of  a  right    operates  to   the  detri- 
ment   of    another,  necessarily    and  directly    without 
being  actiouable.     The  present  case  appears  to    their 
Lordships  to    be  no    more,  and    they  will,    therefore, 
humbly  advise  Her  Majesty    that    the    judgment    of 
the    Court  below  ought  to  be    reversed,    and  that  the 
costs  of  the  appeal  should  be  borne   by  the    Eespon- 
dents. 


Mahomed  Bauke*  Hoossain  Khan)     .      „ 
Bahadoor        -         -  -         - ; 

AN  J) 

Shurfoon  Nissa  Begum         -         -     Respondents.* 
On  appeal  front  the  Supreme  Court  at  Madras. 

3rd  &  4th      J_  HE  question  in  this  case   was   one    of   legitimacy, 
Feb.,  i860,    an(i  related  to  the   right    of    the    Appellant  to    three- 

homedan  law       *  Present  :   Members  of  the  Judicial   Committee, — The  Eight 

the  legiti-        Hon.  Lord  Kingsdown,  the  Eight  Hon.  the  Lord  Justice  Knight 

"^ J  °I  >  r       Bruce,the  Right  Hon.  Sir  Edward  Evan,  the  Eight  Hon.  The  Lord 
child  of  Ma-  .'  ,n      ^..-^      "  „.    T  .       °,      ^-,  ,     .  ■, 

homedan  Justice  Turner,  and  the  Eight  Hon.  Sir  John  laylor  Coleridge. 

parents  may       Assessors, — The  Eight  Hon.  Sir  Lawrence  Eeel,  and  the  Eight 
SEE?"    H»n.  Sir  James  W.  Oolvile. 

from  circum- 
stances, without  any  direct   proof  either  of  a  marriage  between  the 
parents,  or  of  any  formal  act  of  legitimation. 

In  the  absence  of  evidence  or  circumstances  sufficient  to  found  such 
a  presumption,  or  inference,  a  cl  aim  by  a  party  as  a  legitimate  son  to  share 
in  an  intestate's  estate  dismissed. 
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eighths    of  the    estate   of    Shasavar  Jung   Bahadoor,        i*(><<>. 
deceased.     The  parties  were  Mahomcdans,  and   inha-     Haiiomed 
bitants  of  Madras,  and  the  Appellant  claimed  as  the     hoossaw 
brother  of  the  deceased.     The  case  of  the  Respondent,       Khan 
the  infant  daughter  and  only  child  of  Shasavar  Jung     shubfoon 
Bahadoor,  was,  that  the  Appellant  was  not  his  legiti- 
mate brother,   but  was  the   oflspring  of  a  slave  girl, 
brought  up  by  one  of  the  Nicka  wives   of  the  father 
of    the  deceased,   Shasavar  Jung  Bahadoor,   and,   as 
such,  was  not  entitled  to  a  share  of  his  estate. 

The  Bill  was  filed  by  Syed  Fareed,  the  Respon- 
dent's  grandfather  and  next  friend  in  the  Supreme 
Court  at  Madras  against  Mayroon  Nissa  Begum  and 
Madar  Ool  Oomrah  Bahadoor,  alleging  that  Shasavar 
Jung  Bahadoor  died  on  the  24th  May,  1856,  intes- 
tate, leaving  the  Defendant,  Mayroon  Nissa  Begum,  his 
nicka  and  only  wife,  and  the  Respondent,  his  daughter 
by  Mayroon  Nissa  Begum,  an  infant,  him  surviving  ; 
that  the  Appellant  claimed  to  be  a  brother  of  the  in- 
testate, and  a  sharer  in  his  estate,  which  right  was 
denied,  and  that  after  certain  proceedings  had  been 
taken  on  the  Ecclesiastical  side  of  the  Supreme 
Court,  letters  of  administration  to  the  estate  of  the 
intestate  were  granted  by  that  Court  to  the  Defendant, 
Mayroon  Nissa  Begum,  as  his  widow  ;  and  the  Bill 
prayed,  that  the  usual  accounts  might  be  taken  of 
the  intestate's  estate,  and  that  the  Defendant,  May- 
roon Nissa  Begum,  as  such  widow,  might  be  declared 
entitled  to  receive  one-eighth,  and  the  Respondent,  as 
such  daughter,  might  be  declared  entitled  to  receive 
one-half  of  the  estate  and  effects  of  the  intestate ; 
and  that  it  might  be  referred  to  the  Master  to  inquire 
whether  there  were  any  other  relatives  of  the  intes- 
tate entitled   to   the  remaining  three-eighths  of  the 
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i860.        residue  :  and  in  default  thereof,  that  the  Respondent* 

uImo^d    and  the  Defendant  Mayroon  Nissa  Begum,  might  be 

Bauker      declared  entitled  to  such  remaining  three  eighths  ins 

Hoossain 

Khan       proportion  to  their  respective  shares  as  aforesaid. 
Shukfqon        The  defendants,    by  their   answers,    admitted    the 
Sissa  begum,  |acts  stated  in  the  Bill. 

The  suit  came  on  to  be  heard  on  the  9th  of  February f 
1858,  when  the  Supreme  Court  referred  it  to  the 
Master  to  inquire  and  report,  whether  the  Appellant 
was  a  brother  of  the  intestate ;  and  for  that  purpose 
the  Appellant  was  to  be  at  liberty  to  go  before  the 
Master. 

The  Appellant  left  with  the  Master  a  state  of  facts^ 
which  alleged   that,  Shasarar  Jimg  Baliadoor  was  the 
son  of   Oomrlut  Ool   Oomrcth,  a  former   Naivab  of  the 
CarnatiC)  then   deceased;    that  Oomclut   Ool    Oomrah 
married,  in  the  form,  usual  amongst  Mahomedans  for 
performing  Nicka  marriages,   to  one  Ameen  Sahiba, 
alias  Buddee  Beebee  ;  that  the  Appellant  was  the  only 
issue  of  that  marriage  and  was  the  son  of  Oomditt  Ool 
Oomrah,  by   Ameen   Sahiba,  his  melca   wife,  and  was, 
therefore,  the  brother  of  the  intestate ;  that  the  Ap- 
pellant had,  from  the  date  of  his  birth,  been  acknow- 
ledged,  treated,    and   received  by  the   Governors  in 
Council  in   Madras,  by   the   Naivabs  of  the  Carnatic, 
his  relations,  and  by  the   intestate  in  his  life,  and  by 
his  relations  and  friends,   as  the  son  of   Oomdut  Ool 
Oomrah,  and   as  the  brother  of  the    intestate.     That 
the  Appellant  and  the  intestate  were,  on  the  death  of 
their  father,    Oomdut  Ool  Oomrah,   on  the  representa- 
tion of  the  family    of    Oomdut    Ool   Oomrah,   on  the 
29th    of    September,    1801,     acknowledged    by  Lord 
('lire,  the  then  Governor  of   Madras,  to  be  the  sons 
©I  Oomdut,  Ool  Oomrah,  and  a  pension   of  Rs.  10,000, 
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was  granted   to  each   of  them,   Shasavar  Jung   Baka-        i860. 
door  and  the  Appellant,   as  the  rrieka  sons   of  Oomdul    Mahomed 
Ool   Oomrah,    which   pension    was   still  paid   to  the    ^ocSsais 
Appellant ;   and  it   further  alleged  that  the  Appel-       Khan 
lant  had  been  admitted  by  the   Defendants,   Mauroon    sHukboon 
Nissa  Begum  and  Madar  Ool  Oomrah,  to  be  the  brother 
of  the  intestate,   on  the  hearing   of  an  Ecclesiastical 
suit  in  the  Supreme  Court,  in  which   her  right  as 
widow  of  the   intestate  was  established  and  declared, 
and  also  by  Madar  Ool  Oomrah. 

The  Bespondent  also  left  a  state  of  facts  with  the 
Master,  which  stated  that  the  Appellant  was  not  the 
brother  of  the  intestate,  and  was  not  one  of  the  legi- 
timate sons  of  Oomdut  Ool  Oomrah,  formerly  Naioab 
of  the  Climatic.  That  the  Appellant  was  the  son  of  a 
slave  girl,  named  Nurgees,  otherwise  called  Ameen 
Sahiba,  by  Oomdut  Ool  Oomrah,  and  was  brought  up 
by  Vhattoore  Begum,  one  of  tho  nicka  wives  of  Oomdut 
Ool  Oomrah  ;  that  Ameen  Sahiba  was  a  slave  girl  in 
the  establishment  of  Chatloore  Begum,  and  always 
lived  with  her }  was  not  the  nicka  wife  of  Oomdut  Ool 
^Oomrah,  and  never  had  any  establishment  of  her  own  ; 
while  all  the  other  wives  of  Oomdut  Ool  Oomrah  had, 
That  the  intestate  never  acknowledged  the  Appel- 
lant as  his  brother.  That  he  kept  himself  aloof  from 
the  other  members  of  the  family.  That  Oomdut  Ool 
Oomrah  had  one  skadee  wife,  Doolarg  Begum,  and 
four  nicket  wives,  namely,  Coohoom  Begum,  Chatloore 
Begum,  Muhtaub  Begum,  and  Ilgath  Begum,  and  no 
others.  That  on  the  death  of  Oomdut  Ool  Oomrah^ 
Doolarg  Begum,  as  the  shadce  wife  of  Oomdut  Ool 
Oomrah,  received  a  pension  of  Ks.  24,000,  annually, 
from  the  Government  of  Madras ;  and  Coolsoom 
Begum,  Chatoorc  Begum,  Mahtaub  Begum,   and  Hgath 
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1860.       Begum,  as  the  nicJca  wives   of    Oomdut  Ool   Oomrah, 
Mahomed    received  a  pension  of  Es.   5,000,   each  annually  from 
TT^uff^-     the  Government  of  Madras.     That  Ameen  Sahiba  was 
Kha>-       maintained  and  supported  by  the  Appellant  for  some 
Bhdkfooh    time,  but  that  he  afterwards  refused  to  support  her, 
msaBbgum.  |n  consequence  of  which   refusal  Ameen  Sahiba  com- 
plained to  the  Government  agent  that  the  Appellant, 
who  was  in  the  receipt  of  Es.  833,  from  Government, 
did  not  support  her,    and  prayed  that  the    Govern- 
ment would   order  him   to   maintain  her.     That  the 
Government  agent,   in  a  letter   dated   the   8th  of  De- 
cember,   1840,    addressed   to   the  Appellant,   directed 
him  to  pay   his  mother,  Ameen   Sahiba,   the   sum   of 
Es.  50,  monthly. 

The  evidence  was  contradictory.  The  Appellant 
adduced  evidence  before  the  Master  in  support  of  his 
state  of  facts,  and,  amongst  other  documents,  put  in 
an  extract  from  the  records  of  the  Government,  con- 
taining a  copy  of  a  letter,  dated  the  3rd  of  October, 
1801,  from  the  then  Governor  General  to  Uzecn 
id  Dowlah,  the  Nawab  of  Arcot,  transmitting  a  state- 
ment of  the  allowance  to  be  made  to  the  family,  and 
requesting  the  Nawab  to  furnish  him  with  a  state- 
ment of  the  different  receipts  to  be  granted  for  the 
allowances,  and  the  statement  sent  in  return,  in  which 
statement  it  was  insisted  that  the  Appellant's  name 
was  returned  as  a  nicJca  son  of  Oomdut  Ool  Oomrah. 
It  was  deposed  by  two  of  the  witnesses,  sisters  of 
Oomdut  Ool  Oomrah,  who  were  examined  viva  voce  in 
support  of  the  Appellant's  state  of  facts,  that  they  were 
present  at  the  nicka  marriage  of  Ameen  Sahiba  with 
Oomdut  Ool  Oomrah,  and  that  the  Appellant  was  the 
issue  of  that  marriage,  and  that  he  was  always  treated 
by  Oomdut  Ool  Oomrah  as  his  legitimate  son,  and  had 


ON    APPEAL    FROM    THE    EAST    INDIES. 


141 


Nissa  Beuum. 


as    such    been  received  by  the    witnesses  and  other        lseo; 
members  of  the  family.     The  Government  agent  and     Mahomed 
paymaster  of  the  Caraatie  stipends  was  also  examined     jjoo^sain 
by  the  Appellant,  and  he  stated  that  the  Appellant       Khan 
and  Shasavar  Jung  Bahadoor  had  both  the  same  yearly     Shurfoon 
allowance    as    nicka    sons    of    Oomdut    Ool    Oomrah, 
and  that  the   Appellant  had  been  treated  as  a  nicka 
son  by  the  British  Government. 

The  Ecspondent  adduced  evidence  in  support  of 
her  counter  state  of  facts,  and  relied  upon  a  docu- 
ment, being  the  reply  of  the  Nawab  of  A  root  to  the 
letter  of  the  Governor  General,  forwarding  a  memo- 
randum of  the  receipts  to  be  taken,  in  which  the  Ap- 
pellant was  thus  described  : — "  Receipt  under  the  seal 
of  Rauhul  ul  Nissa,  alias  Chat  tore  Begum,  with  her 
sons  as  follows  : — "  For  BauJcer  Hoossain  Khan  (the 
Appellant)  Es.  834.  5^a. ;  iov  CJiattore  Begum,  Es.  416. 
lOfa."  The  Ecspondent  also  tendered  an  extract  from 
the  records  of  Government,  being  a  copy  of  a  letter 
dated  the  7th  of  October,  1820,  [a)  from  Nawab  Azecm 
Jah,  deceased,  the  then  Nawab  of  the  Carnatic,  to 
the  Government,  stating  that  CJiattore  Begum,  who 
received  the  Government  stipend  of  Es.  4 Id.  lOfa., 
had  died  on  the  15th  of  September,  and  that  the 
stipend  and  that  of  Mahomed  Banker  Hoossain  Khan 
(the  Appellant),  son  by  a  concubine  of  the  late  Nawab, 
had  been  paid  on  one  receipt,  and  that  then  the 
stipend  of  Mahomed  BauJcer  Hoossain  Khan,  amount- 
ing to  Es.  853,  5|a.,  would  be  payable  on  his 
separate  receipt.  This  document  was  objected  to, 
and  was  not  admitted,  the  Master  considering  it  irre- 
levant, and  the  Appellant  no  party  to  it.  Evidence 
was  also  adduced  by  her  to  the  effect  that   the  Ap- 

(a)  See  post,  p.  150, 
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pellant  might  have  been  regarded  as  the  nicka  son  of 
the  Oomdut  Ool  Oomrah,  as  he  had  been  adopted  by 
Chattore  Begum,  the  childless  nicka  wife  of  the  Nawab, 
and  brought  up  by  her  as  her  own  son,  but  that  he 
was  the  offspring  of  a  slave  of  Chattore  Begum  named 
Amcen  Sahiba, 

The  Master  by  his  report  found  that  the  Appel- 
lant was  the  son  of  the  Oomdut  Ool  Oomralt  by  his 
nicka  wife,  Amcen  Sahiba,  and  that  he  was  the 
legitimate  brother  of  the  intestate. 

The  Eespondent  filed  two  exceptions  to  this  re- 
port ;  first,  that  the  Master  had  rejected  the  letter 
of  the  Tth  of  October,  1820,  whereas  he  ought  to 
have  admitted  it  as  evidence  for  the  Respondent ;  and 
secondly,  that  the  Master  had  found  the  Appellant 
to  be  the  brother  of  the  intestate,  whereas  the  Master 
ought  to  have  found  that  the  Appellant  was  not  the 
brother  of  the  intestate. 

These  exceptions  were  argued  on  the  2nd  of  July, 
1858,  before  the  Chief  Justice,  Sir  Christopher  Raio- 
linson,  and  allowed.  The  reasons  of  the  Chief  Jus- 
tice for  making  the  Order  allowing  the  exceptions, 
transmitted  to  the  Privy  Council,  were  as  follows:  — 
"  First  exception,  as  to  the  document  purporting  to 
be  a  translation  of  a  letter  or  note  from  the  late 
Nawab  Azccm  Jah  to  the  Government,  bearing  date 
7th  of  October,  1820,  was  tendered  on  behalf  of  the 
Plaintiff  as  a  declaration  by  the  head  of  the  family 
concerning  pedigree,  in  the  same  way  as  the  other 
letters  of  the  Nawab  m  1S01  had  been  admitted  on 
the  other  side.  It  was  admitted  before  the  Master 
to  be  a  true  translation ;  it  came  from  its  proper 
custody,  namely,  the  Government  otlice.  Xo  ob- 
jection was  taken  that  a  further  search^for  the  original 
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Persian  note  wan  necessary.  Upon  the  above  state  of  i860, 
facts,  I  was  of  opinion  that  the  document  should  have  mIh^med 
been  admitted,  whatever  might  have  been  the  case,  had  ^AUKER 
other  objections  been  taken  ;  but  I  added,  that  when  Khan 
deciding  the  second  exception,  I  would  consider  the  shttrfoon 
document  as  not  before  the  Court.  Second  excep-  NlsSA  Bb&ih*' 
tion. — The  allowance  of  this  exception  turned  on  the 
fact,  whether  the  claimant,  Mahomed  Banker,  was  the 
legitimate  brother  of  Shasavar  Jung  Bahadoor,  de- 
ceased ;  or,  in  other  words,  whether  his  mother  the  girl 
Buddee  Beebee,  alias  Ameen,  was  the  lawful  wife  of  the 
Oomdut  Ool  Oomrah  Bahadoor.  To  establish  this 
fact,  two  old  female  witnesses,  relatives  of  the  Nawab, 
deposed  to  the  fact  of  a  marriage  having  taken  place 
as  far  back  as  1800,  if  at  all ;  they  gave  no  dates. 
There  was  no  other  witness  to,  or  any  other  evidence 
of,  the  marriage,  save  the  above  direct  testimony. 
There  was  not  any  evidence,  as  is  usual,  and  might 
have  been  expected  in  the  case  of  a  Naivatfs  marriage7 
such  as.  the  attendance  of  the  Cazee  or  some  other 
Mahomedan  officer,  no  fixing  of  the  dowry,  &c,  while 
all  the  facts  and  circumstances  which  were  beyond 
dispute  since  1800,  instead  of  supporting  the  fact  of 
a  marriage,  tended  most  strongly  to  the  opposite 
conclusion.  It  was  proved  on  both  sides  that  the 
alleged  wife,  Ameen  Sahiba,  was  a  poor  girl,  a  protege 
and  servant  of  Chattore  Begum,  one  of  the  wives  of 
the  Oomdut  Ool  Oomrah ;  that  after  the  time  of  the 
supposed  marriage  she  continued  to  live  with  her 
mistress,  instead  of  having  a  seperate  house  and 
establishment  of  her  own,  as  all  the  other  wives  of 
the  Nawab  had.  That  on  the  birth  of  her  child  (in 
1800  or  1801)  he  was  given  to  Chattore  Begum; 
that  on  the  death  of  the  Nawab  shortly  after,  in  ISO! 
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1860.        -^vlion  the  list  of  his  family  was  sent  in  to  the  Govern* 
Maiiomed    ment  by  his  successor  for  pensions,  the  name    of   this 
Hoo8sain     woman  nowhere  appeared,  either  in  the  list    of   wives 
Kuan       or  0f  0faCY  persons  entitled  to  any  payment  (see  Lord 
Srubiooh    CHve's  letter  of  October  the  3rd,  1801,  and  the  Nawab 
Azeen-Qol-JJowlanrs  answer   of   the    1/th   01    October, 
1801).     It  was  not  proved  that  she  either  received  any 
pension  or  did  any  act  claiming  to  be  a  wife  from  1SU0 
down  to  the  day  of  her  death,  about  fifty  years    after- 
wards, but  that  she  was  dependant  on  what  the    could 
obtain  from  her  son  Mahomed  Danker.     In  support  of 
the  claimant's  case,  it  was  also  urged    that    his  name 
appears  in   the   NawaVs    list  of    the  3rd   of   October, 
1801,    as  a    '  n idea  son '    of   the  late    Nawab.      True 
it  is  that  it  does,  but  the  letter  of   October  3rd,    taken 
as  it  should  be,  together  with  the  answer  of   the    17th 
of  October,  destroys  rather  than  strengthens  his   case  ; 
for  though  in  the  first  list   of  October   3rd,   Mahomed 
Banker 's  name  appears  in  the  list    of  Nicka    sons,    the 
name    of  his   mother   nowhere  appears   either  in   the 
list  of  wives  or  elsewhere ;  while  in  the  list  of  October 
17  th,  he  is  described  as  the  son   of    Chat  tore   Begum, 
under  whose  seal  the  receipt  for  his  and  her  pension  is 
to  be  given,  thus  explaining  how  the  Nawab  came    to 
insert  his  name  in  the  first  list  as  a  '  nicka    son,'  viz., 
because   he   considered    Chattore   Begum,    to    be    his 
mother.     On  weighing  the  whole    of  the   above    evi- 
dence I  could  not  come  to  the  conclusion   that   the 
claimant  had  established  the  marriage  of   his    mother 
Amccn,    or   his    own   legitimacy.      The    girl,    Ameoi 
Sahiba,  I  consider  never  was  the  wife   of   the  Nawab, 
though  the    Naivab   was  probably    the  father  of  her 
illcgimate  child ;    that     Chattore   Begum   not  having 
any  children  of   her   own,    took    to  jt  soon   after  its 


ON   APPEAL    FROM    THE    EAST    INDIES.  146 

birth,  a  proceeding  to  which  a  humble  attendant  would  1S6°- 
gladly  consent,  and  would  not  object  to  his  name  Mahomed 
being  sent,  in  1801,  as  a  '  Nicka  son'  of  the  Na-  h^SSSi 
wab,  entitled  to  a  pension ;  while  the  improbability  Kkan 
of  the  name  of  a  wife  of  a  Nawah  not  being  returned  Shttbpoon 
in  the  list  of  the  family  in  1801,  and  of  her  remain-  NlS3A  Bbq0* 
ing,  during  a  long  life,  content  with  such  exclusion 
and  consequent  loss  of  all  pension,  the  equally  great, 
if  not  greater,  improbability  of  a  Mahomedan  wife 
giving  up  her  only  son  (if  legitimate)  to  another  wife, — 
pressed  so  strongly  on  my  mind  as  altogether  to  out- 
weigh the  not  very  clear  and  wholly  unsupported 
testimony  of  the  two  female  witnesses  to  the  marriage. 
In  support  also  of  the  case  of  Mahomed  Banker  being 
a  brother,  some  evidence  was  adduced  before  the 
Master  of  admissions  by  Maproon  Nissa  (the  Defen- 
dant and  infant  Plaintiffs  mother)  both  iu  this  and  the 
MauJcamah  Court,  though  this  class  of  evidence  was 
not  much,  if  at  all,  relied  on,  when  the  case  was 
before  the  Court.  I  refer  to  it  least  it  should  be  sup- 
posed that  it  had  escaped  my  notice.  Supposing, 
hewever,  that  such  evidence  could  be  made  admissible 
against  the  infant  Plaintiff,  I  do  not  think  it  was 
entitled  to  any  weight  under  the  circumstances  of 
this  case.  The  Defendant,  Mayroon  Sissa,  a  person 
of  low  origin,  had  only  been  married  four  or  five 
years  before  the  death  of  her  husband,  Shasavar  Jung 
Bahadoor.  She  was,  as  is  unfortunately  too  fre- 
quently the  case  in  the  East,  immediately  after  the 
death  of  her  husband  surrounded  by  claimants,  who, 
after  disagreeing  amongst  themselves  as  to  the  division 
of  the  property  of  the  infant,  commenced  law  suits, 
some  as  friends  of  the  infant,  some  for  administra- 
tion, &c.  ;  no  less  than  two  or  three  on  the  present 
vol.  viu.  s 
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occasion  were  so  commenced,  one  by  the  claimant 
himself,  Mahomed  Banker,  in  the  MauJcamah  Court. 
The  finding  in  this  last  Court,  I  will  ouly  observe,  is 
rested  solely  on  the  admissions  of  the  claimants,  none 
of  whom  had  any  claim  except  the  widow,  and  on  the 
fact  of  his  name  appearing  in  the  first  list  of  the 
Naivab  of  3rd  of  October,-  1801,  as  a  '  NicJca  son;7 
on  the  small  weight  this  is  entitled  to  when  read  with 
the  second  letter  of  17th  of  October,  1801,  I  have 
already  remarked.' r 

From  the  Order  allowing  the  exceptions  the  present 
appeal  was  brought 

Mr.  R.  Palmer,  Q.  C,   and  Mr,    W.  II  Melvillr 
for  the  Appellant. 

As  the  parties  are  Mahomedaus,  their  rights  are  to- 
be  regulated  by  the  Mahomedan  law.  By  that  law,  a 
marriage,  in  circnmstances  of  reputation  and  ac- 
knowledgment, like  the  present,  will  be  presumed,, 
and,  consequently,  the  legitimacy  of  the  Appellant, 
Fyaz  Ali  Khan  v.  Mussummaut  Fatima  Khatoon  (a), 
Khajah  Hidayut  Oollah  v.  Rat  Jan  Khartum  (b), 
Jeswunt  Sing-jee  Ubby  Sing-jee  v.  Jet  Sing-jee  Ubbj 
Sing-jee  (<?),  Mirza  Qualm  Ali  Beg  v.  Mussummaut 
Eingun  (d),  Macnaghten  "  On  Mahomedan  law," 
Introd.  p.  xxiv.  and  ch.  vii.  par.  33  ib.  and  pp.  132, 
376.  Baillie,  Muh.  law  of  Inh.  35.  But,  here  the 
evidence  of  the  witnesses  to  the  marriage  examined 
by  the  Appellant,  two  of  whom  were  members  of  the 
family,  satisfactorily  establish  both  in  law  and  in 
fact  the  NicJca  marriage   of  Ameen   Sahiba  with   Oom- 

(a)  1  Ben.  Slid.  Dew.  Kep.  357. 

(b)  3  Moore's  Ind.  App.  Cases,  295. 

(c)  3  Moore's  Ind.  App.  Cases.  245, 
(d)  3  Ben.  Sud.  Dew.  Rep.   152. 
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dut  Ool  Oomrah.     Hearsay  evidence  is  admissible   by        186°- 
the  Mohamedan  law,  if  there    be   no    formal  proof     Mahomsb 
of  the  marriage,  Macnaghten  "  On  Mahomedan   law,"     hoossain 
Introd.  p.   xxiii.  and   ch.  xii.   par.  14,  p.  77.     At  all       Khan 
events,  we  submit,  that  the  evidence,  after  so  long  a     Shurfoon 
lapse  of  time,  was  sufficient  to  raise  a  legal  presump- 
tion in  favour  of  the  marriage  and  of  the   legitimacy 
of  the    Appellant,  which    presumption,    we    submit, 
has   not  been   rebutted.     The  rule  in  such  a   case  is, 
Semper  precesumitur  pro  matrimonio,  which  is  admitted 
in  English  Courts,  Piers   v.    Piers  (a).     It   is  shown 
that  the  Appellant  was  acknowledged  and  treated  by 
Oomdut  Ool  Oomrah  as  his  legitimate  son,  and  that  he 
was   recognized  as   such    by  the  family,   and   by  the 
Government  of  Madras.     The  statement  that  Ameen 
Sahiba  was  a  slave  is  unfounded  in  fact. 

Sir  Hugh  Cairns^  Q.  C,  and  Mr.  Ayrton,  for  the 
Respondent. 
There  are  no  circumstances  in  this  case  to  raise  the 
presumption  of  legitimacy  contended  for.  The  autho- 
rities relied  upon  by  the  Appellant's  Counsel  in  sup- 
port of  their  propositions  do  not  apply.  Here  there 
is  no  satisfactory  evidence  that  the  Appellant's  mother 
was  the  Nicka  wife  of  Oomdut  Ool  Oomrah,  or  of  any 
acknowledgment  by  him,  that  the  Appellant  was  his 
child  ;  on  the  contrary,  the  Respondent's  evidence 
establishes  the  fact,  that  he  was  adopted  by  Chaitore 
Begum,  one  of  the  Nicka  wives  of  the  Natvab,  she 
being  childless,  and  was  the  son  of  Ameen  Sahiba,  a 
protege,  or  dependant,  living  with  her.  The  Master 
improperly  rejected  the  letter  dated  the  7th  of  Oc- 
tober, 1820,  which  was  a  statement  of  a  deceased 
member  of  the  intestate's  family  respecting  his  pedi- 
gree and,  therefore,  relevant  to  the  inquiry. 

{a)  2  II.  L.  Cases,  331. 
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Their  Lordships'  judgment  was  delivered  by 
The  Lord  Justice  Knight  Brtjce. 


20th  Ji 
1861 


The  question  in  the  present  appeal  from  the  Su- 
preme Court'  of  .Judicature  at  Madras,  between 
Mahomedans,  is,  whether  upon  the  evidence  in  the 
case,  the  Appellant  ought  to  be  considered  as  the 
lawful  brother  of  Shasavar  Jung  Bahadoor,  that  is  to 
say,  the  lawful  son  of  Oomdut  Ool  Oomrah,  a  Maho- 
metan, formerly  Nawab  of  the  Carnatie,  the  father 
of  Shasavar  Jung  Bahadoor,  who  having  survived 
Oomdut  Ool  Oomrah  for  more  than  half  a  century 
died  at  Madras  in  the  year  1856. 

The  point  arose  in  a  suit,  in  the  Court  already 
mentioned,  for  administering  the  estate  of  Shasavar 
Jung  Bahadoor,  the  decree  in  which,  dated  the  9th 
of  February,  1858,  directed,  among  other  things,  a 
reference  to  the  Master  of  the  Court,  to  inquire  and 
report  whether  the  Appellant  was  a  brother  of  Shasa- 
var June/  Bahadoor,  and  directed  that  for  that  pur- 
pose the  Appellant  (not  a  party  to  the  cause)  should 
be  at  liberty  to  go  before  the  Master. 

The  Appellant,  availing  himself  of  this  permission, 
carried  in  a  state  of  facts  and  charge  before  the 
Master,  which  is  in  these  terms  : — "  That  the  Master 
be  directed  to  inquire  and  report  to  the  Court 
whether  the  said  Mahomed  Banker  Hoossain  Khan 
Bahadoor  is  a  brother  of  Shasavar  Jung  Bahadoor, 
the  intestate  in  the  pleadings  of  this  cause  named. 
That  Shasavar  Jung  Bahadoor ,  the  said  intestate,  was 
the  son  of  Oomhut  Ool  Oomrah  Bahadoor,  Nawab  oj 
the  Carnatie,  now  deceased.  That  the  said  Oomdut 
Ool  Oomrah  Bahadoor,  Nawab  of  the  Carnatie,  the 
father  of  the  said  Shasavar  Jung  Bahadoor,  deceased, 
was,  some  three  or  four  years  prior  to  his  death,  on  or 
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about  the   month  of  December,   married,  in    the   form         i860. 
usual  amongst  the  Mahomedans  for  performing  nicka    m^homed 
marriages  to  one   Ameen   Sahiba,  alias   Budclce  Beebce.      Bauke* 
That  the  said  Mahomed  Banker  Hoossain  Khan  Baha-       Khan 
door   was   the   only   issue   of   the   said  marriage    and     o     *' 
was  the   son  of   the   said    Oomdut   Ool  Oomrah   Baha-  Nissa  Eegum- 
door,  Natvab  of  the    Carnatic,    by  his   nicka  wife     the 
said  Ameen  Sahiba,  alias  Buddee  Beebee,  and  was  born 
on  the   10th   of  June,   1800,    and    is,    therefore     the 
brother    of   the    said    Shasavar   Jung    Bahadoor    de- 
ceased.    That    the    said    Mahomed  Banker    Hoossain 
Khan  Bahadoor  has,  from  the  date  of  his   birth  up  to 
the   present  time,   been   acknowledged,    treated    and 
received  by  the   Governor  in   Council  in   Madras   by 
the  Natvabs  of  the  Carnatic,  his  relations,    and  by  the 
late  Shasavar  Jung   Bahadoor,   deceased,    in  his   life 
and  by  his  relations  and  friends,  as   the   son  of  the 
said    Oomdut  Ool  Oomrah   Bahadoor,    Nawab  of  the 
Carnatic,  and  as  the  brother  of  the   said   Shasavar 
Jung  Bahadoor,   deceased.     That   the  said   Mahomed 
Bauker  Hoossain  Khan  Bahadoor,  and  Shasavar  Jung 
Bahadoor,    deceased,    were,    on    the    death   of    their 
father,     the    said     Oomdut,    Ool     Oomrah    Bahadoor 
Naivab  of  the  Carnatic,    on  the  representation   of  the 
family    of  the   said    Oomdut   Ool   Oomrah   Bahadoor 
the  Naivab  of  the  Carnatic,  on  the  29th   of  September 
1801,  acknowledged  by  Lord  Clive,  then  Governor  of 
Madras,    to    be   the    sons    of   the    said    Oomdut    Ool 
Oomrah  Bahadoor,   the  Nawab  of  the    Carnatic  •   and 
a  pension  of  Es.  10,000,  was  granted  to  each  of  them 
the  said  Shasavar  Jung  Bahadoor,   deceased,  and  the 
said  Mahomed  Bauker   Hoossain  Khan  Bahadoor   as 
the    nicka    sons    of   the    said    Oomdut    Ool   Oomrah 
Bahadoor,  the  Nawab  of  the  Carnatic,  deceased,  which 
pension  has  since  been  and  still  is  paid  to  the  said 
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I860. 

Mahomed 

Bauker 

Hoossain 

Khan 

v, 

Shuhfoon 

Nissa  Begum. 


Mahomed  Bauker  Hoossain  Khan  Bahadoor.  That  the 
said  Mahomed  Bauker  Hoossain  Khan  Bahadoor  has 
been  admitted  by  the  Defendants,  Mayroon  Nissa  Be- 
gum and  Madar  Ool  Oomrah  Bahadoor,  to  be  the  brother 
of  the  said  Shasavar  Jung  Bahadoor,  the  former  by  her 
Counsel  and  Proctor  on  the  hearing  of  the  Ecclesias- 
tical suit  in  the  Supreme  Court,  in  which  her  right  as 
widow  of  the  said  Shasavar  Jung  Bahadoor,  deceased, 
was  established  and  declared,  and  by  the  said  Madar 
Ool  Oomrah  Bahadoor,  in  the  late  NaioaVs  MauJcamah 
Court,  and  in  certain  writings  under  his  hand." 

The  claim  was  opposed  on  behalf  of  the  Respon- 
dent, the  daughter  and  only  child  of  Shasavar  Jung 
Bahadoor,  and  evidence  was  adduced  on  each  side 
in  support  of  it  and  against  it.  Upon  the  whole  of 
the  evidence,  the  Master  reported  in. the  Appellant's 
favour,  rinding  that  the  Appellant  was  the  son  of 
Oomdut  Ool  Oomrah,  by  u  his  nicka  wife"  Ameen 
Sahiba,  and  was  the  brother  of  Shasavar  Jung  Baha- 
door. But  exceptions  to  the  Master's  report  were 
taken  by  the  Respondent,  and,  upon  argument,  de- 
cided in  her  favour  by  the  Supreme  Court ;  a  decision 
that  produced  the  appeal  now  before  their  Lordshipsr 
and  which  was  argued  here  fully  and  very  well. 

The  exceptions  are  thus  : — "  First  exception. — For 
that  the  said  Master  hath,  in  and  by  the  said  separate 
report,  rejected  the  Exhibit  C    (a),  mentioned  and  set 

(a)  Exhibit  C. — Deposed  to  by  P.  Nuttatomby  Moody.  "  From 
bis  Highness  the  Nawab  Azum  Jah,  dated  7th  October,  1820.  On 
the  15th  September  died  Chatoor  Begum  {Nicka  wife  of  the  late 
Naioab  Oomdut  Ool  Oomra),  who  received  from  the  honourable 
company  a  stipend  of  rupees  416  10§.  Her  stipend,  and  that  of 
Mahomed  Bauker  Hoossain  Klian,  son  by  a  concubine  of  the  late 
Nawab,  have  been  paid  on  one  receipt,  and  now  the  stipend  of 
Mahomed  Bauker  Hoossain  Elian, amounting1  to  rupees  833  5\,  will  be 
payable  on  his  separate  receipt.  I  state  this  for  your  information,  &c." 
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forth  in  his  said  report,  and  offered  as  evidence  on  186°- 
behalf  of  the  Plaintiff,  in  support  of  her  state  of  facts  Mahomed 
and  charge  left  in  this  cause  on  the  23rd  of  April,  Hoossais 
1858  ;  whereas  the  said  Master  ought  not  to  have  Khan 
rejected  such  exhibit  C,  but  ought  to  have  admitted  it  Shurfoon 
as  evidence  for  the  said  Plaintiff.  Second  exception. 
— For  that  the  said  Master  hath,  in  and  by  the  said 
separate  report,  found  that  Mahomed  Banker  Hoossain 
Khan  Bahadoor  is  the  brother  of  Shasavar  Jung  Baha- 
door,  the  intestate,  in  the  pleadings  of  this  cause 
named  ;  whereas  the  said  Master  ought  to  have  found 
that  the  said  Mahomed  Bau/cer  Hoossain  Khan  Bahadoor 
is  not  the  brother  of  the  said  Shasavar  Jung  Bahadoor, 
deceased.  Wherefore  the  said  Plaintiff  doth  except  to 
the  said  Master's  separate  report,  and  appeals  there- 
from to  the  judgment  of  this  Honourable  Court/7 
Aud  the  order  allowing  these  exceptions  is  in  these 
terms  : — "  The  matter  upon  the  exceptions  taken  by 
the  plaintiff  to  the  separate  report  of  Charles  Martin 
Teed,  Esquire,  the  Master  of  this  Honourable  Court, 
dated  the  10th  of  June  last,  made  in  pursuance  of  the 
decree  made  on  the  hearing  of  this  cause,  and  bearing 
date  the  9th  of  February  last,  coming  on  to  be  argued 
this  present  day  before  the  Honourable  the  Supreme 
Court  of  Judicature  at  Madras,  in  the  presence  of 
Counsel  on  behalf  of  the  said  Plaintiff  and  Mahomed 
Banker  Hoossain  Khan  Bahadoor  ;  and  the  said  excep- 
tions and  report  being  opened,  upon  debate  of  the 
matter,  and  hearing  what  was  alleged  by  the  Counsel 
on  both  sides ;  this  Court  doth  Order  that  the  said 
exceptions  be  allowed,  with  costs  of  the  proceedings 
had  before  the  said  Master,  and  of  this  application  and 
Order." 

In  the  view  that  their  Lordships  take  of  the  matter,. 
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Nissa  BkguM. 


18C0.        the  first   exception  is  unimportant ;  for,    whether    the 
Mahomed    document  to  which  it  relates  be  considered  or  not  con- 
Bauker     sidled  as  part  of  the  evidence,    the  conclusion  as  to 
Khan       the   question   of  legitimacy   must,   according  to  their 
Shhrfoon    Lordships'  opinion,  be  the   same;  and   with  regard  to 
that   question,    their   Lordships   find   it   to   be,  if  not 
established,  at  least  highly  probable,  that  the  Appel- 
lant, who  seems   now  to   be  between  fifty-eight  and 
sixty-two   years  of    age,   was  born  in  the  house   of 
Ckattorc  Begum,  a  Nicka  wife  of  Oomclut  Ool  Oomrah, 
and  it  appears  to  be  clear  that  he  (the  Appellant)  is  the 
son  of  a  woman   who  was  a  protege^  or  dependant,  if 
not  a  servant,  of  that  lady.  She  seems  to  have  brought 
up  the   Appellant's  mother,  Amecn  Sahiba,  mentioned 
in  the  report,  and  to  have  taken  an  interest  in  her.     It 
appears  likely  that  Ameen  Sahiba,  from  a  time  preced- 
ing her  adolescence   until  the  death   of    Chattore,  had 
no  other  home   than    the    residence  of    Chattore,  aud 
that  Qomdat  Got  Oomrah,  whether  legitimately  or  ille- 
gitimately, was  the  father  of  the  Appellant,  and   so, 
from  the  time  of  his  birth,  reputed   generally   to  be ; 
their  Lordships,  by  using  the  term  "  reputed   gene- 
rallv,"  not,  however,  meaning  to  affirm  or  deny  that 
there  ever  was  any  acknowledgment  of  the  paternity 
by  Oomclut  Ool  Oomrah.       He  (Oomclut  Ool  Oomrah) 
died  before  the  year  1802,  and  was  survived  for  several 
years  by  Chattore.     She  was  survived  for  several  years 
bv  .  t  meen  Sahiba,  and  since  the  death  of  Ameen  Sahiba 
some  years  have  elapsed. 

More  than  once  in  the  proceedings  before  us,  Ameen 
Sahiba  is  described  as  a  slave.  Their  Lordships,  how- 
ever, believe,  and  it  has  been,  by  the  Counsel  on  each 
side,  at  the  bar,  expressly  and  distinctly  admitted,  that 
she   vas  not   so.     Their   Lordships,    accordingly,  for 
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every  purpose  of  the  present  litigation,   assume  that         iseo^ 
Ameen  Sahiba,  during  her  whole  life,  was  free.  Mahomed 

Chat'tore  Begum,  who  seems  not  to  have  had  any  child     hoossaix 
ut'  her  own,  appears  to  have  adopted  the  Appellant  from        Khan 
the  time  of  his  early  childhood,  if  not  from  the  time     Shurfoon 
of  his  birth,  and  thenceforth  during  the  whole  of  her 
life  to  have  treated  him   as  her  son  ;   and  both  the 
Appellant  and  his  mother  lived  continually,  as  it  seems, 
with  Chat  tore  until  her  death — the  Appellant  from  his 
birth,  his  mother  from  a  time   preceding'that  event. 
The  Appellant's  examination  in   support  of  his  state 
of  facts  contains  but  an  indistinct  and  indirect,   if  it 
contains  any,   allegation  that  his  mother  was  the  wife 
of  Oomdut  Ool  Oomrah. 

Proceeding  on  the  basis  of  these  remarks,  their 
Lordships  deem  it  necessary  or  convenient  now  to 
divide  the  evidence  into  two  portions  :  the  first  con- 
sisting of  the  testimony  of  two  widow  ladies,  named 
Skurfoon  Nissa  Begum,  and  Fakroon  ATissa  Begum, 
and  the  second  consisting  of  all  the  rest  of  the  evi- 
dence ;  and  to  consider  the  second  portion  previously 
to  considering  the  first ;  and,  in  considering  the 
second  portion,  to  deal  with  it  as  if  the  first  were  not 
existing.  So  viewing  the  evidence,  their  Lordships 
are  of  opinion  that  what  has  just  been  described  as 
the  second  portion  of  it  is  insufficient  to  support 
the  Appellant's  contention  that  he  is  the  legitimate 
or  legitimated,  son  of  Oomdut  Ool  Oomrah.  By  the 
second  portion  of  the  evidence  it  is  not  shown  that 
there  was  at  any  time  a  ceremony  of  marriage  be- 
tween him  and  Ameen  Sahtba,  or  that  she  at  auy  time 
claimed  or  professed,  or  represented  herself  to  be  his 
wife  or  widow,  or  was  at  any  time  acknowledged  by 
him  as  his  wife,  or  was  by  the  Government  or  other- 

vol.  vii r,  i 
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^Jf^!^  wise  at  any  time  recognized  or  treated  as  his  wife  or 

Mahomed  widow,     Though  five  other  ladies,  as  his  widows,  had 

HoossAis  allowances  from  the  Government,  she  had  none. 

Khan  rpj^  cage^  ^00^  ^us  regarded,  there  is  no  proof  that 

Shurfoon  Oomdut  Ool  Oomrah  at  any  time   treated,   recognized. 

NlSWA  BBGDMv  ,  ill,!*  *n  i-  !•-■ 

or  acknowledged  the  Appellant  as  his  son,  and  it  does 
not  (we  think)  help  the  Appellant  that,  soon  after  his 
alleged  father's  death,  the  Appellant,  as  a  member  of 
Oomdut  Ool  Oomratis  family,  had  a  pension  from  the 
Government,  which  the  Appellant  still  enjoys,  and 
which  there  seems  to  their  Lordships  to  be  no  reason 
in  point  of  justice,  fairness,  or  propriety,  why  he 
should  not  continue  to  enjoy.  That  pension  was, 
with  the  assent  and  concurrence  of  the  family  of 
Oomdut  Ool  Oomrah,  certainly  allotted  to  the  Appel- 
lant, then  a  minor,  in  very  early  childhood,  as  a  son 
of  Oomdut  Ool  Oomrah,  but  also  as  the  son  of  Chat- 
tore,  which,  by  adoption,  though  by  adoption  alone, 
as  already  mentioned,  the  Appellant  was  :  nor  can  he, 
in  our  opinion,  be  taken  to  have  had,  or  to  be  enjoying, 
any  Government  pension  or  Government  allowance 
whatever,  in  the  character  of  a  son  of  Ameen  Sahtba, 
It  was  for  the  pecuniary  interest  of  Chattore,  with 
whom  the  mother  and  the  son  were  living,  to  repre- 
sent the  Appellant  as  Chat  tore's  son,  and  if  Ameen 
Sahiba  was  not  a  widow  of  Oomdut  Ool  Oomrah,  it 
wTas  for  her  interest  also,  and  that  of  the  Appellant, 
that  he  should  not  be  represented  as  her  son. 
Their  Lordships  are  of  opinion,  that  unless  the  testi- 
mony forming  what  their  Lordships  term  the  first 
portion  of  the  evidence  ought  to  be  deemed  credible 
and  of  some  weight,  the  Appellant's  claim  fails.  Is, 
theu,  Shurfoon  Nissa  Begum,  or  Fakroon  Nissa  Begum, 
a    credible    witness  ?       They    have    deposed  thus 
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Skur/oon  Nissa  Begum,  a  widow,  residing  at  No.  1SW)- 
25,  in  Amyapah  Modelly  Street,  at  Royapettah,  de-  Mahomed 
posed :  "1  know  Mahomed  Banker  Hoossain  Khan.  HooaaS 
I  knew  his  mother  and  his  father,  who  was  my  Khan 
brother.  There  was  a  girl  inside  the  house ;  he  Shurfoon 
married  her  by  Nicka,  The  Nabob  Oomdut  Ool  NlsSA  B£GUM" 
Oomrah  married  by  Nicka,  Ameen  Sahiba.  Some 
time  after  the  Nicka  marriage  Banker  Hoossain  was 
born.  Immediately  on  the  birth  of  the  child  he  was 
given  in  adoption  to  Chat  tore  Begum.  I  was  present 
at  the  Nicka.  The  Nicka  was  read  outside.  The 
people  came  in,  tied  a  Lutcha,  and  put  a  nose  orna- 
ment. The  Lutcha  was  tied  on  Ameen  Sahiba,  and 
the  nose  ornament  was  put  on  her ;  I  cannot  say  who 
by,  there  were  so  many  persons  present.  I  do  not 
know  if  any  of  the  people  are  alive  except  us  two. 
After  the  Nicka  ceremony,  Oomdut  Ool  Oomrah  and 
Ameen  Sahiba  lived  as  husband  and  wife.  After 
Bauker  Hoossain  Khan's  birth  Ameen  Sahiba  was  in 
the  Chattore  Begum's  house.  Bauker  Hoossain  Khan 
has  been  treated  by  myself  as  my  brother's  son,  as 
my  nephew.  I  knew  Shasavar  Jung  ;  he  was  the  son 
of  my  brother,  Oomdut  Ool  Oomrah.  Shasavar  Jung's 
mother  was  Koolsoon  Begum,  who  brought  him  up,  and 
Bauker  Hoossain  was  brought  up  by  Chattore  BegumP 
Cross  examined  by  Mr.  Wilkins. — "Ameen  Sahiba 
was  a  child  of  a  poor  man ;  I  do  not  know  his  name. 
Ameen  Sahiba  was  not  a  slave  girl  in  the  family  ;  she 
was  a  child  of  a  poor  nobleman,  who,  being  unable 
to  support  his  child,  he  gave  the  child  to  be  supported 
by  Chattore  Begum.  I  know  this  because  we  were 
in  the  habit  of  going  to  Chattore  Begum's  house, 
and  she  in  the  habit  of  coming  to  us.  Upon  asking 
Chattore  Begum}  she  said    it    was   a    poor   noblemi 
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J^^      child,  and  I  bring  her  up  ;   she    did  not  say    who    tho 

Mahomed    poor   nobleman    was,   and   we    did    not  ask.     I    was 
Backer      x  , 

Hoossaix     present  when  the    I\icka   took   place.     1    was   not  in 

the  Dewanah  Khanah  when  the    Nicka    was  read   and 

Shdrfoon    took  place.     I  was  among    the    assembly   of   the   fe- 

Kissa  Begum.  f  .  , 

males.  Amcen  Sahtba  died  lately,  about  seven  or 
eight  'years  ago.''  Re-examined  by  Mr.  Ritchie. — 
"  Ameen  Safriba.  lived  in  Chattore  Begum's  house  up 
to  the  time  of  her  death."' 

Then  Fa/croon  Nissa  Begum,  is  examined.  She 
deposed  as  follows:  "  I  know  Mahomed  Banker 
Hoossain  Khan  Bahadoor.  I  knew  his  mother  ;  she 
was  called  Amcen  Sahiba,  but  commonly  known  by 
the  name  of  Buddee  Bccbec  ;  she  married  Oomdut 
Ool  Oomrah  by  a  Nicka  ceremony.  Oomdut  Ool 
Oomrah  was  my  brother.  I  was  present  at  the  cere- 
money.  This  was  many  years  ago.  It  took  place  in 
the  Ghepauk  garden.  I  cannot  say  when  Mahomed 
Banker  Hoosain  Khan  Bahadoor  was  born,  but  he 
was  about  a  year  or  a  year  and  a  quarter  old  when 
his  father  died.  I  knew  the  late  Shasavar  Jung 
Bahadoor ;  he  was  my  nephew  ;  he  was  the  step- 
brother of  Mahomed  Banker  ;  when  they  were  young 
they  were  received  as  brothers  and  played  together  ; 
when  they  grew  up  they  remained  separate.  Mahomed 
Banker  was  brought  up  by  Chattore  Begum,  who 
was  the  mother  of  Shasavar  Jung.  Mahomed  Banker 
was  born  after  the  Nicka  marriage  of  Amcen  Sahiba. 
Oomdut  Ool  Oomrah  used  to  call  the  child  to  him, 
see  it  and  caress  it,  and  treated  him  as  he  did  Sha- 
savar Jung.  Mahomed  Banker  has  been  received  by 
myself  and  other  members  of  Oomdut  Ool  Oomrah' * 
family  as  his  son."  Cross-examined  by  Mr.  Without. 
"I    am    75    years  old.     Ameen    Sahiba    was    ihe 
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daughter  of  a  poor  woman,  who  was  not   a  slave  girl ;        186°- 

I  do  not  know  who  the  father  of   Ameen    Sahiba  was.     Mahomed 

I  do  not  know  if  the  Casee   was  present   at  the  time    hoossain 

of   the    Nicka   marriage.     The  ceremony    took  place       Khan 

outside,    and  the    ladies  were  all    collected  inside  of     Shurfoox 

the  house  on    occasion    of  the    ceremony.     I   was  in  J 

the  assembly.     I  saw  the   Nicka   was   read  ;  it  was 

read  in   the   Deivan  Khanah  ;  afterwards  the    people 

came  where  the  ladies  were,    and   congratulated  each 

other.     I  was  not   present    in    the    Deivan    Khanah 

when    the    Nicka    ceremony    was   read.     After  this 

was  read    outside,  the    people    came    in     where    the 

ladies  were,  and  tied  the  Lutcha  and  put   the  Nuttoo. 

The  Nuttoo    was  put   in  the  nose  of  Ameen  Sahiba  ;  I 

do  not  recollect  who  did  this.     The  Lutcha   was    tied 

on  the  neck  of  Ameen  Sahiba  ;  I  do  not  recollect   who 

tied  the  Lutcha.     Before  her  marriage    Ameen  Sahiba 

was  a  Mussulman's   child,  a  poor    man's   child  ;  and 

was  brought    up    in  the    house  of     Chattore    Begum. 

Ameen   Sahiba  is  dead ;  she    lived    many   years  after 

Mahomed  Baukcr^s  birth.     I  do  not  know  any  thing 

more  of  the  Nicka  than  I  have  said.     I  know  nothing 

about  the  dowiy."     Ke-examinod  by    Mr.   Bitchie. — 

"  I  did  not  hear  the    Nicka  read.     Ameen  Sahiba  was 

inside  the  Zenanah  with  the  females  during  the  whole 

of  the   marriage  ceremony.     Ameen   Sahiba  was   of  a 

marriageable  age  at  the  time  of  the  ceremony.     After 

the  ceremony  Ameen    Sahiba  lived    in    the    house  of 

Chattore  Begum.     Chattore  Begum  was   the   wife   of 

Oomdut  Ool  OomrahP 

Whatever  may  have  induced  the  ladies  to  give  this 
testimony,  their  Lordships  find  themselves  unable  to 
credit  it.     They  think  it  very  highly  improbable   that 
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i860.        if  a  ceremony  of  marriage  between  Oomdut  Out    Oom- 
Mahomed    rah  and   tlie  Appellant's  mother  of  any  such  kind  as 
IIoossain     *uat  stated,  or  of  any  kind,  had .  taken  place  with  such 
Khan       a  degree  of  publicity  as  that  alleged  by  the  two  ladies, 
Shurfoon    or  with  anything  like  it,  the  fact  would  not  have  been 
proved  also  by  some  other  witnesses  or   witness,  not- 
withstanding the  lapse  of  time.     Nor  do   their    Lord- 
ships believe  that  Chattore  or  Ameen  Sahiba  would   so 
have  conducted  herself,  or  so   acted,    as    they   respec- 
tively appear  to    have  done,  if    thcre'Jiad  ^been    any 
such  marriage.     The  conduct  of  both   is  so  strongly 
opposed    to   the    notion    of  a  marriage  between  the 
protege.,    dependant,    or  servant,    and   the  husband  of 
the  protectress,  patroness,    or  mistrces,    as    to   render 
it  impossible  for  their  Lordships  to    think    that    sueh 
a  marriage  took  place,  upon  the  foundation   merely  of 
the    evidence    before    them.     Why  had   not  Ameen 
Sahiba,  why  did  she  not  claim,  a  house    or    establish- 
ment of  her  own  ?     Why  did  she  continue  in    that  of 
Chattore  ?     Why  not  have,  why  not  claim,  an    allow- 
ance from  the  Government  ?     Why  concede,    as    she 
seems  to  have  conceded,  her  son  to  Chattore  ?     Why 
rest    contented    or   discontented    in    the  humble  and 
dependent,  and  almost,  if^not  altogether,   ignominious 
position  in  which  she  remained,  when   five   wives  of 
the   Prince    (her  husband    as  now  alleged)  had  esta- 
blishments   and   allowances  agreeing  with  his  rank  ? 
Their    Lordships   think    that   not  a    single  portion  of 
the  evidence  of    either    of  these    two  ladies    can  be 
trusted  ;  and   if  that    is    so,    there    is    (it  cannot  be 
necessary  to  repeat)  no  proof  that  Ameen   Sahiba   was 
ever  married,  nor    proof  that    she    ever  represented 
herself  as  a  married  woman,  or  as  a  widow,  nor    proof 
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of  any   acknowledgment  on   the  part  of  the   alleged        1860^ 
father  by  word  or  deed,  by  language  or  conduct,  that    Mahomed 
he  was  her  husband,  or  the  father  of  her  son.  Hoossain 

Their  Lordships,  therefore,  hold  that  the  judg-  KlIAX 
ment  under  appeal  is  right,  unless  as  to  costs.  But  Shurfoox 
in  arriving  at  this  conclusion,  they  wish  to  be  dis- 
tinetly  understood  as  not.  denying  or  questioning  the 
position  that,  according  to  the  Mahometan  law,  the 
law  which  regulates  the  rights  of  the  parties  before 
us,  the  legitimacy  or  legitimation  of  a  child  of  Ma- 
homedan  parents  may  properly  be  presumed  or  in- 
ferred from  circumstances  without  proof,  or  at  least 
without  any  direct  proof,  either  of  a  marriage  be- 
tween the  parents,  or  of  any  formal  act  of  legiti- 
mation. 

Here  there  is,  in  their  Lordships'  judgment,  au 
absence  of  circumstances  sufficient  to  found  or  justify 
sach  a  presumption  or  such  an  inference. 

With  regard  to  cost,  however,  their  Lordships  do 
not  impute  to  the  Appellant  either  wilful  or  corrupt 
per j my,  or  subornation  of  perjury ;  and  therefore, 
not  merely  from  the  Master's  opinion,  but  from  the 
circumstances  of  the  case  also,  they  consider  the  Ap- 
pellant's claim,  though  untenable,  so  excusable  that 
they  will  humbly  recommend  to  Her  Majesty  that 
the  Appellant  should  not  be  subjected  to  any  costs 
(except  his  own)  of  the  proceedings  before  the 
Master,  or  of  those  before  the  Supreme  Court ;  that 
the  Order  before  them  should  so  far,  and  only  so  far, 
be  varied ;  and  that  there  should  be  no  costs  of  the 
present  appeal. 
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Ranee  Birjobuttee  and  others         -       Appellants, 

AND 

Pertaub  Sing,  Edward  Augustus    \     j>  it* 

Baboonak,  aud  The  Government    j  ' 

On  appeal  from  the  Sadder  Dewanny  Adawlut  at 
Calcutta. 

15ti86one'     J- HIS  was  an  application  to  restore  an  appeal  which 

— ■ — ■      stood  dismissed  in  consequence  of  no   effective  steps 

missed  for      having  been  taken  to  prosecute  the  appeal  as  required 

want  of  pro-  by  Eule  y  of  the   0r(ler  in  Council   of  the   13th  of 

sedition,  J 

undeiEuleV.  Jane,  1853  (a). 

in  Council  of  The  petition  set  forth,  that  the  decree  of  the  Sudder 
JiwL^isss*  Dewanny  Adawlut,  at  Calcutta,  appealed  from,  was 
restored,        made  on  the  13th  of  August,  1855;    that  the    tran- 


umer  circum- 


stances show-  script  was  forwarded  to  the  Registrar  of  the  Pri vy- 
ing that  the 

infants  was  *  Present  :  Ifembers  of  the  Judicial  Committee, — The  Right  Hon. 

materially        The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Byan, 

affected;  hut  the  Eight  Hon.  The  Lord  Justice  Turner,  and  the  Eight  Hon.  Sir 
upon  condi-  mi       /-<  i     •  i 

tiun.  that  the  Jt>hn  Taylor  Coleridge. 

appeal  should       Assessors, — The  Eiarht  Hon.  Sir  Lawrence  Peel,  and  the  Bight 
be  prosecuted  °  ° 

with  n  a  given  Hon.  Sir  James  W.  Colvile. 
time. 

entered  into         ^  ^ee  Order  ^n  Council.  5  Moore's  Ind.  App.  Oases,  App.  p.  ix. 
in  the  Suddt  r 

Court  for  the  costs  of  appeal  to  England  is  vacated  by  the  dismissal  con- 
sequent upon  non-prosecution  of  the  appeal  within  the  prescribed  time. 
When  an  appeal  is  restored  fresh  security  will  be  required  to  be  de- 
posited in  England. 
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Council,  on  the  8th  of  March,  1859,   and   registered.      J™^ 
That  no  steps  having  been  taken  in   England  to  pro-       Kankb 
secute    the   appeal,    and  six   months    having   elapsed  v. 

from  the  lodinm:  of  the  transcript  record,  the  appeal  Pektatjb 
Was  under  Eule  Y.  of  Her  Majesty's  Order  in  Council 
of  the  13th  of  June,  1853,  dismissed  without  further 
order.  The  petition  then  stated,  that  the  neglect  to 
prosecute  the  appeal  arose  from  the  delay  in  the 
execution  of  a  power  of  attorney  by  the  Appellants  to 
prosecute  the  same.  That  the  Appellants  represented 
the  interest  of  infants,  and  having  regard  to  the  mag- 
nitude of  the  sum  at  stake,  and  the  desire  to  prosecute 
the  appeal,  it  was  submitted,  that  the]  Appellants,  or 
their  attorneys,  had  not  been  guilty  of  any  wilful 
negligence  or  delay,  and  the  petition  further  stated  that 
the  Appellants  were  prepared  to  prosecute  the  appeal  in 
due  course.  An  affidavit  by  one  of  the  attorneys  en- 
gaged in  the  case  in  India  confirmed  the  statements 
in  the  petition  as  to  the  delay  in  the  execution  of  the 
power  of  attorney  being  occasioned  by  the  death  of 
his  partner  who  had  the  conduct  of  the  appeal. 
Mr.  Rolt,  Q.  C.j  in  support  of  the  petition. 

Mr.  Leith)  opposed. 

The  Lord  Justice  Knight  Bruce  : 
The  decision  proposed  to  be  brought  under  appeal 
was  ripe  for  hearing  in  the  year  1850.  if  not  in  the 
year  1855,  and  the  delay,  in  various  ways,  has  been  so 
considerable  that,  notwithstanding  the  state  of  India, 
especially  that  part  of  India  where  this  matter  arises, 
in  and  since  the  year  1857,  it  is  probable,  to  say  the 
least,  that  if  Baboonari's  personal  interests  had  been 
alone  concerned  in  this  matter,  the  application  now 
made  would  have  been  wholly  unsuccessful,  Their 
vol  Yin.  TJ 
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1860.        Lordships,   however,  cannot  but  give  some  degree  of 

Ranee      consideration  to  the  circumstance  that  there  are  infants 

Birjobcttbe  concerneTj  whose  interests  were  confided  to  him.     NowT 

V.  ' 

Pertavb  their  Lordships  do  not  mean  to  go  the  length  of  say- 
ing, that  where  infants  me  concerned  any  degree  of 
delay  may  be  considered  justifiable,  or  excusable,  or 
such  as  may  be  passed  over ;  as  there  may  be  cir- 
cumstances so  strong  as  even  to  prevent  infancy 
from  being  an  apology  or  an  excuse.  Their  Lord- 
ships,  however,  after  much  consideration,  do  not 
view  the  present  case  in  that  light,  and  considering 
the  apolgy,  or  excuse  of  infancy,  and  considering 
the  manner  in  which  the  interests  o-f  minors  are 
involved,  and  the  state  in  which  the  part  of  India 
from  whence  the  case  comes  wasr  in  and  after  the 
tear  1857,  they  are  o-f  opinion,  that  on  certain  terms- 
this  application  may  be  acceded  to. 

The  Applicants,  their  Lordships  think,  must  pay 
the  costs  of  the  present  application.  The  Appli- 
cants, their  Lordships  also  think,  must  find  security 
to  the  amount  of  £600,  to  be  made  on  or  before  the 
1st  of  December  next,  and  must  undertake  to  have 
the  appeal  set  down  so  as  to  be  in  their  Lordships' 
list   for   hearing  at   the    sittings  after    Hilary   term; 

next. 

Mr.  Roll — That  will  enable  us  to  communicate 
to  the  parties  in  India. 

The  Lord  Justice  Knight  Bruce. — One  of  their 
Lordships'  reasons  in  thus  deciding  has  been,  that 
the  security  given  in  India  is  gone  by  the  ,  dismissal 
of  the  appeal.  Security  was  given  to  the  amount 
of  Es.  4,000,  in  India  ;  that  is  gone  :  therefore,  if  that 
money  was  deposited,  you  would  be  able  to  get  it 
\»aek, 
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Mr.  Roll. — I  was  not   aware   that   it    would   have     N^!!L- 
^ctually  gone  by  the  dismissal  of  the  appeal.  Ranee 

The    Lord    Justice    Knight  Bruce,— Wv    fix   the  v 

-amount  of  £600,  on  the  hypothesis  that  that  security     Pertaub. 
is  gone,  and  that  you  will  obtain  it  back, 

Mr.  Rolt.—li  the  security  stands,  it  would  be 
X200,  in  addition  :  that  would  answer  your  Lordships' 
purpose. 

The  Lord  Justice  Knight  Bruce.— That,  I  suppose, 
would  be  so,  if  that  security  stands;  but  we  do  not 
think  it  can  stand. 

The  Lord  Justice  Turner.—-!  do  not  see  how  it  can 
stand. 

The  Lord  Justice  Knight  Bmce. — The  authorities 
in  India  will  be  informed  that  we  proceed  upon  the 
hypothesis  that  you  will  be  entitled  to  have  the  secu- 
rity-money back. 

By  an  Order  in  Couucil,  it  was  ordered  that  the 
appeal  from  the  Sudder  Dewanny  Adatvlut,  of  the  19th 
of  August,  1855,  should  be  restored,  and  that  leave 
should  be  granted  to  the  Appellants  to  enter  and  pro- 
secute the  same,  upon  condition  that  the  sum  of  <£G00, 
sterling,  be  lodged  by  the  Appellants,  or  their  agents, 
in  the  Registry  of  the  Privy  Council,  as  security  for 
the  costs  of  the  Respondents,  to  stand  and  abide 
the  determination  or  Order  of  Her  Majesty  upon  the 
appeal,  on  or  before  the  1st  of  December  next ;  and 
likewise  upon  condition  of  the  Appellants  under- 
taking to  set  down  the  appeal  for  hearing  at  the  sittings 
of  Judicial  Committee,  after  Hilary  term,  1861,  and 
that,  upon  failure  of  these  conditions,  the  appeal  should 
stand  dismissed,  at  the  sittings  after  Hilary  term,  1861, 
with  costs,  to  be  paid  by  the  Appellants. 

The  Appellant  not  having  complied  with  the  above 
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i860.        conditions,,  either  by   depositing   the  security,  or  pro- 
Eaxks       secuting  the   appeal    within   the  prescribed  time,  the 
Bibjdbuttek  appeal  wag  dismissed. 

PkcTAVR 
SlXG. 


Maharajah  Sutteesciuxder  Jv>y  -         Appellant, 

AND 

Guneschuxder  and  others      -         -  Respondents.* 

<>n  petition  from  the  Sadder  Dewanny  Adawlut  at 
Calcutta. 

15ti86oine'     X HIS  petition  was  for  special  leave  to  appeal.     By 

s-**>T»*>     the   final  decree    of    the    Sadder    Court,   that    Court 

uponwMch    awarded  the  Plaintiff  the   sum  of  Rs.  -3,041,  with  iu- 

the  Courts  in  terest      The  Petitioner  submitted,  that  if  the  interest 

India  are  to  _  ' 

estimate  the    awarded  on  the  principal  sum  by  such  decree,  was  cal- 
vahie,8  culated  at  the  Court  rate   of  interest,  namely,  12  per 

r«s.  10,000,  ^     er  annum  alu]_  SUCq  interest  added  to  the  prin- 

presenbed  by  L  ■  m  x 

the  Order  in  cipal,  the  aggregate  amount   of  principal  and  interest 

Council  of  the  ,  ,         .  .,  .. 

10th otepril,  would,  without   costs,  amount    to  a   sum  considerably 
l8Byadecree  beyond  Rs.  10,000,  the  prescribed  appealable  amount. 

Court  the^'       The  petition  was  heard  ex  parte. 

principal  sum  j^j.  j^UJi  appeared  for  the  Petitioner. 

decreed  was  L  L 

under  ^  l';ie   same    point    was.  in    substance,  involved  in 

Rs.  10,000;  "                          r 

hut  the Court 

also  decreed  *  Present  :  Members  of  the  Judicial  Committei ', — The  Eight  Hon. 

HelHhatin  The  Lord  Justice  Knight  Bimce,  the  Eight  Aon.  SirEdwardE 

calculating111  the  Eight  Hon.  The  Lord  Justice  Turner,  and  the  Eight  Hod.  Sir 

the  appeal-  T(,im  Taylor  Coleridge. 

S*IroTo  Aaesm  r,      I        Bight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 

ld«d  to  B        '       rarnes  W.  Colvile. 
fcheprincipal. 


ox 
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the  two  next  petitions,  a  joint  judgment  was  given  by        1,S6u- 
their  Lordships  in  the  three  petitions.     See  judgment.  Maharajah 

pOSt,    p.    107.  MSB   lioV 

V. 

i ■ 1  .  GUNESCHUIf- 

DER. 


Skee  Mutit  Ranee  Subnomoyee      -     Appellant, 

AND 

Maharajah   Sutteeschukdek    Roy       Respondent* 

On  Petition  from  the  Sadder  Dewanny  Adaivlut  at 
Calcutta. 


N  this  petition  the  application  was  for  special 
leave  to  appeal.  The  petition  alleged  that  the 
Petitioners  husband  and  his  ancestors  had  been  in 
possession  of  land  in  the  Zillah  NudJea,  and  held 
the  same  as  a  heritable  tenure,  at  a  fixed  quit-rent 
of  Es.  64.  12a.,  from  the  successive  Zemindars  of 
Pergunnah)  Oo/cfah,  in  which  the  lands  in  question 
were  included.  That  in  a  suit  brought  in  the 
Zillah  Court  at  Nuddea,  for  the  purpose  of  obtaining 
a  decree  for  enhancement  of  the  rent,  the  Principal 
Sudder  Ameen  decreed  that  the  Petitioner  was  liable 
to  pay  the  sum  of  Es.  822.  13a.  as  an  enhanced  rent. 
That,  as  the  matter  was  under  Es.  5,000,  the  Sudder 
Dewanny  Adawlut  refused  to  admit  a  special  appeal. 
That  the  effect  of  the  decree  was,  that  the  Petitioner 

*  Present  :  Members  of  the  Judicial  Committee. — The  Eight  Hon. 
The  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward  Ryan, 
the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Eight  Hon.  Sir 
John  Taylor  Coleridge. 

Attestors, — The  Right  Hon.  Sir  Lawrence  Peel,  and  the  Eight 
James  W.  '  !olvile. 


loth  June, 
1860. 

An  estate, 

the  subject  of 
the  suit,  was 
charged  with 
a  fixed  annual 
quit-rent  of 
Es.  64,  which 
the  Sudder 
Court  de- 
creed with 
a  declaration 
of  the  right  of 
the  Plaintiff 
to  an  en- 
hanced rent 
ofRs.  822.  13a. 
Held,  that 
the  value  of 
the  Subject- 
matter  in  suit, 
in  the  i.ircum- 
stances,  ought 
to  be  esti- 
mated as 
amounting  to 
Es.  10,000, 
and,  upon 
special  peti- 
tion, leave  to 
appeal 
granted. 
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1860.  would  be  compelled  to  pay  annually  Es.  822.   13a.  iu 

Sreem1!tty  lieu  of  the  quit-rent  of  Es.  61.  J  2a.,  which  enhanced 

slbno^ee  rent  would  necessarily  exceed  the  sum  of  Rs.  10,000, 

r     v-  and,   it   was  submitted,   that  the   whcle  value   of  the 

Maharajah  '  <m  ....  £    ,         -, 

sottbeschdh-  lauds  in  dispute  came  within  the  meaning  oi  kk  value 
of  the  matter  in  dispute"  iu  the  Order  iu  Council, 
of  the  10th  of  April,  1838. 

This'petition  \vas  heard  ex  parte. 
Mr,  Lei t/i,  forTthc  Petitioners. 
See  judgment,  post,']).  167. 


DtK  RoY. 


GooROorERS.vD    Khoosd    -  -  -     Appellant, 

AND 

Juggutchundeb   and   another    -         -     Respondents. 

On  Petition  from  the  Sadder  Dewawny  Adawlut, 

Calcutta. 

PETITION    for    special   leave    to   appeal.     By   the 
°  1S60.   '    final  decree   of   the  Sudder  Court,  the  Petitioner  was 

Mode  of  esti- 


decreed  to  pay  Es.  5,000,  with  interest.     The  petition 
alleged,  that  if  the  interest  awarded  on  the  principa 

appeaiauie  °       ' 

value,    in-    moneys  was  calculated   at  the   Court  rate,   namely 


terest  given 
T">v  d.GcrGG  to 

be  added  to  *  Present:  Members  of  the  Judicial  Committee, — The  Eight  Hon. 

the  principal,  The  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward  Eyan, 

tereKubJe-  the  Eight  Hon.  The  Lord  Justice  Turner,  and  the  Eight  Hon.  Sir 

quent  to  the  John  Taylor  Coleridge. 

date  of  the  Assessors,— The  Eight  Hon.  Sir  Lawrence  Tee],  and  the  Eight 

decree  can  be  *"                                    °       _                                                                                ° 

added,  is  a  Hon.  Sir  James  YV.  Col  vile. 

question  for 

the  discretion  of  the  Judicial  Cornurtt*©. 


J  SJGGUTCH  UN- 
DER. 
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22  per  cent,  per  annum,  from  the  time  it  became  due,        18G0- 
and  the  amount  added  to  the  principal,  the  aggregate  Oooroope^- 
amount,  without  costs,  would  amount  to  a  sum  beyond         „ 
Es.  10,000. 

Mr.  Leith,  in  support  of  the  petition. 

Judgment  in  this  and  the  two  preceding  petitions 
was  delivered  by 

The  Lord  Justice  Turner  : 

The  question  in  each  of  these  three  petitions  is7 
whether  leave  should  be  given  to  appeal  from  the 
S udder  Court  to  Her  Majesty  in  Council. 

In  none  of  the  petitions  has  there  been  any  appli- 
cation to  the  Sukler  Court  for  such  leave.  The  reason 
of  there  having  been  no  such  application  to  the  Sud~ 
der  Court,  in  two  at  least  of  the  cases,  is  stated  to 
have  been,  that  the  Sudder  Court  has  proceeded  upon 
a  certain  rule  as  to  cases  in  which  leave  would  be 
given  to  appeal,  and  that,  according  to  the  rule  on 
which  they  have  proceeded,  leave  would  not  have 
been  given  in  those  two  particular  cases. 

It  is  not  very  clear  to  their  Lordships  on  what 
particular  grounds  the  Sudder  Courts  have  proceeded 
with  reference  to  giving  or  refusing  leave  to  appeal. 
But  their  Lordships  feel  no  doubt  upon  what  grounds 
the  Sudder  Court  ought  to  proceed  in  such  cases. 
It  is  quite  clear,  in  their  Lordships'  judgment,  that 
the  matter  must  be  regulated  by  the  Order  in  Council 
of  the  10th  of  April,  1838,  and  by  that  Order  the 
Sudder  Courts  are  not  to  give  leave  to  appeal  unless 
the  petition  be  presented  within  the  time  limited  by  the 
Order,  and  unless  the  value  of  the  matter  in  dispute 
in  such  appeal  shall  amount  to  the  sum  of  Es,  107000? 
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1860.        at   least;  importing,  therefore,  that  leave  to    appeal 

GoouoorER-  is  to  be  given  in  cases  where  the  petition  is  presented 

bad  Khoond  y>.ithill  tlie  prescribed  period,    and  the    value  of  the 

jugodtchck-   matter  in    dispute    in    the    appeal    amounts    to   the 

specified  sum  of  Rs.  10,000. 

Now,  where  the  appeal  is  from  the  whole  decree, 
and  the  decree  has  given  an  amount,  including  inte- 
rest up  to  the  date  of  the"  decree,  which  exceeds 
Rs.  10,000,  it  is  clear,  that  the  matter  which  is  in 
dispute  in  the  appeal  must  exceed  the  -sum  of 
Rs.  10,000;  for  the  question  to  be  tried  upon  the 
appeal  must  be  whether  the  decree  is  or  is  not 
right,  that  is  to  say,  whether  the  decree  has  or  ha3 
not  properly  ordered  payment  of  a  sum  exceeding 
Es.  10,000.  Where,  therefore,  at  the  date  of  the 
judgment  the  sum  which  is  recoverable  under  the 
decree  of  the  Sudder  Court  is  an  amount  exceeding 
Es.  10,000,  there,  in  their  Lordships'  judgment,  the 
case  clearly  falls  within  the  terms  of  the  Order  in 
Council. 

That  in  their  Lordships'  understanding,  disposes 
of  the  first  and  third  of  these  petitions. 

The  second  petition  is  somewhat  different  in  its 
circumstances.  It  appears  to  be  a  case  in  which  the 
party  applying  for  leave  to  appeal  claims  to  be  entitled 
to  an  estate,  subject  only,  as  he  contends,  to  the  pa}r- 
ment  of  a  fixed  annual  rent  of  Es.  G4 ;  but  the 
Plaintiff  in  the  suit,  who  is  in  possession  of  the 
judgment  of  the  Court  below,  and  would  be  the 
Respondent  upon  the  appeal,  claims  the  right  to  set 
upon  the  estate  any  rate  which  he  may  think  fit. 
In  this  case  it  appears  to  their  Lordships,  either 
that  the  value  in  dispute  in  the  appeal  must  be 
considered  to  bo  Es.  10^000,  within  the  meaning  of 
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the    Order   in    Council,    or   if   not   that  it  must   be        1S6°- 
■within    the    discretion    of   their    Lordships,    whether   Gooboofeb- 
leave    to    appeal    should    or    should   not   be   given.  Wi 

Taking  the  case  to  be  within  the  meaning  of  the  'J06^110*' 
Order  in  Council,  it  is  clear  that  the  value  of  the 
matter  in  dispute  will  exceed  the  sum  of  Es.  10,000  ; 
for,  of  course;  an  estate  held  at  a  quit-rent  of  Rs.  64, 
must  be  increased  in  value  to  an  amount  far  exceed- 
ing Rs.  10,000,  if  it  be  chargeable  with  a  rent  of 
Rs.  822,  the  amount  of  the  enhanced  rent  given  by 
the  decree.  Their  Lordships,  however,  do  not  think 
it  necessary  to  decide  whether  the  case  falls  within 
the  ifteaning  of  the  Order  in  Council  or  not.  They 
think  that,  whether  it  falls  within  the  Order  in 
Council,  or  within  their  discretion,  the  leave  to  appeal 
ought  to  be  given. 

Their  Lordships  have  thus  stated  the  reasons  on 
which  they  have  proceeded  in  these  three  cases,  be- 
cause they  consider  it  of  importance  that  the  Sudrfer 
Courts  should  understand  the  rules  which  ought  to  be 
proceeded  on  in  giving  leave  to  appeal,  as  a  contrary 
practice  on  their  part  drives  parties  into  this  Court  to 
obtain  the  leave.  They  desire,  therefore,  that  the 
rules  which  have  been  mentioned  should  be  observed, 
and  are  of  opinion,  that  in  all  these  three  cases  leave 
should  be  given  to  appeal,  and  that  in  each  case 
security  should  be  given  to  the  amount  of  £300. 
Their  Lordships  must  not,  of  course,  be  understood 
to  intimate  that  the  Sudder  Courts  ought  to  give 
leave  to  appeal  in  cases  in  which  the  specified  amount 
of  Rs.  10,000  can  only  be  reached  by  the  addition  of 
interest  subsequent  to  the  decree.  Such  cases  must, 
in  their  Lordships'  opinion,  rest  in  their  discretion. 
VOL.   viii.  v 
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G.  F.  Fischer         -  Appellant, 

AND 

Kamala  Naicker     -  Respondent* 

On    appeal  from  the  Sudder  Dewanny  AdaiclvJ. 
Madras. 

4th  &  6th  XhIS    was    an    action    brought   by    the    Appellant 

Feb.,  1860.  against  the   Eespondent   to   recover   the   sum   of  Us. 

The  Sudder  50,000,  as  damages  for  a  breach  of  a  contract  entered 

Adwwlut  at  into  b}^  the  Eespondent  with  one   Narasihma  Chetlt/, 

dismissed  as  *ne  Appellant's  agent,  to  grant  him  a  lease   of  the 

a  suit  on  the  Respondent's  Zemindary . 
fhe  facts  dis-       The  facts  of  this  case   which  gave  rise  to  the  action 

closed  a  case  these  " 

of  champerty ;    "eiL   "«««*• 
a  question  not 

raised  by  the  *  Present  :  Members  of  the  Judicial  Committee, — The  Eight 
pleadings,  or  Hon  Lord  Kingsdown,  the  Eight  Hon.  The  Lord  Justice  Knight 
below.  Held  Bruce,  the  Eight  Hon.  Sir  Edward  Evan,  The  Eight  Hon.  TheLord 
by  the  Judi-  Justice  Turner,  and  the  Eight  Hon.  Sir  John  Taylor  Coleridge, 
rial  Commit-  ^gsess0rs,— The  Eight  Hon.  Sir  Lawrence  Pee!,  and  the  Eight 
tee,  that  as  .  -xtt   r?  i   -i 

that  objection  Hon.  Sir  James  W.  Lolvile. 

raised,  or  the  points  recorded  by  the  Court,  as  required  by  Madras  Eeg. 
XV.  of  1816  sec.  10,  cl.  3,  the  dismissal  upon  such  ground  could  not  be 
maintained, 'as  the  objection,  founded  upon  the  English  doctrine  of 
champerty,  ought  not  to  be  noticed  by  the  Court  upon  a  mere  inference 
arising  incidentally  from  the  evidence  in  the  suit. 

K.  bein"  in  urgent  want  of  money  enteredinto  an  agreement  in  writing 
with  N.,  actingas  the  agent  of  F.,  for  an  advance  of  Bs.  19.000.  The 
agreement  recited  that  N.  had  undertaken  to  procure  this  amount  from 
F.  on  his  return,  he  being  then  absent  from  the  place  where  the  agree- 
ment was  executed,  and  K.  promised,  in  consideration  of  the  loan,  to 
grant  N.  a  lease  of  his  Zemindar!/,  and  it  was  provided  that  K.  should, 
on F:s arrival,  execute  a  regular  deed.  N.  could  only  accomodate  K. 
with  a  part  of  the  proposed  loan,  and  as  the  matter  was  urgent,  and  F.'s 
return  was  expected  to  be  within  a  few  days, it  was  verbally  agreed,that 
the  remaining  portion  ofthe  loan  should  be  advanced  within  eight  days, 
F  did  not  return  till  nineteen  days  after,  when  he  was  willing  to  make 
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The  Respondent  was  the  Zemindar  of  AmanaicJc- 
noor,  near  Madura,  and  in  the  month  of  October, 
1840,  being  in  greatly  embarassed  circumstances, 
and  haying  pressing  demands  upon  him  to  a  large 
extent,  he  applied  to  one  Narasihma  Chetty,  who  was 
connected  in  business  transactions  with  the  Appel- 
lant, in  order  to  obtain  the  loan  of  an  immediate  sum 
of  money  to  procure  his  release  from  prison,  and  also 
for  a  loan  of  a  further  sum  of  money  within  a  very 
short  period.  The  total  sum  required  by  the  Zemindar 
was  Es.  19,035.  2a.  7p.,  and  Narasihma  Chetty engaged 
to  procure  that  sum  on  the  security  of  a  lease  of  the 
Zemindar y,  consisting  of  sixteen  villages,  and  their 
hamlets,  for  ten  years,  at  an  annual  rent  of  Es.  19,000, 
out  of  which  the  lessee  was  to  pay  all  the  outgoings, 
and  allow   the  Zemindar  Es.  2,000,   annually  for  his 

the  advance  required  ;  but  in  the  interim,  and  after  fifteen  days  from 
if  the  agreement,  K.,  from  pressure  for  money  had  been  obliged 
to  get  the  advance  from  another  party,  and  had,  thereupon,  granted 
him  a  lea.se  of  his  Zemindary.  X.  then  brought  a  suit  for  specific  per- 
formance of  the  agreement.  He  afterwards  died,  when  his  heirassigned 
N.'a  interest  under  the  agreement  to  F.,  who  thereupon  brought  an 
action  against  K.  for  breach  of  contract.  The  Civil  Court  awarded  da- 
mages for  the  breach,  bxit,  upon  appeal,  the  Sudder  Court  dismissed  the 
suit,  on  the  ground  that  the  assignment  by  N.'s  heir  to  F.  was  void  for 
champerty. 

Held  :  that  as  N.  was  only  the  agent  of/7.,  the  party  really  interested 
in  the  performance  of  the  agreement,  the  assignment  by  his  heir  of 
his  interest  under  the  agreement,  for  the  purpose  of  enabling  F.  to 
bring  the  suit,  was  not  champerty  or  maintenance,  as  it  was  wholly  un- 
necessary, as  F.  was  suing  in  respect  of  his  own  interest  for  a  breach  of 
contract. 

Held  further,  that  as  the  agreement  to  grant  the  lease  was  incomplete 
in  itself  and  conditional  upon  the  advance  by  F.  within  eight  days,  a 
delay  of  nineteen  days,  in  the  circumstances  of  the  want  of  money  by  K. 
to  meet  his  pressing-demands,  was  an  unreasonable  delay,  which  defeated 
the  object  of  the  loan,  and  avoided  the  agreement  to  grant  the  lease. 

By  the  English  law,  to  maintain  an  action  for  champerty  or  main- 
tenance, it  is  necessary  to  establish  that  the  transaction  was  against 
good  policy  and  justice,  or  tending  to  promote  unnecessary  litigation. 

V\ "here  an  appeal  was  affirmed  upon  wholly  different  grounds  from 
those  relied  upon  by  the  Court  below,  the  dismissal  wai  ordered  to  be 
without  costs. 
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isgo.  maintenance.  Narasihma  Chetty  had  not,  however, 
Fischeb  the  immediate  command  of  more  than  Es.  1,000,  and 
Kamala  ^  ^asj  therefore,  agreed  that  he  should  advance  that 
NiicESR.  gUm  a^  once  Up0n  a  bond,  and  should  procure  the 
balance  from  the  Appellant,  for  whom  Narasihma 
Chetty  acted,  and  as  the  Appellant  was  not  at  the  time 
in  Madura,  where  this  agreement  was  made,  being  then 
at  RamnacL  a  short  distance  off,  but  his  return  being 
immediately  expected,  it  was  arranged  that  a  pro- 
visional agreement  should  be  executed,  by  which 
Narasihma  Chetty  should  engage  to  procure  the 
advance  from  the  Appellant  on  his  return,  when  the 
Es.  1,000,  secured  by  the  bend,  were  to  be  deducted, 
the  bond  cancelled,  and  theEespoudent  was  to  execute 
the  lease  of  the  Ztmindary.*5.  The  Respondent's  neces- 
sities were,  however,  so  urgent  that  lie  verbally  stipu- 
lated that  if  the  Appellant  did  not  return  within  seven 
or  eight  days  he  should  be  at  liberty  to  procure  the 
money*else  where. 

In  pursuance  with  this  arrangement,  and  on  the 
25th  of  October,  1846,  the  following  agreement  was 
entered  into  between  Respondent  and  Narasihma 
Chetty: — "An agreement  executed  bjKamala  Naicker, 
the  present  Zemindar  of  AmmayanaiJcanoor,  son  of  Ra- 
maswamy  Naicker,  residing  at  Pottisettcpatly,  attached 
to  the  Zemindary  of  AmmayanaiJcanoor,  in  the  Zillah 
of  Madura,  to  Narasihma  Chettyar,  a  dealer  in  silk 
thread,  an  agent  of  Mr.  Fischer,  residing  at  Salem, 
now  but  on  circuit  at  Ramnad.  Whereas  I  have  to 
pay  to  my  creditors  Rs.  19,035.  2a.  7p.,  made  up  of 
these  items,  viz.,  Es.  8,385.  2a.  7p.,  amount  of  the 
Razenamah  filed  in  favour  of  Moottoosamy  Fillay, 
the  Plaintiff,  in  O.  S.  No.  15  of  1845.   on  the  file  of 
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the  Sub-Court  of  Madiera;  Rs.     1,000,  due,    under  a        1S6°- 
jRazenamahj  to  Adiyappa     Chettiar,    late    Sheristadar      Fischer 
of  the  Court,  and  Plaintiff  in  0.  S.   No.    59  of    1844,      ~  "' 
on  the  file    of  the    Moofty    Sudder    AmeerCs  Court ;     Naicker, 
Rs.  3,400,  remaining    over    and    above    the    partial 
payment  of    Rs.    1,000,    out    of  Rs.     4,400,     amount 
of  the  Bazcnamah  filed  in  O.     S.    No.  133    of    1845, 
before    the    Moofty    Sudder    Amecrfs    Court ;      Rs. 
1,000,  paid  this  day  by    you,  under    bond,     in  satis- 
faction of  the  warrant  of    execution    issued    in    suit 
No.  216  of    1836,    before    the    late    Zillah    Court; 
Rs.    1,000,    borrowed    of     Ramakristnan  Chetty,    of 
Madura,  on  the  security  of  my   jewels    and    bond,  in 
order  to    satisfy   the    amount  of  the    Razenamah    in 
O.  S.  No.  47  of  1845,  on  the  file   of    the   Sub-Court ; 
Rs.  250,  borrowed    of  the    same    person    for  sundry 
purposes,  and  for  satisfying  the  balance  of  the  amount 
of  the   warrant  issued  in  O.  S.    No.  256    of  1836,  on 
the  file  of  the  late  Zillah  Court ;    and  Rs.    2,000,    re- 
quired, among  other   purposes,    for  the    costs    of  the 
suit  pending  before  the   Court.     And,    whereas,    you 
have    promised  to    procure   the    said   sum  from    the 
said  gentlemen    on    his    return     to  Madura,  in    the 
event  of  your  getting  the  sum    accordingly,    I   shall 
lease  to    you    the    sixteen    villages  attached  to    my 
Zemindary,    and  the  hamlets    thereof,  for  ten    years, 
commencing  with  the  current   year,    for  annual   rent 
of  Rs.  19,000  ;  out  of  the    said    rent  of    Rs.  19,000, 
you  should  forward  to  the  Circar  an  annual  peshkush 
of  Rs.  13,966.  8a.  6p.  accompanied    by  an    arzee  and 
Iroosalnamah,  and    procure  a    receipt  for    me.     You 
should  pay  me  annually  Rs.  2,000,  either  in  coins  or 
in  kind,  for    my    household    expenses,    and    take  a 
receipt  from  me.     In  consideration  for  the  amount  to 
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be  advanced  by  jou  tome,  you  shall  take  Es.  2,500, 
annually,  and  enter  the  same  upon  the  bond  granted 
to  you,  in  addition  to  furnishing  a  receipt  to  me  for 
the  sum.  You  shall,  in  the  presence  of  my  people, 
carry. on  the  repairs  of  tanks  of  the  villages  to  the 
extent  of  Es.  500  and  odd,  and  render  account  to 
me,  obtaining  receipt  from  me  every  year.  As  there 
are  arrears  of  revenue  due  for  the  last  Fu*ly  from  the 
villages,  you  shall  realize  the  same  in  the  presence  of 
my  people,  and  appropriate  it  to  the  liquidation  of  the 
debt  and  the  arrears  of  peskkush,  granting  receipts  to 
me  for  the  same.  You  shall  permit  me  to  manage  the 
taxes,  contributions,  and  maniyams  fixed  by  the  Circar 
for  charitable  purposes,  such  as  pagodas,  choultries, 
&c.  You  shall  continue  the  service  mam/ams  granted 
by  the  circar.  You  shall  realize  from  the  villages 
and  pay  to  me  the  taxes  and  contributions  usually 
allowed  to  me  for  such  annual  festivities  as  Arfi, 
Kartikar,  Dcpavaii.  Sankrauti,  &c.  You  shall  not 
exact  from  the  Ryots  a  greater  amount  of  assessment 
than  is  fixed  upon  by  Government,  but  shall  treat  me, 
my  people,  and  Ryots  with  due  respect.  As  the  gen- 
tleman aforesaid  is  not  here  at  present,  I  shall,  on  his 
arrival,  execute  a  document  in  detail,  on  a  stamped 
cadjan,  in  the  manner  dictated  to  by  him.  Thus  have 
I  executed  this  agreement  of  my  own  free  will  and 
accord. — Kamala  Naicker,  Zemindar." 

The  Rs.  1,000,  were  thereupon  advanced  on  the 
same  25th  of  October,  1846,  and  a  bond  and  conditional 
mortgage  of  a  village  belonging  to  his  Zemindar?/  to 
Narasihma  Chetty,  dated  on  that  day,  for  securing  the 
repayment,  with  interest,  on  the  1st  November  follow- 
ing, was  executed.  The  Appellant  did  not,  however, 
return  by  the  stipulated  time,  nor  until  nineteen  days 
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from  the  date  of  the  above-mentioned  instrument, 
when  he  at  onee  offered  to  advance  the  money,  but 
the  Respondent's  necessities  be;ijg  urgent,  he  had, 
in  the  interim,  and  on  the  9th  of  November,  in  that 
year,  after  communicating  with  Narasihma  Chetty, 
obtained  the  required  advance  from  a  Mr.  Fondecluir, 
to  whom  he  executed  a  lease  of  the  Zemindary. 

Upon  this  Narasihma  Ohetty  instituted  a  suit  iu 
the  Civil  Court  of  Madura  for  a  specific  performance, 
by  which  he  claimed  the  execution  of  a  lease  to  him- 
self in  accordance  with  the  above  agreement.  The 
Judge  of  the  Civil  Court,  however,  on  the  16th  of 
February ,  1848,  dismissed  the  suit,  on  the  ground,  that 
the  agreement  of  the  25th  of  October,  1810,  was  not, 
under  the  circumstances,  binding  on  the  Respondent, 
and  on  the  21st  of  October,  1854,  the  Sudder  Court 
upon  appeal  confirmed  this  decision,  although  upon 
different  grounds,  the  Court  intimating  an  opinion 
that  the  agreement  wras  still  binding. 

In  the  year  1855,  Narasihma  Chetty  died,  and  there- 
upon Condiah  Chetty,  his  son  and  heir,  executed  a 
deed  of  assignment,  dated  the  11th  of  September, 
1855,  transferring  to  the  Appellant  all  his  title  under 
the  agreement  of  the  25th  of  October,  1846. 

This  assignment  was  in  these  terms  :— "  Whereas, 
instead  of  giving  possession  to  my  father  of  the  Zemin- 
dary  of  Ammayanaikanoor,  under  the  lease  executed 
by  him  to  my  father  in  relation  thereto,  under  date 
the  25th  October,  1846,  Kamala  Naicker,  the  Zemindar 
of  Ammayanaikanoor,  attached  to  the  talook  of  Nela- 
kottah,  Zillah  Madura,  fraudulently  demised  it  under 
a  lease  to  Mr.  Fondeclair,  whereas  my  father  filed 
an    action    in    consequence,  and    in   the    appeal   pre- 
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f erred    to    the    Sadder    Adawlut   from  it  was  finally 
decreed  that  the  lease  aforesaid  was  good   and   valid, 
Kamaia     ailc^   ^a*  as  *ne  enjoyment  thereof   was  anticipated 
Naiokeb.     by  the  fraudulent  execution  of  a  lease   in  favour  of 
Mr.  Fondeclair  by   the  first  Defendant  in    that    suit, 
the  income   derivable  up  to    the    term  of   the   lease 
might  be  sued  for  and  recovered  ;  whereas  if  my  father 
had  possession  as  per  the  lease  an  annual  income   of 
not  less  than  Es.  5,000  would  have  been  derived,  ex- 
clusive of  all  charges  of  the  Zemindar// ;  and   whereas 
my  father  is  dead  and  I   am   unable   to   sue  for  and 
recover  the  sum  of  Us.   50,000,  derivable  during  the 
ten  years  of  the  lease  at  the  rate  aforesaid,  I  execute 
this  deed  of  assignment  to   you,  making  over  to   you 
all  right  and  title   conferred   upon  me   by   the  lease 
and  confirmed  by  the  decrees  of  the   S udder  Adaivlut 
regarding  it,  for  adequate  valuable  consideration,  in- 
clusive of  the  sundry  sums  borrowed  of  }*ou  by   my 
father  on  different  occasions  for  the  purpose  of  prose- 
cuting the  suit,  and  of  the  Rs.  2,000,  borrowed  likewise 
cf  you  by  my  father  under  a  deed  of  assignment  on 
stamped  paper,  executed  by  my  father  on  the  22nd  of 
October,    1 853,  but   which   became    inoperative ;  and 
accordingly  put  you  in  possession  of  all  the  documents 
relating  thereto,  authorising  you  to  recover  the  amount 
of  the  profit  aforesaid  either  by  a  civil   action   or  by 
any  other  meaus.     Thus  do   I  execute  this   deed  of 
assignment  by  my  own  free  will  and  accord." 

The  Appellant  on  the  7th  of  November,  1855,  filed 
a  plaint  in  the  Civil  Court  of  Madura,  to  recover 
from  Respondents  Rs.  50,000,  as  damages  for  breach 
of  contract. 

The  Respondent  by  his  answer   to   the   plaint,  con- 
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tended  that  the  suit  was  untenable,  inasmuch   as   the        18G0- 
agreement   of  the  25th  of    October,  184G,  was  an  in-      Fischer 
complete  agreement,  and  that  on  its  execution  it  had      kamal.v 
been  verbally  agreed  that  within  eight  days  after  the     Naickkb. 
return  of  the  Appellant  from  Ramnad,  where  he  was 
staying  at  that  time,  Rs.    19,035.   2a.  7p.   was  to  be 
paid  to   the  Respondent  by   the  Appellant,  and  if  so 
advanced  a  detailed  lease  was  to  be   executed   on  a 
stamped  cajan,  and    in  default  of   such  payment   the 
contract  was  to  be  null  and  void  ;     and  that   the  Ap- 
pellant having  failed   to  advance   that  sum,  the  Re- 
spondent had   rented  out  the   Zemindar//    to    the  late 
Mr.  Fondeclair,  and  thereby  discharged  his  debts  ;  that 
the  suit  brought  by  Narasihma  Chetty,  founded  on  the 
agreement,  had  been  dismissed  ;  that  the  present  claim 
had  no  basis,  and  was  vague;  and  lastly  that  the  suit  was 
opposed  to  sec.  IX.,  Reg.  II.,  of  1802,  and  to  the  prin- 
ciple laid    down  in  Macphersori's  u  Civil  Procedure," 
p.  49. 

On  the  7th  of  August,  1856,  Mr.  A.  W.  Phillips, 
the  Judge  of  the  Civil  Court  of  Madura,  recorded  the 
following  points  for  proof  by  the  Appellant.  To  file 
the  deed  of  assignment,  dated  the  11th  of  September, 
1851,  and  prove  the  same.  Prove  the  assignees' 
right  and  title  to  claim  for  the  damages.  Prove  the 
damages  in  detail  which  the  assignee  has  sustained  by 
the  non-fulfilment  of  the  Defendant's  contract.  The 
Respondent  was  to  prove  that  the  assignee  possessed 
no  right  and  claim  for  damages,  and  to  adduce  proof 
to  combat  the  claim  of  the  Plaintiff  to  the  extent 
sued  for,  or  to  any  portion  thereof. 

Witnesses  were  examined  on  both  sides.  The  evi- 
dence was  contradictory  upon  the  point  whether  the 
period  of  seven  or  eight  days  mentioned  in  the  answer 
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1860.        was    the    time    specifically    agreed    to  by   the  parties? 
Fischeb      to  the  agreement  of  the  25th  of  October,  1846,   as  the 
Kamala     term  beyond  which  the  Respondent  was  not  to  wait  for 
Xaickbb.     the  Appellant's  return  to  Madura. 

The  Acting- Civil  Judge,  Mr.  A.  W.  Phillips,  pro- 
nounced the  Court's  decree  on  the  11th  of  December^ 
i 856,  the  material  part  of  which  was  in  these 
terms  : — iv  The  Court  of  Sudder  AdaivhH  ha3  already 
declared,  that  as  the  Defendant  in  this  case  did  not 
wait  for  the  Plaintiff's  return  to  Madura,  which  took 
place  within  what  they  considered  a  reasonable  period, 
that  the  document  of  the  25th  of  October,  1846,  was 
a  valid  contract,  and  as  such  binding  on  the  De- 
fendant, but  that  as  be  had  divested  himself  of  the 
power  to  fulfil  that  contract  with  the  Plaintiff,  the 
latter  should  seek  his  remedy,  not  by  a  suit  to  obtain 
what  could  not  be  awarded  to  him.  but  by  an  action 
for  damages  sustained  by  the  non-fulfilment  of  the 
contract.  The  validity  of  the  document,  therefore, 
which  the  Defendant  protests  against,  must  be  looked 
upon  as  an  established  fact  no  longer  a  subject  for 
discussion,  and  all  the  Court  has  to  do  in  the  present 
case  is  to  ascertain  what  damages  the  Plaintiff  has 
sustained  by  its  non-fulfilment ;'"  and  the  Court  as- 
sessed the  damages  at  Es.  40,000,  with  costs. 

The  Respondent  appealed  from  this  decree  to  the 
Sudder  Dewanny  Court  at  Madras,  and  that  Court 
delivered  judgment  on  the  appeal  on  the  20th  of 
March,  1858.  After  stating  the  facts  of  the  case  the 
judgment  proceeded  as  follows  : — ''The  Judges  of  the 
Sudder  Adawlut  consider  that  they  are  responsible  for 
upholding  the  law  in  its  integrity,  whether  a  suitor 
may  have  challenged  or  not  an  attempted  violation  of 
the  law,  Tlie  Court  are  bound  to  see  that  their  decision's 
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rest  upon  unexceptional  and  legal  grounds,  and  they  1SG0- 
cannot  pass  a  decree  in  this  case  without  first  ascer-  Fischer 
taining  whether  the  serious  imputation  of  champerty  kamala 
attaches  to  the  action.  They  resolved  consequently  to  Naioker, 
give  hearing  in  this  matter,  and  have  confined  the  ad* 
dresses  of  the  Pleaders  on  either  side  to  this  one 
question,  upon  the  decision  of  which  any  further 
question  would  depend.  It  is  argued  on  the  Plaintiffs 
behalf  that  the  transaction  with  Narasihma  Chetty'a 
heir,  as  -described  in  the  assignment,  is  not  champerty* 
from  the  circumstance  that  the  parties  had  not  arranged 
to  divide  the  gains  of  the  suit.  But  it  has' been  satis* 
factorily  shown  on  the  other  side  that  however  true, 
that  there  should  be  such  agreement  to  constitute 
champerty  as  originally  defined,  the  existiug  and 
uniform  practice  of  the  Courts  is  to  discourage  all 
that  savors  of  champerty,  and  that  the  purchase  of  a 
mere  right  of  action  is  new  distinctly  viewed  as  cham- 
perty. Again,  it  is  argued  that  the  right  purchased 
was  not  a  mere  right  of  action,  but  that  as  in  the  dis- 
posal of  the  former  suit  by  Narasihma  C7ietty,  it  was 
held  that  a  suit  for  damages  such  as  arc  now  in  ques- 
tion might  lie,  there  was  in  effect  an  adjudication  that 
Narasihma  Chetty  had  a  title  to  the  damages,  and  the 
thing  purchased  was  a  judgment,  The  Court  con- 
siders this  argument  to  be  a  futile  one ;  a  suggestion 
that  there  might  be  a  suit  for  damages  is  a  very  different 
thing  from  a  declaration  of  right  to  damages ;  nor  had 
there  been  any  attempt  to  estimate  such  damages,  or 
to  represent  as  vested  in  Narasihma  Chclty  any  title 
of  ascertained  value,  admitting  of  transfer  by  sale. 
Narasihma  Chetty  had  still  to  establish  by  suit  his 
right  to  damages,  and  the  sum  of  such  damages  and 
•the   only   thing   sold   under  the  assignment   was  his 
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right  so  to  sue.  It  is  finally  argued  that  Plaintiff  only 
went  through  a  form  of  purchase  for  the  better  assur- 
ance   of  his   position,   while   in   reality  the  contract 
between  Narasihma  Chetty  and  the  Defendant  was  on 
the  Plaintiff's  behalf,  Narasihma  Chctty  acting  simply 
as  his  assent.    The  contract  certainly  contains  mucn  to 
countenance   the  idea  of  such  agency.     In  the   title 
of  the   deed,   Narasihma    Chetty  is  described  as  the 
agent  of    Mr.   Fischer,  of   whom   it  is  further  speci- 
fied,  as  if  to   account  for  his  not  being  personally 
dealt   with,    that  he  was   then  at   Ramnad.      In  the 
body    of   the   deed  it  is  agreed    that   the  money   to 
be  advanced  under  the  contract  should  be   obtained 
from    that    gentleman    on   his  return  from   Madura, 
and    at   the  close   of   the    deed    the  Defendant  uses 
the  following  remarkable  expression  : — "  As  the  gen- 
tleman aforesaid  is  not  here  at  present,  I  shall,  on  his 
arrival,   execute   a    document   in  detail,    on  a  stampt 
Cadjan,   in   the  manner  dictated  to  by   him.     In  the 
suit  brought  by  Narasihma  Chetty  to  enforce  the  con- 
tract,  he  again  described  himself  as  the   Plaintiff's 
agent.     On    the    other    hand,    the    assignment    does 
not  set   out  as  it   should  have   done,    that   the   con- 
tract was  made' by   the  agent  under  authority  from 
his  principal   and  for  his  benefit.     On  the   contrary, 
the  lease  of  the  Zemindar y  contracted  for  was  to  be 
conferred    upon    Narasihma    Chetty,    and    when    this 
person    was   asked    by   the   Civil  Judge   of  Madura 
to  explain   the  particular   object  of  his  suit,   whether 
he  wished  to  have  the  contract   enforced   for  his   own 
benefit,  or  that  of  the  Plaintiff,  whom  he  described  as 
his  master,  he  put  in  a  motion  declaring  his  desire  to 
be,  that  the  lease   of  the   Zemindary   should  be  made 
to  him  individually.     It  is  not  alleged  that  Narasihma 
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Chetty  acted  thus  in  fraud  of  the  Plaintiff.     The   suit      ^^ 
was  allowed   to  run  its  course   from    1847   to    1851,      Fischer 
through  several  remands,  re-hearings,  and  re-appeals,      Kamala 
without    any    such    representation    being    made    by 
Plaintiff,  and  in  this  suit  he  has  explicitly  subscribed 
to     Narasihma    Chcttifs  action.     He   says,    that  the 
lease  was  to  have  been  to  Narasihma  Chetty^  that  the 
sum  advanced  by   Narasihma  Chetty  in  consideration 
for   the    contract  Avas  borrowed  from  him,  not   that 
it  was  advanced  on  his   account,  and  that  the  interest 
in    the    deed   of    contract  having    descended  to  Na- 
rasihma Chetty' 's  heir,  the   latter  had  sold  the   same 
to  him   '  on   the    receipt    of   adequate   consideration.' 
And  he  puts  in  the  assignment  as  the   groundwork  of 
his  suit,  in  which  the  said  purchase   for  '  full  conside- 
ration '   is  set  forth,  none  of  the    items  making  up 
the  consideration  being  described.  The  plea  of  agency 
is  only  now  set  up,  and  for  the  specific  purpose   of 
meeting  the   charge   of   champerty.     The  Court  hold 
the  plea  to  be  utterly  untenable   in  the  face  of  the 
Plaintiff's   formal  acts  and  declarations  against  the 
existence  of  such  agency.     They  must  take   the   suit 
as  presented  by  the  Plaintiff,  and  he  having   therein 
based  his  claim  upon  purchase   made    by  him  of  a 
right  to  sue,  by  that  representation  he  must   stand  or 
fall.  The  Judges  are  of  opinion,  that  such  a  purchase 
constitutes   champerty,   and  the  practice   being    one 
they  are  bound  to  discourage  as  promoting  litigation, 
which  otherwise  might  not  arise,  and  the  fostering  of 
hazardous  and   questionable  claims,   they   resolve  to 
reverse  the   original  decree,  and  dismiss  the  suit  with 
costs." 

The  present  appeal  was  from  this  decree. 
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Mr.  R.  Palmer,  Q.  C,  and  Mr.  Cory  ton,  for  the 
Appellant. 
First,  the  Sudder  Court,  in  dismissing  the  suit  on  the 
ground  of  champerty,  departed  from  the  issues  raised 
by  the  pleadings.  Xo  such  defence  was  pleaded,  and, 
therefore,  cannot  be  noticed  by  the  Court.  Best  "  On 
Evidence,"  sec.  254  (3rd  Edit.).  It  certainly  could  not 
in  England  under  the  Common  Law  Procedure  Act, 
15th  &  16th  Vtetf  c.  76.  Nor  had  the  Appellant  an 
opportunity  of  meeting  the  case  upon  that  point,  or  of 
showing  as  he  might  have  done,  if  his  title  had  been  im- 
peached on  that  ground,  the  true  state  of  the  circum- 
stances uuder  which  the  title  was  acquired.  Another 
fatal  objection  is,  that  this  question  was  not  put  in 
issue  by  the  points  recorded  by  the  Judge  of  the 
Civil  Court  of  Madura.  The  terms  of  Madras  Reg. 
XV.  of  1816,  sec.  10,  cl.  3,  are  imperative,  and 
declare  that  the  Court  is  to  record  the  points  neces- 
sary to  be  established  by  the  parties  to  enable  the 
Court  to  take  notice  of  an  objection.  A  point  not 
recorded  cannot  be  noticed.  Srimut  Mootoo  Vijaya 
Raghanadha  Gowery  Vallabha  Perria  WoodiaTaver  v. 
Rang  Anga  Moottoo  Natchier  (a).  Neither  was  it  com- 
petent to  the  Sadder  Court  to  decide  the  question  of 
champerty,  as  being  a  "  question  of  fact"  within  the 
meaning  of  cl.  4,  sec.  4,  of  Act,  Xo.  XVI.,  of  1853. — 
[Sir  John  Coleridge  :  If  their  Lordships  should  be  of 
opinion  that  there  was  champerty,  or  more  properly 
speaking,  maintenance,  what  course  ought  to  be  taken  ; 
to  remit  the  case  or  hear  it  upon  the  merits  ? — Sir 
Hugh  Cairns,  Q.C.,  for  the  Respondent  :  The  proper 
course    would   be  to  remit    the    case.] — That    would 
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cause  delay.     There  are  sufficient  materials  before  the        l86°- 
Court  to  decide  upon  the  merits.  Fischeb 

As  to  the  question  of  champerty  or  maintenance,  Kamai^ 
we  submit,  that  the  deed,  dated  the  1  lth  of  September ',  ***** 
1855,  was  in  the  nature  of  an  assignment  from  a 
trustee  to  a  cestui  que  trust,  aud  was  not  in  the  nature 
of  champerty  or  maintenance.  Suydcn,  Yen.  &  Pur, 
299  (13th  Edit.),  Byrne  v.  Frere  (a),  Hartley  v.  Rus* 
sell  (b),  Findon  v.  Parker  (c),  Wood  v.  Downes  (d). 
The  agency  of  Narasihma  Chetty,  for  the  Appellant,  in 
the  original  transaction,  is  apparent  throughout  the 
whole  of  the  proceedings  in  the  suit,  and,  as  a  fact,  is 
bo  recited  in  the  agreement  of  the  25th  October, 
18-16,  and  has  never  yet  been  controverted  by  the  Res- 
pondent. Xow,  the  Stickler  Court,  in  relying  upon 
the  alleged  title  asserted  by  Narasihma  Chetty  to  sue 
in  his  own  name  for  specific  performance  as  being  in- 
consistent with  such  agency,  has  given  an  undue 
weight  to  the  form  and  totally  disregarded  the  sub- 
stance of  the  transaction.  The  money  to  be  advanced 
was  the  Appellant's,  and  the  lease  of  the  Zemindar;], 
if  granted  to  Narasihma  Chetty,  would  have  been  for 
the  Appellant's  sole  benefit. 

Sir  Hugh    Cairns,  Q.  C,   and  Mr.  W.  Field,  for 
the  Ecspondent. 

The  Sudder  Court  was  in  principle  correct  in  holding 
that  the  agreement  between  the  Appellant  and  Condiah 
Chetty  and  the  assignment  of  Narasihma  Chetty  s  in- 
terest in  the  suit  brought  by  him  against  the  Respon- 
dent, was  illegal  and  void  for  champerty,  as  it  in  law 
conferred  no  right  upon  the  Appellant  to  maintain  this 

(a)     2  Molley,   157.  (J)     2  Sim  &  Stu.  244. 

(c)   11  Mee.  &  Wels.  675.  d     lfi  Ves.  120, 
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action.  Andrews  v.  Maharajah  Sreesh  Chunder  Raee  (a). 
In  Prossor  v.  FJmonds  (7>),  Lord  Abinger  held,  that  a 
Court  of  Equity  would  give  uo  encouragement  to  con- 
tracts which  savoured  of  maintenance  or  champerty, 
though  such  contracts  might  not  be  within  the  strict 
legal  limits  assigned  to  such  offences.  Reynett  v. 
Sprye  (c),  and  in  Doe  dent.  Witham  v.  Evan*  (d),  a  sale 
by  an  administrator  of  a  pretended  title  to  certain  pre- 
mises was  set  aside,  and  the  conveyance  held  void  as  well 
at  Common  Law,  as  by  Statute,  o2nd  Hen.  \  II  J.,  c.  0. 

But,  secondly,  upon  the  merits.  The  Respondent  was 
not  bound  by  the  agreement  of  the  25th  of  October, 
1846,  in  the  event  which  happened.  The  Respondent's 
necessities  were  so  urgent  that  he  stipulated  that  if  the 
Appellant  did  not  return  within  seven  or  eight  days, 
he  was  to  be  at  liberty  to  procure  the  money  elsewhere  ; 
and  as  the  Appellant  did  not  return  within  such  stipu- 
lated time,  indeed,  not  until  nineteen  days  after,  such 
unreasonable  delay  obliged  the  Respondent  to  obtain 
the  required  advances  from  Fondeclair,  and  he,  there- 
fore, determined  the  agreement  with  Xarasihma  Cheft//, 
as  representing  the  Appellant,  aud  leased  the  Zemin- 
dary  to  Fondeclair.  The  fact  that  the  contract  was 
broken  by  the  Appellant  was  lost  sight  of  by  the  Acting 
Judge  of  the  Civil  Court,  who  was  also  wrong  in  hold- 
ing that  the  liability  of  the  Respondent  under  the 
agreement  was  concluded  by  the  judgment  of  the 
Sudder  Court  in  the  suit  in  that  Court  between  Xara- 
sihma Chetty  aud  the  Respondent. 

Their  Lordships'  judgment  was  delivered  by 

The  Ri^ht  Hon.  Sir  John  Coleridge  : 
This    was    a    suit   brought    in   the    Civil    Court  of 
(a)  S.D.  A.  Decis.Ben.  1849.  p.  340.    (i)  1  You.  &  Call.  481. 


(r)  1  De  G-.  Mae.  &  Qor.  660. 


{d}  1  Com.  Ben.  Kep.  717. 
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Ma  Jura,  to  recover  damages  from  the  Eespondent  for        1S6°- 
the  breach  of  an  agreement.   Judgment  passed  in  that      Fischer 
Court  for  the  Appellant,  and  this  judgment   was    re-      kamala 
versed  in  the  Sudder  Adawlnt.     The  present  appeal  is     Naicker. 
brought    for  the    purpose   of  procuring  a    reversal  of 
that  decree. 

The  facts  on  which  the  case  arise  are  in  substance 
these  : — On  the  25th  of  October,  1846,  the  agreement 
in  question  was  entered  into  between  the  Respondent 
on  the  one  hand,  and  Nara&ihma  Chetty  on  the  other, 
who  is  thus  described  in  the  commencement  of  it  : 
u  A  dealer  in  silk  thread,  an  agent  of  Mr.  Fischer-, 
residing  at  Salem,  but  now  on  circuit  at  Ramnad.^ 
Narasihma  Chetty  was  in  truth  acting  as  Fischers  (the 
Appellant's)  agent,  whose  residence  was  at  Salem, 
and  he  was  at  the  time  absent  on  circuit  as  described. 
— [His  Lordship  read  the  agreement,  ante,  p.  172^ 
and  proceeded.] 

On  the  day  of  the  execution  of  this  instrument  the 
Respondent  also  executed  a  Bond  and  a  conditional 
mortgage  of  a  village  attached  to  his  Zemindar y,  for  a 
loan  of  Rs.  1,000,  from  Narasihma  Chetty,  which  were 
then  advanced,  and  were  to  be  repaid  on  the  1st  of  No- 
vember following.  This  was  to  meet  one  of  the  debts 
enumerated  in  the  preceding  agreement.  In  this  trans- 
action also  Narasihma  Chetty  was  actiug  as,aud  was  de- 
scribed in  the  instrument  to  be,  the  "agent  oi^SLv. Fis- 
cher, residing  at  Salem,  but  now  on  circuit  at  Ramnad."' 

The  Appellant  did  not  return  by  the  1st  of  Novem- 
ber, nor  until  some  days  after  the  9  th,  on  which  day, 
in  violation,  as  the  Appellant  alleges,  of  the  agree- 
ment to  which  he  claims  to  have  been  the  principal 
party,  the  Respondent  executed  a  lease  of  the  Zemin- 
dary  to  one  Fondcclair. 
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Thi5*  led  t©  proceedings  in  which  Narasihma  Chef  ft/ 
was  made  the  Plaintii£,for  the  purpose  of  enforcing  the 
performance  of  the  agreement.  These  proceedings 
failed,  and  the  lease  to  Fondecldir  Was  supported  ; 
whereupon  the  Appellant  determined  to  institute  the 
present  action  for  damages,  and  Narasihma  Chetty 
being  dead,  it  was  thought  desirable  for  him  to  institute 
it  in  his  own  name  ;  but  the  original  agreement  having 
provided  that  the  lease  should  be  made  to  Narasihma 
Chetty,  and  he  having  been  the  ostensible  party  to  the 
previous  proceeding,,  the  following  assignment  was 
procured  from  his  son,  Condiak  Chetty, — [His  Lord- 
ship read  it,  ante,  p.  157.] — The  action  and  appeal 
then  followed,  which  have  been  already  mentioned. 

The  decree  of  the  Sudder  Adawlut  did  not  pass  on 
the  merits,  nor  on  any  point  raised  in  the  Court 
below;  but  it  having  been  objected  that  the  suit  dis- 
closed a  case  of  champerty,  the  Court  resolved  to 
entertain  the  objection  ;  because,  as  they  say,  they 
thought  themselves  "  responsible  for  upholding  the 
law  in  its  integrity  ;"  (a)  they  confined  the  addressee 
of  the  Pleaders  on  either  side  to  that  one  question, 
and  decided  the  case  against  the  present  Appellant  on 
that  point  only. 

Their  Lordships  are  clearly  of  opinion,  that  the 
decree  of  the  Sudder  Adawlut  in  this  respect  cannot 
be  supported.  The  grounds  on  which  they  arrive  at 
this  conclusion  make  it  unnecessary  to  decide  whether, 
under  the  law  which  the  Court  was  administering, 
those  acts  which  in  the  English  law  are  denominated 
either  maintenance  or  champerty,  and  are  punishable 
as  offences,  partly  by  the  Common  Law,  and  partly 
by  Statute,  are  forbidden  ;  and  also,  if  so  forbidden, 
<<    See  p.  ITS- 
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whether  the  point  was  in  this  case  so  raised  by  the  i«tt. 
pleadings,  or  the  points  for  proof  recorded  by  the  Fischer 
Court,  that  it  could  be  properly  entered  into.  They  Xamala 
will  observe,  however,  in  passing,  that  though  it  Naicke*. 
may  be  admitted  that  the  Court  would  have  the  right, 
perhaps  even  lay  under  an  obligation,  to  take  cog- 
nizance, mutu  propria,  of  any  objection,  manifestly 
apparent  en  the  face  of  the  proceeding,  which  showed 
that  it  was  against  morality  or  public  policy  ;  yet 
where,  as  here,  that  was  only  to  be  collected  from 
the  evidence  by  inference,  and  was  capable  of  expla- 
nation, or  answer  by  counter-evidence,  it  is  highly  in- 
convenient, as  well  as  contrary  to  the  Regulation,  XV. 
of  1816,  which  regulates  the  practice  of  the  Court, 
and  may  lead  to  the  most  direct  injustice,  to  enter 
into  the  inquiry,  if  the  issue  has  not  been  presented 
by  the  pleadings,  or  the  points  recorded  for  proof. 
But,  assuming  that  in  the  present  case  the  Court 
properly  instituted  the  inquiry,  their  Lordships  do 
not  agree  with  them  in  the  conclusion  to  which 
they  conducted  it. 

The  Court  seem  very  properly  to  have  considered 
that  the  champerty,  or,  more  properly,  the  main- 
tenance  into  which  they  were  inquiring,  was  some- 
thing which  must  have  the  qualities  attributed  to 
champerty  or  maintenance  by  the  English  law  :  it 
must  be  something  against  good  policy  and  justice, 
something  tending  to  promote  unnecessary  litigation, 
something  that  in  a  legal  sense  is  immoral,  and  to 
the  constitution  of  which  a  bad  motive  in  the  same 
sense  is  necessary.  It  was  necessary,  therefore,  to 
look  at  the  substance  of  the  transaction,  and  not 
merely  the  language  of  the  instruments.  Now,  here 
it  is  clear,  that  the  Apaellant  was  the  real  party  to  the 
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original  agreement,  and  the  person  really  interested  in 
its  performance  ;  he  was  to  advance  the  loan  ;  the 
profits  that  were  expected  to  rermlt  from  the  loan 
were  to  be  his;  he  might  have  intervened  in  the  first 
instance,  and  conducted  the  litigation,  which  first  en- 
sued, in  his  own  name.  Narasihma  Chetbj  was  but  an 
agent,  contracting  for  the  Appellant  in  his  own  name, 
but  avowedly  as  agent  only,  not  undertaking  to  borrow 
from  the  Appellant  the  money,  and  then  lend  it  to  the 
"Respondent,  but  to  procure  for  him  the  loan  of  it 
from  the  Appellant.  All  this  was  perfectly  consistent 
with  his  being  put  forward  as  the  ostensible  party, 
with  the  full  knowledge    of    the    Respondent. 


wTas    the  substance  of  the   contract, 


This 
and  the  Court 
should  have  treated  the  assignment  from  Condia 
Chett'j  as  merely  an  unncessary  precaution,  un- 
wisely adopted,  perhaps,  and  furnishing  an  argument 
for  an  objector,  yet  not  really  altering  the  quality  of 
t]je  transaction,  nor  affecting  that  point  on  which  the 
whole  question  of  maintenance  depended,  which  was 
this  :  Was  the  Appellant  suing  in  respect  of  his  own 
interest  for  a  violation  of  a  contract  made  with  him- 
self, or  was  he  representing  another  man's  interest, 
and  suing  on  a  contract  to  wThich  he  had  been  origi- 
nally a  stranger,  in  virtue  only  of  the  objectionable 
assignment  ?  If  this  had  been  borne  in  mind,  their 
Lordships  think  that  the  Court  would  have  arrived  at 
a  different  conclusion  from  that  which  they  in  fact 
came  to. 

Here,  therefore,  their  Lordships  would  have 
stopped,  simply  recommending  that  the  judgment 
should  be  reversed ;  but  in  the  commencement  of 
the  argument  it  was  arranged,  with  the  consent  <>f 
<hc  Counsel  on  both    sides,    that    if    their    Lordships 
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should  be  of  opinion  that  the    decision  of   the    Court 

below  could  not    be    sustained    on    the    grounds  on 

which  it  had  been  based,  they  should  proceed  to   con-      kamala 

sider  the  whole  case  on  its  merits,    and    finally    dis-     Naicker. 

pose  of  it ;  a  course  by  which    it  was    probable    that 

much  litigation  and  expense    might  be    saved  to    the 

parties. 

Their  Lordships  have,  therefore,  examined  the 
facts  of  this  case  as  they  appeared  before  the  Civil 
Court  of  Madura.  As  it  is  indisputable  that  a  lease 
of  the  Zemindar?/  has  not  been  granted  to  the  Appel- 
lant, or  his  agent,  Narasihma  Chatty,  it  is  clear  that  the 
Appellant  ought  to  recover  if  there  was  ever  a  bind- 
ing contract  between  the  parties  to  grant  one,  unless 
the  non-performance  of  that  contract  be  in  any  way 
justifiable.  The  first  of  these  must  be  ascertained 
by  an  examination  of  the  agreement  of  the  25th  of 
October,  18 ±6,  of  the  circumstances  attending  its 
excution,  and^of  the  remaining  facts  of  the  case. 
The  instrument  commences  with  a  recital,  that  the 
Respondent  was  under  an  obligation  to  pay  his  credi- 
tors  the  sum  of  Rs.  19,035.  2a.  7p.,  made  up  of  items 
of  which  an  enumeration  follows,  and  this  enumera- 
tion shows  that  the  money  was  wan  ted  without  the 
least  loss  of  time,  that  the  pressure  on  him  was 
urgent.  It  then  recites  a  promise  from  Narasihma  Chetty 
to  procure  the  amount  from  the  Appellant  on  his 
return  to  Madura,  and  then  it  promises  to  grant  the 
lease  ;  but  only  "  in  the  event  of  Narasihma  Chetty 
getting  the  said  sum  accordingly."  It  then  proceeds 
to  stipulate  for  a  number  of  payments  to  be  made, 
things  to  be  done,  and  conditions  to  be  observed  by 
the  lessee,  after  the  lease  granted,  and  during  the 
continuance  of  the    term  ;    «:nd    it    concludes    thus : 
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u  As  the  gentleman  aforesaid  (the  Appellant)  is  not 
here  at  present,  I  shall,  on  his  arrival,  execute  a 
document  iu  detail,  on  stamped  caJjan  in  the  manner 
dictated  by  him." 

On  the  face  of  the  instrument,  it  is  obviously  a 
contract  incomplete  in  itself  and  conditional ;  nothiug 
in  it  binds  the  Respondent  to  the  granting  of  the 
lease,  unless  the  money  was  procured  for  him  from 
the  Appellant  on  his  return  to  Madura,  and  it  is 
clear  also  that  nothing  iu  it  binds  the  Respondent  to 
advance  the  money,  when  he  should  return.  Further, 
it  is  obvious  that  no  time  being  specified  for  this 
return,  the  parties  must  either  by  some  collateral 
agreement  have  fixed  a  day  for  that  return,  or  must 
be  taken  to  have  contemplated,  what  the  law  would 
imply  from  their  language,  a  return  within  a  reason- 
able time,  all  the  cicumstances  considered.  For 
the  Respondent  setting  out  his  urgent  necessities, 
showing  the  pressure  that  was  on  him,  and  profes- 
sedly borrowing  the  money,  not  to  meet  future  casual 
or  uncertain  expenses,  but  to  liquidate  the  debts 
which  occasioned  the  pressure  then  upon  him,  it 
would  be  highly  unreasonable  to  suppose  that  a  return 
after  any  indefinite  period,  however  long,  could  have 
been  in  the  contemplation  of  the  parties.  And  this 
conclusion  is  strengthened  by  the  circumstance  that 
there  is  no  evidence  of  any  previous  authority  from  the 
Appellant  constituting  Narasihma  Chetty  his  agent  to 
make  the  contract ;  indeed,  the  instrument  itself  shows 
that  he  was  not  bound,  that  it  was  uncertain  whether 
he  would  on  his  return  adopt  and  ratify  the  act  of 
Xarasihma  Chetty  ;  and  the  conclusion  is  therefore  irre- 
sistible, that  the  Respondent  was  bound  to  wait  only 
for  that  ratification  and  performance  until  the   Appcl- 
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font's  return  on  a  specified  day.  or  a  return   within  a 
reasonable  time. 

The  Respondent  contends  that  the  time  was  fixed 
by  a  collateral  parol  contract,  and  limited  to  the  1st 
of  November^  or  to  eight  days  from  the  20th  of 
October  ;  the  Appellant,  that  the  return  was  to  be 
within  a  reasonable  time,  that  he  did  not  return 
within  such  reasonable  time,  and  forthwith  ratified 
the  act  of  his  agent,  but  that  the  Respondent  had  in 
the  meantime  put  it  out  of  his  power  to  fulfil  the 
contract,  by  granting  the  lease  to  Fondeelair. 
The  undisputed  facts  of  the  case  are  these  : — 
On  the  25th  of  October,  the  date  of  the  agreement 
in  question,  the  Respondent  executed  the  mortgage 
and  bond  to  Narasihma,  as  already  stated.  This 
appears  to  their  Lordships  to  have  been  substan- 
tially part  of  the  principal  transaction,  and  to  be 
most  material  on  the  point  now  under  consideration  ; 
it  was  a  loan  of  Rs.  1,000,  to  meet  one  of  the  de- 
mands specified  in  the  agreement,  which  may  be 
presumed  to  have  been  peculiarly  pressing,  and  the 
Rs.  1,000,  are  stipulated  to  be   repaid  on   the  1st   of 


November,  in    default  of    which    the 


mortgage 


of  a 


single  village  was  to  take  effect.  Their  Lordship3 
think  there  is  every  reason  for  presuming  that  the 
repayment  was  intended  to  be  made  out  of  the 
Rs.  19,000,  to  be  advanced  by  the  Appellant  on  his 
return  to  Madura  ;  and  if  that  be  so,  it  is  clear  that 
his  return  was  contemplated  to  take  place  on  or 
before  that  day. 

The  next  fact  is  that,  on  the  9th  or  10th  of  No- 
vember, the  lease  was  executed  to  Fondeelair  ;  and  the 
remaining  fact  is  the  return  of  the  Appellant  on  the 
13th  of  November j  as  their  Lordships    understand  the 
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evidence  ;  this  would  be  nineteen  days  after  the  exe^ 
cution  of  the  agreement. 
Eamala  There  is  a  good  deal  of  parol  evidence  to  the  effect, 

Naicker.     either  that  a  period  of  eight  days,  or   that  the     1st  of 
November^  was  agreed  to  specifically  by  the  parties  as 
the    term   beyond   which  the  Respondent  was  not  to 
be   bound  to    wait   for  the  Appellant's   return  ;  and 
their   Lordships  are    disposed   to    give   credit  to  the 
evidence  :  they  do    not    think  that   the  variation   in 
regard    to  the   eight   days  and    the  1st   of   November 
makes   the    testimony    unworthy    of    belief.  But,  it 
appears   to    them  unnecessary    to  decide   the  case  on 
this   point ;  for   they    are    clearly  of  opinion,  looking 
at  all  the  circumstances  which    appear  on  the  face  of 
the  documents,  the  first  of  which  discloses  the  nature 
of  the  debts  due  from   the    Respondent,    which   were 
mostly  judgment  debts,  or  debts    on  which  the    exe- 
cution was  pending,  or  for  which  warrants  had  issued  ; 
and     the  second    that  a    portion  of    the  money    con- 
tracl  id  Eor  wa-   advanced  a     race-,-  and  to  be  repaid  on 
the  1st  of  November  ;  that  it  was  understood  by   both 
parties   that  a    reasonable   time   for    the    Appellant's 
return   would   be    within    a    few    clays,  and  that  the 
delay    of   nineteen   days  was    unreasonable.     Such  a 
delay  would  probably    defeat    the   whole   purpose  of 
the  loan  ;  and  there  is  not  the  slightest  evidence   that 
either  by  reason  of  distance,  difficulty  of  conveyance, or 
the  necessary    or  usual  business  of  the  circuit,  a  delay 
of  nineteen  days  could  have  been  considered  probable, 
On  this    ground    their   Lordships    are  prepared   to 
recommend  to  Her   Majesty     tat   the  appeal   be  dis- 
missed :   but   as   they    do    this   on   wholly   different 
grounds  from  those   relied    on    by   the  Court  below, 
that  the  dismissal  should  be  without  costs. 
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Mohun  Lall  Sookul  and  another      -       Appellants, 

AND 

Bebee  Doss  and  others  -  -       Respondents.* 

On  petition  from  the  Stickler  Dewanny  Adawlut, 
Calcutta. 

J_N  this  case  special  leave  to  appeal  had  been  granted    nth  June, 
upon  an  ex  parte  application   of  the  Appellants  (a),         1861, 
upon   an   allegation  as  to   the  value  of  the    subject      BY Sen. 

,....,  . .  Re?.  X  of 


matter  in  dispute  in  the  suit.  1829,  the  test 

A  petition  was  now  presented  by  the  Respondents  to  °J  Sj°  Yfue 

rescind  the  Order  in  Council  granting  leave  to  appeal,  perfcy  in  suit 

alleging,  that  in  the  petition  for  leave  to  appeal,  several  or  market^ 

important  omissions  had  been  made,  namely,  first  that  va^ie' 


the  answer  of  the  Respondents  to   the  plaint,  whereby  in  Council 
the  question  at  issue,  whether  by  Ben.  Reg.  X.  of  1829,  S^Hptf? 
the  value  of  the  subject  matter  was  to  be  computed  ac-  ing  sp£al 


the  question  at  issue,  whether  by  Ben.  Reg.  X.  of  1829,  S^K^- 

the  value  of  the  subject  matter  was  to  be  computed  ac-  ing  sp£al 

cording  to  the  real  or  market  value,  had  been  omitted  *  lea^etoaP- 

°  '  '  peal  upon  a 


an 
allegation  as 


*  Present :  Members  of  the  Judicial  Committee, — The   Eight  to  the  value 
Hon.  Lord  Kingsdown,  the  Right  Hon.  The  Lord  Justice  Knight  pei^i^dis- 
Bruce,  the  Bight  Hon.  Sir  Edward  Eyan,  and  the  Eight  Hon.  The  pute  re- 
Lord  Justice  Turner.  scinded,  there 

Assessors  -The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight  sSinThe" 

Hon.  Sir  James  TV.  Col  vile.  petition,  of 

proceedings 

(«)  7  Moore's  Ind.  App.  Cases,  428  in J1"5  **&' 

*  *  which  showed 

of  the  property.  the  true  value 

In  ordinary  circumstance^  an  Order  in  Council  obtained  upon  an  ex 
parte  petition  which  omitted  to  state  the  true  facts,  will  be  discharged 
with  costs  but  if  there  has  been  laches  in  applying  to  dischareo  the 
Order  on  the  part  of  the  Respondent,  no  costs  will  b!  given         g 
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1861.  and,  secondly,  that  a  supplementary  plaint  filed  by  the 
MohunLall  Appellants,  which  stated  that  the  suit  had  by  mistake 
Sookul  been  valued  at  three  times  the  Sudder  jutnma  instead 
BebeeDoss.  of  Es.  4,300,  the  real  or  market  value  of  the  property 
had  also  been  omitted.  The  petition  further  alleged, 
that  throughout  the  proceedings  it  was  treated  by  the 
Appellants  as  a  case  regarding  mortgaged  premises, 
valued  at  Rs.  4,300  ;  that  the  Respondents  had  applied 
to  the  Sudder  Deivanny  Adawlut  at  Calcutta,  and  to 
the  Officiating  Judge  of  Chittagong,  to  whom  the  en- 
quiry had  been  by  the  Order  in  Council  delegated,  to 
give  evidence  of  the  value,  but  that  such  application 
had  been  refused  by  that  Court,  upon  the  ground  that 
by  the  Order  in  Council,  evidence  of  that  fact  was  to 
be  supplied  by  the  Appellants,  and  the  petition  prayed, 
that  the  order  in  Council  granting  leave  to  appeal 
might  be  rescinded,  or  that  an  Order  might  be  made, 
directing  an  enquiry  as  to  the  real  or  market  value  of 
the  property  in  dispute. 

Mr.  TV.  Field,  for  the  Respondents,  in  support  of 
the  application,   cited  Ben.   Reg.   X.  of    1829, 
schedule  B,  8. 
Mr.  Leithj  for  the  Appellants,  opposed. 

The  Right  Hon.  Lord  Kixgsdown. 
This  is  an  application  to  discharge  au  Order  in 
Council  made  by  Her  Majesty  at  the  recommendation 
of  their  Lordships,  on  the  16th  of  February,  1860. 
By  that  Order  liberty  was  given  to  the  Appellants  to 
appeal,  notwithstanding  that  the  property  which  was 
the  subject  of  the  suit,  was  of  less  value,  as  appeared 
upon  the  proceedings  in  the  case,  than  Rs.  10,000, 
which  is  the  sum  limited  by  the  Order  in  Council  of 
the  13th  of  June,  1838. 


ON  APPEAL  FROM  THE  EAST  INDIES. 

A  petition  of  this  nature,  be  ex  parte,  it  is  a  uni-        186L 
versal  and  a  most  important  rule  of  this  Court,  that  MohunLali. 
every  fact  which   is  .material  to  the  determination  of      So°KCL 
the  question  raised  upon  the  petition  should  be  truly  Bebee  Doss. 
and  fairly   stated  ;  and  where  there  is  an  omission  of 
any  material  facts,  whether  it  arises  from    improper 
intention  on  the  part  of  the  Petitioner,  or   whether  it 
arises  from  accident  or    negligence,  still    the  effect  is 
just  the  same  ;  if  this  Court  has  been  induced  to  make 
an  Order,   which  if    the  facts    were  fully  before  it,  it 
would  not,  or  might  not,  have  been  induced   to  make. 
Xow,  in  this  case,  their  Lordships  were  of  opinion, 
that  in  order    to  justify    an  appeal    to  this  country  it 
should  be    satisfactorily   proved  that   the  property  in 
dispute  really  was  of  the  value  of  Es.  10,000.     They 
did  not   thiuk  that    there   were    any  special  circum- 
stances in  the  case  which  would  justify  the    Court  in 
taking  it  out    of  the    ordinary  rule.     There    were  no 
particular  questions  of  law  or  indeed  anything  which 
would   prevent  the  application  of    the  strict    general 
rule,    which    requires    that    the  property  in  dispute 
should  be  of  that  value- 
In  was  stated  in  the  petition  for  leave  to   appeal 
that  the  Plaintiffs  had  in  the  plaint  represented  the 
property  to  be  of  the  value  of  Rs.   3;572,  and  that  the 
suit  was  institued    to    recover  possession  of    certain 
mortgaged  premises,  of  which  the  value    was  so   esti- 
mated, but   only  for   the  purpose  of   complying  with 
the  rules  of  the  East  India  Company's  Courts  for  fix- 
ing the  amount   of  the  stamp    upon    the  plaint ;  and 
then,  after   stating   the  proceedings   in  the    case,  the 
petition  concluded   with  assigning   as  a    ground  for 
making  the  application    here,  that    the  value   of   the 
property  having  been  represented  by  the  Plaintiff   as 
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^^  Rs.  3,572,  the  Court  below  had  no  authority  to  grant 
MohunLall  an  appeal.  The  petition  also  alleged  that  although 
it  appeared  from  the  statements  in  the  plaint  that  the 
real  or  market  value  of  the  land  in  question  in  the  suit 
must  be  taken  to  exceed  the  amount  of  Rs.  10,000, 
yet  the  amount  laid  in  the  plaint  as  the  value  of  the 
suit  for  the  purpose  aforesaid,  being  only  Rs.  3,572, 
three  times  the  amount  of  one  year's  jumma,  or  rent, 
the  Petitioners  were  prevented  by  the  rules  of  the 
Court  from  applying  to  that  Court  for  such  leave. 

The  misrepresentation,  therefore,  upon  that  petition 
is  this.  The  plaint,  according  to  the  Regulation,  esti- 
mates the  value  of  the  property  at  three  years'  jumma. 
Three  years'  jumma  amounts  to  Rs.  3,572,  and,  there- 
fore, according  to  the  Regulation,  represented  a  value 
which  would  furnish  no  criterion  of  what  the  actual 
value  was.  In  this  state  of  things  it  appeared  to  their 
Lordships  that  the  parties  ought  not  to  be  concluded 
by  such  a  statement ;  that  there  was  nothing  incon- 
sistent with  that  statement ;  that  the  property  might 
be  of  a  greater  value,  and,  therefore,  their  Lordships 
gave  leave  to  appeal  upon  somewhat  unusual  terms, 
namely,  referring  it  to  the  Court  below  to  report  what 
was  the  actual  value  of  the  property. 

Ben.  Reg.  X.  of  1829,  cited  before  us,  enacts,  that 
in  suits  respecting  revenue  lands  three  years'  amount 
of  the  jumma  shall  be  taken  to  be  the  value  of  the 
property,  and  with  respect  to  suits  for  houses,  &c.,and 
other  things  of  value,  the  amount  is  to  be  computed 
according  to  the  estimated  selling  price,  and  that  every 
plaint  shall  specify  the  value  of  the  thing  claimed. 

]S"ow,  it  appears,  that  there  were  in  this  case  two 
distinct  modes  of  valuatiou,  one  of  which  affords  on 
criterion  whatever  of  the  actual  value,  the  other  of 
which,  if  it  were  fairly  stated,  afforded  a  most  certain 
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criterion,   being  the   estimated   selling  price,   not  the      /f^ 
price  it  sold  for,  but  what  the  property  would  sell  for  MohdnLall 
at  the  time  the  plaint  was  filed.  v. 

Now,  it  appears  that  the  Plaintiff  had  represented  Bebee  Doss- 
by   his   plaint   that   the   property    was    estimated  at 
Rs.  3,572,  which  was  three   years'  jumma.     But  this 
statement  does  not  fall  within  the  above   Regulation. 
For  the  purposes  of  this  suit  it  was  necessary  to  state 
what  the  actual  value  was  ;  what  the  real  selling  value 
was ;  what  the  value  was  according  to  the  Regulation, 
and,  upon  the  final  supplemental  plaint,  it  was  stated 
that  the   property    was   valued   for   this    purpose    at 
Rs.  4,300,  and  in  the  record  of  the  proceedings  which 
had  been  drawn  up,  stating  the  issues  which  the  par- 
ties were  going  to   try,  it  was  stated  that  afterwards 
the  Plaintiff  had  filed  a  supplemental  plaint,  in  which 
it    was   alleged    that    the    suit   had   been   valued   at 
Rs.  4,300,  the  price  or  value   of  the  land,   and  that 
as  the  stamp  was  Rs.  150,  it  was  sufficient  to  cover  a 
claim  of  Rs.  5,000.     Is  it  possible  not  to  understand 
this  as  applying  to  Regulation  X.  of   1829,   and  as 
stating  therein  the  value,  the  estimated  selling  price  ? 
and  which  is  stated  at  Rs:   4,300.     Now,  if  that  fact 
had  been  stated  to  their  Lordships,  it  is  hardly  to  be 
believed  that  the  Order  for  leave  to   appeal  granted 
by  their  Lordships  would  have  been  made. 
*   If  we  were  of  opinion  that  this  had  been  an  inten- 
tional misrepresentation  on  the  part  of  the  then  Peti- 
tioners, we  should,   without  the  least   hesitation,  not 
only  have  discharged  the  Order,   but  we   should  have 
made  the  party  who  applied  for  it  pay  all  the  costs, 
and   have  given  no  liberty  whatever  to  make  any 
further  application. 

Their  Lordships  are,  however,   inclined  to  take  an 
indulgent  view  of  the  case.     They  are  inclined  to 
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1861.  think  that  there  was  not  any  intentional  misrepresenta- 
MohckLall  tion ;  and,  therefore,  though  they  discharge  the  Order 
500KB  £or  jeave  to  appeal,  they  will  not  do  it  on  the  con- 
BebeeDoss.  ditions  I  have  mentioned.  They  would,  indeed,  under 
any  circumstances,  have  thought  it  right,  whether  the 
mistake  was  intentional  or  unintentional,  to  have 
made  the  party  applying  for  it  pay  all  the  costs,  were 
it  not  for  the  delay  on  the  other  side.  The  Order  for 
leave  to  appeal  was  made  in  February,.  1860  ;  it  went 
out  to  India,  and  it  appeared  that  at  least  in  August, 
I860,  the  Petitioners  who  now  apply  to  discharge  the 
Order  were  informed  that  they  would  have  liberty  to 
give  evidence  under  it.  We  think  they  might  have 
applied  the  moment  they  saw  the  petition  and  the 
Order  which  contained  the  directions  I  have  men- 
tioned ;  for  then  they  must  have  been  aware  that  a 
very  important  fact  had  been  kept  back  from  the 
Court,  and  they  might  then  have  applied  to  have 
discharged  the  Order.  Still  they  might  have  thought, 
that  on  the  construction  of  the  Order  they  should  be 
enabled  to  give  evidence,  and  they  might  have  thought 
that  it  would  be  less  expensive  to  make  the  applica- 
tion to  the  Court  below.  But,  in  August,  1860,  they 
were  told  of  the  construction  which  the  8 udder  De- 
wanny  Court  at  Calcutta  had  put  upon  their  Lord- 
ships' Order,  that  they  would  not  be  at  liberty  to  give 
evidence  upon  that  enquiry  ;  and  they  were,  therefore, 
then  apprised  of  the  manner  in  which  the  Order  of 
their  Lordships  was  to  be  carried  out. 

Under  these  circumstances,  their  Lordships  are  of 
opinion,  that  cost's  should  not  be  awarded  against  the 
parties  who  obtained  the  Order  giving  leave  to  appeal, 
and  they  discharge  such  order  without  cost  and  with- 
out prejudice  to  any  other  application  by  the  Appel- 
lants, upon  giving  notice  to  the  Respondents. 
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Maharajah  Koowur  Baboo  Xi~ 


ARAJAH  KOOWUR  BaBOO  -N I-    )  ,  „       , 

trasur  Singh  -         -  j      APP^a^ 


AND 


Baboo  Nuhd  Loll  Singh,  and  others,  Respondents* 

On  appeal  from  the  S udder  Detvanny  Adawlut,  at 
Calcutta* 

X  HE  Appellant,  the  Zemindar  of  Pergunnah  Nursing* 
pore  Eborakj  owned  a  village  in  his  Zemindary,  called  19th,  20th,  & 
Mouzah  Gopaulpore,  otherwise   Gopaulpore  Maholee.        22ni860Une' 

*  Present :  Members  of  the  Judicial  Committee, — The  Rio-hi  Decre.es  were 
Hon.  Lord  Kingsdown,  the  Eight  Hon.  The  Lord  Justice  Knight  yea/lSie,  in 
Bruce,  the  Eight  Hon.  Sir  Edward  Ryan,  The  Eight  Hon.  The  Lord  suits  resPect- 
Justice  Turner,  and  the  Eight  Hon.  Sir  John  Taylor  Coleridge.     bofnSsff 

Assessors,— The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight   certain 
Hon.  Sir  James  \V.  Colvile.  Mauzahs  in 

two  Zemin- 

bonndary  Hne  determined.  In  1845,  a  suit  was  brought  bythe  Repre- 
sentatives of  one  of  the  parties  in  the  above  suits  to  recover  land  alleged 

™  heFwt  °*  «ne^f  ?ef  ¥r^'  whicla  land  {t  was  admitted  by  the 
Plaintiff  that  the  Defendants  had  been  in  the  possession  of  since  the  year 
1834.  It  was  pleaded  in  defence,  first,  that  the  land  claimed  was 
within  the  boundary  declared  by  the  decrees  of  1816  to  belong  to 
the  Defendants  ;  and,  secondly,  that  the  Plaintiff,  or  those  under  whom 
he  claimed,  had  been  out  of  possession  for  upwards  of  twelve  years  and 
that  the  cause  of  action  was  consequently  barred  by  Ben.    Reo\  III   of 


200  Casks    LK     1HK    PRIVY    COUNCIL 

1860.        j]w    Respondents   were    the    proprietors    of    Mmizah 
Maharajah  Ram po re,  part  of  a  Zemindary,  called  Naredegur. 
Baboo8  ^ie  *wo  Mouzahs   adjoin   each   other,  and  disputes 

Nitrasur     respecting   the  boundary    line    of    the  \Mouzahs  had 
Singh  i  o  j  ■ 

v.  arisen  from  a  very  early  period  between  the  ancestors 

Loll  Singh.  °^  the  Appellant  and  of  thesRespondents.  The  Appel- 
lant in  the  present  appeal  claimed  700  bcegahs  of  land 
as  being  part  of  Gopaulporc  ;  whilst  the  Respondents' 
case  was,  that  the  land  in  question  was  part  of  Ram* 
pore,  and  had  been   so  declared   by  a  decree  of  the 

1793,  sec.  16.  In  such  circumstances  it  was  held  that  the  issue  of  pos- 
session was  the  first  point  to  be  considered,  and  that  such  issue  was 
wholly  independent  of  the  question  of  boundary. 

Held  further,  that  as  the  Plaintiff  sought  to  disturb  the  possession  of  the 
Defendants,  admitted  by  him  to  have  existed  for  eleven  years,  but  which 
the  Defendants  alleged  was  a  much  longer  period,  the  onus  proband?  was 
upon  the  Plaintiff  to  remove  the  bar  to  the  action  by  Ben.  Peg.  III.  of 
1793,  sec.  16,  by  satisfactory  proof  that  the  cause  of  action  accrued  to 
him  on  a  dispossession,  twelve  years  before  the  commencement  of  the 
suit,  and  that  he,  or  some  person  through  whom  he  claimed,  was  in  pos- 
session during  that  period  ;  and  that  no  proof  of  anterior  title  in  his 
favour,  such  as  wouldbe  involved  in  the  boundary  question,  couldrelieve 
him  from  thisontts,  or  shift  the  onus  on  the  Defendants,  by  compelling 
them  to  prove  the  time  and  manner  of  possession. 

Although  the  evidence  of  witnesses  for  the  Defendants  as  to  posses- 
sion is  of  "no  better  character  than  those  produced  by  the  Plaintiff  as 
to  dispossession,  yet  it  lies  on  the  Plaintiff  to  make  out  his  case,  and  as 
the  probabilities  of  the  case  in  this  instance  were  against  dispossession, 
it  has  held  by  the  Judicial  Committee,  affirming  the  judgment  of  the 
Sudder  Dewanny  Adawlut,  that  the  Plaintiff  had  failed  to  prove  the  dis- 
possession of  the  Defendants,  which  was  necessary  to  maintain  the  suit. 

A  preliminary  objection  was  taken  in  the  Sudder  Court  to  a  decree  of 
the  Principal  Sudder  Ameen,  on  the  ground  that  the  Sudder  Ameen  had 
omitted  to  draw  up  the  issues  in  the  suit  as  required  by  sec.  10  of 
Ben.  Re<?.  XXTI.  of  1814.  This  objection  was  held  fatal,  and  the  .SWrff /• 
Court  remitted  the  suit  to  the  Lower  Court  with  directions  to  lay  down 
the  issues  in  a  regular  way,  and  to  try  and  determine  the  suit  de  novo. 
The  Principal  Sudder  Ameen  accordingly  prepared  the  proper  issues,  and 
ordered  that  the  parties  should  be  called  upon  for  their  proofs.  The 
Plaintiff  did  not  go  into  fresh  evidence,  but  prayed  for  judgment  on  the 
evidence  already  given,  and  upon  the  former  evidence  taken  the  Prin- 
cipal Sudder  Ameen  made  a  decree  against  the  Plaintiff. 

Held  upon  appeal  by  the  Judicial  Committee  : — 

First,  that  if  this  mode  of  trial  was  irregular,  the  Plaintiff  had  no 
just  ground  of  complaint,  as  the  irregularity  was  committed  at  his 
instance,  or  with  his  consent. 

Second,  that  a  suspicion,  however  probable  in  the  mind  of  a  Judge 
that  a  party  who  has  failed  to  prove  his  case,  might  be  more  successful 
on  a  fuller  investigation,  does  not  constitute  sufficient  ground  for 
directing:  a  new  trial. 
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Court   in  the  year  1816  ;  aud,    further,  that  the  land     ^^ 
claimed  had  been  in  their  possession  and  their  ances-  Maharajah 
tors'  without  any  claim  on  the  part   of  the  Appellant,        baboo 
or  under  those  through   whom  he  claimed,  since  the     Nitrasur 
year  1818.  «. 

The  facts  of    the    case,   which  were    complicated,   Loll  Singh. 
wTere,  in  substance,  as  follows  : — 

The  village  of  Rampore,  together  with  certain  other 
villages  called  Rajpore,  Cuddeah,  Jyepore,  and  Jyepore 
Pulcree,  were  formerly  the  property  of  one  Mohun 
Singh,  the  ancestor  of  the  Respondents.  In  the  year 
1791,  he  was  dispossessed  of  those  villages  by  one 
Deo  Raj  Singh  and  obliged  to  bring  a  suit  for  their 
recovery,  aud  that  suit  having  ended  in  Mohun  Singh's 
favour  in  1803,  he  Avas  again  put  in  possession. 

During  Deo  Raj  Singh's  possession,  a  dispute  arose 
between    him    and    Madho    Singh,    the  Appellant's 
ancestor,    who    was    the   proprietor   not    only  of  the 
village    of     Gopaulpore,  but  of  a  village  called  Sur- 
seeah,    in    Pergunnah    Narsingpore    Koorah  ;  touch- 
ing   the    boundaries    of    Surseeah    and    of  Jyepore 
the    adjoining    village,    claimed    by    Deo    Raj  Singh, 
and  that  dispute  was  referred  to   an    Ameen,  named 
Khoda  Yaar  Khan,  to  ascertain  the  boundaries,   who 
on  the  24th  of  August,  1792,   made  an  award  to  the 
effect,   that  the  lauds  in   dispute  belonged  to  Madho 
Singh,  and  in  that  report  he  laid  down  the  bounda- 
ries of  the  two   Pergunnahs  of  Naredegur  (in  which 
Mohun  Singh's  villages   were  situate),   and    of  Nur- 
singpore  Koorah,  which  included  Surseeah  and  Gopaul- 
pore.     These  boundaries  were  laid  down  principally 
with  reference  to  a  point,  the  position  of  which  was 
ascertained,   called  Baugh  Jhujree,   due  south  of  Jye- 
pore, as  appeared  from  a  plan  annexed  to  the  award, 
vol.   vm.  z 
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1860,        an(j    the    substantial     result    was,    that    Pergunnah 
Maharajah  Naredegur  [Mohun  Singh's  and  the  Eespondents'  pro- 
Baboo*     Perty)  lay  t°  the  north  and   west  of  that  point,   and 
NiTRAsuR    Nursingpore  Koorah  to  the  south  and  east. 

^.  Notwithstanding  this  award,  however,  Madho  Singh 

LollsSS?  ^ok  advantage  of  the  unsettled  state  of  the  title  as 
between  Mohun  Singh  and  Deo  Raj  Singh,  to  lay- 
claim  to  parts  of  the  lands  which  were  in  dispute 
between  them,  and  in  1803  and  the  following  year  hi 
claimed  or  got  possession  of  411  beegahs,  part  of  the 
village  of  Jyepore  Puc/cree,  and  of  251  beegahs,  parcel 
of  Rampore,  which  Madho  Singh  alleged  to  be  parcel 
of  Gopaulpore  Maholee. 

In  1810,  Mohun  Singh,  who,  on  the  termination  in 
his  favour  of  the  litigation  with  Deo  Raj  Singh,  had 
obtained  the  right  to  the  possession  of  his  villages, 
instituted  a  suit  against  Chuttur  Singh,  the  son  of 
Madho  Singh,  he  having  died  in  the  interim,  to  recover 
possession  of  both  these  parcels  of  land  ;  but  he  was,, 
on  the  27th  of  January,  1814,  nonsuited,  not  upon 
the  merits,  "but  upon  the  technical  objection  that  he 
had  included  in  one  suit  lands  in  two  separate  villages. 
He  thereupon,  on  the  loth  of  November,  1814,  insti- 
tuted a  fresh  suit  to  recover  the  251  beegahs,  parcel 
of  Rampore,  and,  on  the  11th  of  May,  1816,  obtained 
a  decree  in  his  favour,  which  was  upheld  on  appeal 
by  the  Sudder  Court,  on  the  8th  of  December,  1818. 

In  this  suit  Mohan  Singh  and  Chuttur  Singh  filed 
plans.  By  these  plans,  it  appeared  that  the  251 
beegahs  then  in  dispute  lay  to  the  west  of  Baugk 
Jhujree,  and  to  the  north  of  a  point  in  a  stream  called 
Nudder  Punvanna. 

Shortly  after  the  institution  of  the  above  suit  by 
Mohun  Singh  for   the  recovery    of    the    251    beegahs f 
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Chutter  Singh,  in  January,  1815,  brought  a  cross  suit        186°- 
in  the  Zillah  Court  of  Tirhoot  against  Mohun  Singh  Maharajaa 
to  recover  400  beegahs  of  land,  alleged  by  him  to  be       baboo 
parcel  of    Gopaulpore.     The   400   beegahs  were,  how-     Nitbasub 
ever,  held  by  that  Court  to  belong  to  Rampore,  and         v. 
this  decision  was  confirmed  on  appeal  by   the  Patna  lollSixgh. 
Court  of  appeal,  on  the  8th  of  December,  1818.. 

On  the  5th  of  January,  1818,  Mohun  Singh  was 
put  into  possession  of  the  disputed  lands ;  and  he 
shortly  afterwards  brought  them  into  cultivation  by 
his  villagers  from  Ra?npore,  and  it  appeared  that  he 
and  his  descendants  since  that  time,  and  until  the 
institution  of  the  suit,  out  of  which  the  present 
appeal  arose,  had,  with  one  exception,  in  1834,  when 
another  attempt  was  made  to  encroach  upon  Ram- 
pore,  held  undisputed  possession. 

The  Moutsah  Maholee  appears  to  have  become  the 
property  of  the  wives  of  one  Tej  Narain  Singh  ;  and, 
on  their  obtaining  a  decree  in  their  favour  as  to  that 
village,  they  laid  an  attachment  upon  200  beegahs, 
part  of  Rampore.  The  then  Zemindar,  Chintamitn 
Singh,  the  son  of  Mohun  Singh,  instituted  pro- 
ceedings in  the  Criminal  Court  of  Zillah  Tirhoot 
under  Ben.  Keg.  XV.  of  1824,  to  preserve  his  pos- 
session to  those  beegahs,  decreed  to  him  as  being  part 
of  Rampore ;  and  the  Magistrate  having  examined 
the  decree  of  1816,  and  compared  the  boundaries, 
found  that  the  200  beegahs  were  part  of  those  included 
in  the  suit  brought  by  Mohun  Singh  for  251  beegahs, 
and  by  an  order  made  on  the  24th  cf  May,  1834 
maintained  Chintamun  Singh's  possession. 

On  the  5th  of  August,  1845,  Roodur  Singh,  the 
then  proprietor   of    Nursingpore    Koorah,    instituted- 
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KoO"WUR 
Baboo 

NlTRASTTR 

Singh 

v. 

Baboo  Nun~d 

Loll  Singh. 


1860.  the  present  suit  in  the  Zillah  Court  of  Bhagulpore 
Maharajah  against  Chintamun  Singh  and  the  Respondents,  for 
possession  and  mesne  profits,  claiming  the  lands 
which  were  the  subject  of  the  suit  of  1814.  He,  how- 
ever, denied  their  identity,  and  alleged  by  his  plaint, 
that  possession  was  forcibly  acquired  b}*"  Chintamun 
Singh  after  the  proceedings  in  1834.  In  order  to 
account  for  the  delay  since  that  time,  he  set  up  certain 
conversations  and  admissions,  which  he  alleged  were 
made  by  the  Respondents,  that  they  agreed  to  restore 
the  land  to  him ;  and,  in  order  to  destroy  the  iden- 
tity of  the  lands,  he  misplaced  the  old  banclh  and  the 
old  tank  of  Gopaidpore  (substituting  Bodhee  Singh's 
tank  for  it),  and  thus  drew  a  boundary  considerably 
to  the  north  and  west  so  as  to  exclude  the  lands 
from  Rampore. 

The  Defendants  in  their  answer  denied  these  alle- 
gations, and  insisted  that  the  Plaintiff's  claim  was 
barred  by  the  provisions  of  Ben.  Reg.  III.  of  1793, 
sees.  12  &  16,  as  the  Plaintiff  sought  to  recover  the 
possession  of  land  pertaining  to  their  Zemindary 
mentioned  in  both  the  decrees  of  the  1 J  th  of  May, 
1816,  and  the  8th  of  December,  1818,  which  decrees, 
as  they  admitted  in  their  answer,  had  laid  down  the 
boundaries  of  Mouzah  Rampore,  and  of  Mouzali  Go- 
paulpore, agreeably  to  the  award  of  Khoda  Yaar  Khan. 
A  replication  and  rejoinder  having  been  filed,  an 
order  was  made  on  the  5th  of  May,  1847,  that  Sheeb 
Loll,  the  Record  Keeper  of  the  Court,  should  pro- 
ceed to  the  spot  and  draw  a  plan ;  and  he  accord- 
ingly, on  the  9th  of  June,  1847,  made  his  report, 
filing  with  it  a  plan,  which  contained  the  assertions 
■  of   both    sides,  as    to    the    position    of    the   different 
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points  bearing  or  supposed  to  bear  upon  the  point  at        186°- 

issue.     Besides    this   plan,  plans    of    the   villages    of  Maharajah 
Rampore  and  Gopaulpore  were  also  filed.     The  plain-      "baboo* 

tiff  also  filed  a  nlan,  containing  his  allegations  as    to  Kiri;SUR 

,  .  ^  °  Sl-VGH 

the  boundary,   and   copies  of  the  two   plans  filed  in  v- 

the  suit  of  1814,  were  also  given  in  evidence.     Wit-  LollSixgh? 
nesses  were  examined  upon  the  question  of  possession 
by  the  Respondents.      Their  evidence  was   of  a    con- 
flicting character,  the  effect  of  which  is  mentioned  in 
their  Lordships'  judgment. 

On  the  23th  of  December,  1849,  the  Principal 
Sadder  Ameen,  without  laying  down  issues,  as  re- 
quired by  sec.  10,  of  Ben.  Eeg.  XXVI.  of  1814, 
gave  judgment  in  the  Plaintiff's  favour. 

The  Defendants  appealed  from  this  decree  to  the 
Sadder  Dewanny  Court  at  Calcutta.  Upon  the  appeal 
coming  on  for  hearing,  a  preliminary  objection  was 
raised  on  their  behalf  that  the  Court  below  had  not 
according  to  the  Law  of  procedure,  drawn  up  and  re- 
corded any  issues.  The  Sudder  Court  held  that  this 
objection  was  fatal,  and  ordered  that  the  decree 
appealed  from  should  be  set  aside,  and  the  case  re- 
manded to  the  Principal  Sudder  Ameen,  with  direc- 
tions to  lay  down  the  issues  and  call  upon  the  parties 
for  proofs  and  refutations,  and  then  to  try  the  case 
de  novo. 

In  accordance  with  the  order  of  the  Sudder  Court 
a  proceeding  took  place  before  the  Zillah  Court,  on  the 
4th  of  December,  1852,  when  the  Principal  Sudder 
Ameen  recorded  the  issues  as  follows : — First  were 
the  lands  at  issue  within  the  boundaries  of  Mouzah 
Rampore,  the  property  of  the  Defendants,  as  laid 
down  by   the  decree  of  Court,    dated    11th   of  May, 
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1860.       1816,  agreeably  to  the   hjfrut  of  Khoda  Yaar    Khan, 

Makakajah  or  apart  from  them  ?     Secondly,   was  the  Plaintiffs 

Zoowte     snlt  Avjthin  the  period  limited  for  the   cognizance  of 

XjAEOO  x  fJ 

Kiteasur    the  Court,  or  not  ? 

v.  No  evidence  was  gone  into  npon  these  issues,  the 

LollSgh  Plaintiff  having  declined  to  do  so,  and  asking  for 
judgment  on  the  evidence  already  filed,  and,  on  the 
13th  of  December,  1852,  the  Principal  Sudder  Ameen 
gave  judgment  to  the  same  effect  as  the  former  one. 
The  Defendants  appealed  from  this  judgment  to  the 
Sudder  Dewanny  Adawlui  at  Calcutta. 

The  hearing  of  the  appeal  took  place  before  Messrs. 
Sconce,  Trevor,  and  Torrens,  three  of  the  Judges  of 
the  Sudder  Dewanny  Adaivlut.  The  Judges  differed 
in  opinion,  Messrs.  Sconce  and  Trevor  agreeing  to 
reverse  the  decree  of  the  Principal  Sudder  Ameen. 
The  remaining  Judge,  Mr.  Torrens,  was  opposed  to 
that  course,  being  of  opinion  that  the  Court  should 
remand  the  case  for  re-trial  by  the  Principal  Sudder 
Ameen. 

The  judgment  and  decree  pronounced  by  Messrs. 
Sconce  and  Trevor,  forming  the  majority  of  the  Judges, 
was  as  follows  : — "  We  might  take  objection  to  the 
from  in  which  the  Principal  Sudder  Ameerfs  decree  has 
been  passed,  for  in  his  latest  decision,  he  has  con- 
fined himself  to  such  points  as  the  remand  in- 
volved, and,  upon  the  merits,  has  adopted  in  gene- 
ral terms,  without  repeating  details,  the  decree  of 
December,  1849.  The  last  and  final  decree  should 
have  been  complete  in  itself,  and  should  not  have 
been  made  to  rest  on  a  decision  which  has  been  set 
aside ;  but,  as  the  grounds  of  the  latest  judgment 
taken  in  connection  with  the  first  have  been  suffi- 
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ciently  intelligible  to  the  litigants,  and  are  so   to  the  i860, 

majority  of  this  Court,  we  think  it  inexpedient  again,  Maharajah 

upon  this  point  of  form,  to  re-transfer  the  case  to  the  b°bcoR 

Lower  Court.     For  the  better  understanding  of  the  Nithasub 

.  SlXGH 

issue  submitted  to  us,  we  have  fully  heard  the  parties,  v. 

both  as  regards  the  line  of  boundary,  which,  by  the  lqllSi^h! 
decree  of  1816,  should  determine  the  extent  of  their 
villages,  Gopaulpore  and  Rampore,  and  as  regards  the 
enjoyment  by  the  Plaintiff  of  the  disputed  land 
within  a  period  which  renders  this  suit  admissible. 
That  the  several  parties  have  had  every  opportunity 
before  the  Lower  Court  to  present  their  case  complete, 
is  not  denied  by  them  ;  nor  before  ourselves  have  they 
indicated,  if  it  were  optional  to  them  to  indicate,  any 
other  sources  of  available  evidence  than  that  already 
adduced.  And  thus  we  cannot  hesitate  to  adjudicate 
upon  the  proceedings  as  they  came  before  us.  The 
Principal  Sadder  Ameen  has  remarked,  shortly,  that 
Plaintiff's  witnesses  prove  that  he  was  in  possession 
of  the  disputed  land  before  1242,  F.  S.  ;  and  con- 
necting the  presumed  dispossession  of  that  year  with 
the  boundary  laid  down  nineteen  years  before,  he 
found  Plaintiff's  claim  to  be  established.  But,  it 
appears  to  us,  that  the  evidence  of  the  Plaintiff  is 
wholly  inadequate  to  sustain  the  specific  allegations, 
or  to  justify  the  large  claim  which  he  has  preferred. 
Plaintiff's  witnesses  say,  generally,  that  he  was  dis- 
possessed in  1242,  F.  S.,  but  we  require  more  detailed 
information  to  prevent  the  act  of  forcible  disposses- 
sion characterized  by  the  ^circumstances  with  which 
it  must  have  been  attended.  Seven  hundred  beegahs 
— nearly  all,  as  is  said  by  the  Plaintiff's  witnesses, 
under  cultivation — could  not  have  been  transferred 
from  his  occupancy  without   the  occurrence    of  some 
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1860.  event  sufficiently  conspicuous  to  be    presented    to    us 

Mahabajah  in  evidence  ;  nor  is  it  to  be    presumed   that  his    long 

bTeoo*  asserted  enjoyment  of    his  Ryots'  rents,    previous    to 

Nitbastje  1242,  F.  S.,  could  become  suddenly  interrupted,  with- 

^^  •  i  C  '11  • 

v.  out  some  attempt  on  his  part  to  entorce,   with  the  aid 

ErtSTtoSS  of  summary  laws,  the  payment  of  rent  for  1242,  F.  S., 
whicn,  up   to    1241,    F.  S.,    he  had    collected.     Xor, 
further,  is  it  intelligible  to  us  that  Plaintiff   (Respon- 
dent), without  an  application  to  the  Magistrate, should 
have  suffered  the  order  passed  by   that   Officer,  under 
Reg.  XY.  of  1821,  to  have  been  executed  to  his  pre- 
judice, had  he  not  been  a   party  to  the  summary  pro- 
ceeding in  which  it  was  issued.    We  think  that,  at  all 
events,    throughout     some    portion     of    the  line,  the 
Principal    Sadder     Ameerfs    endeavour  to    trace   the 
boundary  decreed  in  1816  a.  d,  has   not  been    unsuc- 
cessful; but  in  this  suit  we  cannot  per  saltum  pass  from 
1242    to    1223  (1816),  as  if  to  find    in  that   year  the 
link  of   Plaintiff's  right,  from  which  he    subsequently 
became  dissevered.    What  we  have    said  of   the    evi- 
dence of  dispossession  in  1242,  F.  S.  is   equally  appli- 
cable to  the  evidence  for   possession   in  1241,  i^W^, 
or  any  previous  year.     We  have,  in  fact,    no    specific 
evidence  that  the  Plaintiff  (Respondent)  exercised  the 
rights  of  proprietor  between  1223,  Fuslee  (1816)  and 
1242  :  it  is   not,    for    example,    shown   what  rents  he 
rfalized  from  the  700  heeyahs,  and  yet    the  realization 
of  rent  is  the    strongest    evidence    of    possession.     If 
we  were  to  grant  that  in  the  decree  of  1816  a.  d.,  to 
a  greater  or  less  extent,  an  inceptive  right  is  traceable, 
we  have  no  evidence  of  the  effect  given  to  the  decree, 
and,  as  already    intimated,    none  to    establish  the  en- 
joyment of  an  appropriated  right  between  1816  (1223) 
and  the  asserted  date  of  dispossession  in  1835  (1242). 
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It  is,  therefore,  ordered,  that  the  decree  of  the  Prin-        186°- 
cipal  Sadder  Ameen  be   reversed,   and  the   suit  dis-   Maharajah 
missed  with  costs  :    that  the  Appellant  recover  from        Baboo 
the   Plaintiff  (Respondent),  the  costs  of  this  Court,     Nitiusub 
with  interest,  to  the  day  of  realization,  agreeably  to  ». 

the  account  prepared  by  the  Accountant  of  costs  of  loll  Singh. 
this  Court ;  and  that,  in  order  to  realise  the  expenses 
of  the  Zillah  Court,  they  present  a  petition  in  the 
Zillah  whence  a  proper  order  will  be  passed,  in  ac- 
cordance with  the  purport  of  the  Circular  Order,  dated 
4th  March,  1836."       . 

The  third  Judge,  Mr.  T&rrens,  recorded  his  opinion 
as  follows  : — "  In  a  case  circumstanced  as  the  present, 
both  as  to  the  character  of  the  claim,  and  the  mode  in 
which  the  proceedings  of  the  Lower  Court  were  con- 
ducted, I  am  unable  to  agree  with  my  colleagues  in  the 
reversal  of  the  decree  passed,  simply  on  the  ground 
of  the  record,  as  now  before  us,  not  containing  fuller 
proofs  of  the  alleged  act  of  dispossession.  The  latter 
part  of  the  issue,  which  the  pleaders  of  both  parties, 
certainly  with  the  permission  of  this  Court,  have 
agreed  to,  cannot,  it  appears  to  me,  be  satisfactorily 
tried  without  first  considering  whether  the  map  pre- 
pared by  the  orders  of  the  Lower  Court  shows,  as 
stated  in  the  decision,  the  true  boundary  between  the 
two  villages,  as  determined  in  the  suit  between  the 
fathers  of  the  litigant  parties  in  1816.  If  it  be#as 
the  Lower  Court  has  now  decided,  it  was  surely  for 
the  Appellants  in  some  way  to  show  how,  in  direct 
opposition  to  a  former  judgment,  they  had  passed  the 
line  of  boundary  and  acquired  possession  of  land  held 
on  such  strong  title  against  them  as  a  final  decree  of 
Court.     The  Principal  Suddcr  Ameerfs  decision  may 


in  effect  be  wrong 

VOL.  VIII. 


or  not ;   but  it  has  been 


based,  I 
a  1 
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1860.        consider,  purely  on  comparison  of  the   map,  which  ho- 

Maharajah  had  prepared   by  his   Amlah  with   the   boundaries   as 

ZBaIooR      laid  down  in  the  deeree  of  1816  a.  d.     He  has  taken 

Nitrascr     two  fixed  points  indicated  in  the  map  as  those  betwixt 
Singh  ...  .  . 

v.  which  a  line   running   in    a  northern    and   so-uthera 

LoLLSraefi!  direction  was  drawn  under  the  decision  of  that  year,. 
which  line  fixed  the  boundary  of  the  Plaintiff's,  (Res- 
pondent's,) village  of  Gopatdporcr  and  the  Appellants7 
village  of  Rampore*  The  Appellants  assent  to  one 
of  these  points,  the  most  southern,  as  the  true  point 
— contending  that  the  map,  as  laid  down,  has  shifted 
the  northern  point  from  its  real  position.  To  show 
this,  they  refer  to  copies  of  former  maps  filed  or 
agreed  to  by  the  Respondent,  and  to  the  relative  posi- 
tion as  there  given,  and  as  now  existing  in  the 
Mnfussilj  of  certain  known  landmarks  and  village 
boundaries,  bearing  on  the  disputed  site  of  the 
northern  point  fixed  in  1816  a.d.  The  investigations 
of  the  Principal  S udder  Ameen  have  been  mainly 
directed  to  these  obligations ;  and  having  concluded 
that  the  map  prepared  by  his  Amlah  set  them  aside, 
and  that  it  had  defined  the  true  boundary  as  laid 
down  in  IS16  a.  d.,  without  ever  holding  any  pro- 
ceedings, as  imperatively  required  by  law,  under 
sec.  10,  Reg.  XXVI.,  1S14,  he  first  determines  the 
case  chiefly  en  this  conclusion,  but  also  on  oral 
e#tleiice  of  dispossession.  On  an  appeal  the  Sad- 
der Court,  seeing  the  illegality  of  the  decision  without 
the  proceedings  referred  to,  remanded  the  case.  On 
the  4th  of  December,  1 8 52?  the  Principal  Sudder  A  meea 
went  through  what  he  considered  the  form  of  proceed- 
ing, and  on  the  13th,  decided  that  the  points  then  set- 
tled for  adjudication  had  already  been  proved  and  dis- 
posed of  by  hi* first  decision  ;  and  so,  without  indicating 
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the  necessity  of  any  further  proof,  and  without  the  De- 
fendants having  preferred  any  further  objection   than  Maharajah 
that  the  deputation   of  an  unsworn   Amlah  to  make  a       baboo 
map  was  opposed  to  rule,  he  decided  the  case  merely    Nitrasitr 
by  reference  to  his  former  judgment.     This  mode  of  v. 

proceeding  entirely  defeats  the  object  of  clauses  3  loll  Singh. 
■and  4,  sec.  10,  Beg.  XXYL,  1814,  and  the  Plaintiff 
(Respondent)  has  thus  necessarily  rested  through- 
out on  the  Lower  Court's  view  of  the  map  and 
boundary,  and  has  not  been,  as  I  think,  ever  in  a 
position  to  bring  forward  more  substantial  proof  on 
the  point  of  dispossession.  That  which  he  had  given 
on  this  point  in  the  informal  trial,  the  oral_evideuce 
-of  a  few  ignorant  Ryots,  is  quite  as  good  as  any 
■evidence  given  by  the  Defendants  as  to  their  ever 
having  remained  in  undisturbed  occupancy  of  the 
lands.  Neither  party,  in  fact,  from  having  directed 
their  chief  attention  to  the  principal  Sudder  AmeenU 
investigation  and  judgment  on  the  boundaries,  have  ad- 
duced the  best  evidence  which  might  be  procured  oa 
the  questions  of  possession  and  dispossession  ;  and  it 
is  to  be  observed  in  this  country,  before  the  recent 
revenue  survey,  where  disputes  exist  respecting  tracts 
of  land  on  the  confines  of  two  contiguous  Zemindar  its, 
which  tracts,  as  in  this  instance,  are  not  shown  to  be 
held  by  resident  Ryots,  the  Ryots  of  one  Zemindar 
cultivate  one  part  of  the  disputed  land  one  year,  and 
those  of  the  other  Zemindar  another  part  of  the  next 
year,  so  that  there  is  no  very  defined  possession  until 
some  act  occurs  on  the  part  of  either  which  drives 
the  other  into  Court ;  and,  I,  therefore,  think,  in  this 
■ease,  without  authentic  collection  papers  produced 
or  without  the  evidence  of  more  respectable  witnesses 
that  even  on  the  question  of  dispossession,  the  boim- 
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18G0.        dary  line,  if  the  Principal  Sadder  Ameen's  decision  on 
Maharajah  it  be  correct,  is   our  most  certain   guide.     Be  that  as 
Baboo1      ^  ma}*?  I  couceive  that  his  irregular  proceedings,  as 
NrrEAsi-R    before  noticed,  gave  no   opportunity   for    Plaintiff's 
v.  bringing  fuller  proof  as  to  the  act  of  dispossession  ; 

LollSingh0  aIK*  ^  certainly  would  say,  with  much  deference  to 
my  colleagues,  that  without  determining  the  correct- 
ness or  otherwise  of  the  map  and  boundary  line  as 
compared  with  the  former  decision,  the  Court  is  in 
no  position  to  set  aside  the  decree  on  the  grouuds 
assigned.  The  petition  of  plaiut  does  not  appear  to 
me  to  imply  simply  one  single  act  of  dispossession  ; 
it  states  that  the  Defendants  had  first,  on  plea  of  a 
decision  passed  in  their  favour  in  a  case  under  Reg.  XV. 
of  1824,  with  other  parties,  contrived  to  obtain  posses- 
sion of  200  beegahs  within  the  old  boundary  in  1242, 
F.  S.,  and  then,  working  on  this,  encroached  on,  or 
took  possession  of,  the  whole  71)0  beegahs  now  claimed. 
The  Plaintiff,  rinding  they  had  done  so,  sent  for  them, 
and  called  on  them  to  retire  from  beyond  the  boun- 
dary ;  and  on  their  persisting  in  not  doing  so,  at 
length  brought  his  present  action,  so  as  to  be  within 
the  period  of  limitation.  In  the  first  decision  of  the 
Principal  Sadder  Amcen,  he  states  that  the  map  of 
his  Amlah,  on  which  he  has  adjudicated  the  case,  is 
supported  by  the  Revenue  survey  map,  prepared 
whilst  the  case  was  pending  ;  and,  under  all  circum- 
stances, instead  of  finally  reversing  the  order  passed, 
I  would  return  the  case  to  the  Principal  Sadder  Ameen 
for  re-trial,  after  having  an  intelligible  map  prepared, 
such  as  prescribed  by  the  Circular  Order  of  this 
Court,  ]S"o.  173,  of  the  5th  of  Mag.  1852.  a.  d., 
which  would  show  distinctly  the  relative  posi- 
tions  and     distances    of    t lie    points    by     which    the 
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boundary  line  of  1816   was  laid  down:  and  on  the       i860. 
question    of    possession    or    dispossession,    I   would  Maharajas 
require  that  further  and    more   substantial  evidence       £°TCK 
should  be  taken,  by  enforcing  the  provision  of  Act,  No.     Nitrabto 
19  of  1853.     Such  a  course,  I  think,   would  be  most         „. 
equitable,  and  most  likely  to  put  an  end  to  litigation,  loll  SiSt°N1> 
which,  to  judge  from   some  of  the  statements  made, 
would   appear    to    have    been   going    on    respecting 
the  same  boundary,   in   greater  or  less  degree,  ever 
since  1199,  B.  S.,  notwithstanding  numerous  decisions 
passed." 

The  present  appeal  was  brought  from  the  decree  of 
the  majority  of  the  Court. 

The  appeal  was  argued  by 

Mr.  R.  Palmer,   Q.   C,  and  Mr.  Leith,   for  the 
Appellant,  and 

Mr.  Forsyth,    Q.  C,   and  Mr.    W.  Field,   for  the 
Eespondents. 

The  material  arguments   are  stated  and  referred  to    30th  July 
in  their  Lordship's  judgment,  which  was  delivered  by 

The  Lord  Justice  Turner. 

The  parties  to  this  cause  are  the  proprietors  of  two 
contiguous  Zemindaries  in  Zillah  Bhagulpore.  For 
many  years  the  Zemindary  called  Pergunnah  Nursing  - 
pore  Koorah,  which  includes  the  village  called 
Mousah  Gopaulpore,  has  been  held  by  the  Appellant, 
or  his  ancestors  ;  whilst  the  family  of  the  Eespondents 
has  been  in  the  possession  of  the  Zemindary  called 
Xaredegur,  which  includes  the  village  called  Mouzah 
Rampore. 

That  litigation  concerning  the  boundaries  of  the 
two  estates  has  been  frequent,  if  not  incessant. 


i860. 
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1860.  jn  the  year  l792j  there  was  a  Suit  to  settle  the  dis- 

Mauaiuuh  puted   boundaries   of    Mouzah    Sursteah,  part    of  the 

Baboo       Appellant's    Zemindary,    Nursingpore    I'  jrah, 

Nitbasur    Mouzah   Jyepore   Puckrce,   part   of    the   Zemindary  of 

v.  r        Karedcgur,     This  was  determined  in  ac  <  -  i  mce  with 

Loll  Singh,  the  award  of  an  Ameen,  appointed   with    the   consent 

of   both  parties,    named   KJioda    Yaar   Khan,    which 

fixed,  or  ought  to  have  fixed,  the  boundaries  between 

the  two  Mouzahs,  and  so  far,  those  between  the  two 

Zemindaries.     It  may  be  proper  to  mention,  though 

the  circumstance  is  not  now  material,  that   this   suit 

was  between  an  ancestor  of  the  Appellant  and   one 

Deo    Raj  Singh,   who   appears   to  have  dispossessed 

at  that  time  the  Eespondents'  ancestor  of  Naredegur. 

In  3  816,  two  suits  were  pending  between  Mohun 
Singh,  the  grandfather  of  the  Eespondents,  and 
Maharajah  Chutter  Singh,  the  grandfather  of  the 
Appellant.  In  one  of  them  Mohun  Singh,  as  Plain- 
tiff, claimed  as  part  of  Mouzah  Rampoor,  two  hundred 
and  fifty-one  bcegahs  of  land,  which  the  Maharajah,  as 
Defendant,  insisted  formed  part  of  Mouzah  Gopaul- 
pore.  In  the  other,  the  Maharajah,  as  Plaintiff, 
claimed  as  part  of  Mouzah  Gopaulpore,  four  hundred 
beegahs  of  land,  lying  to  the  north  and  west  of  the 
lands  in  question  in  the  other  suit,  and  Mohun  Singh, 
as  Defendant,  insisted  that  they  were  comprised  in 
Mouzah  Rampoor.  In  the  first  suit  the  Zillah  Judge, 
proceeding  in  part  upon  the  old  awaru  of  Khoda 
Yaar  Khan,  of  which  both  parties  admitted  the 
accuracy,  drew  a  boundary  line  between  the  two 
Mouzahs,  and  gave  to  the  Plaintiff  so  much  of  the  land 
claimed  as  fell  within  Mouzah  Rampoor  thus  defined. 
The  suit  of  Chutter  Singh  he  simply  dismissed,  inas- 
much   as   the  whole    of    the    four     hundred    bcegahs 
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claimed  by  him  were  clearly  within  Mouzah    Rampoor        ibgo. 

as  defined  by  the  other  decree.     Both   decrees   were,  Maharajah 

on  the  appeal  of  Maharajah    Chuttur  Singh,  confirmed      ^^j^0* 

in  1818,  by  the  then  Court  of  appeal  at  Patana.  Nituasur 

In   1834,    there  was  a  summary  proceeding  in    the  l. 

Criminal  Court  under  Regulation  XV.  of  1824,  touch-  Baboo  Nund 

°  '  Loll  bixoH, 

iug  the  possession  of  two  hundred  bcegahs  of  land 
which  were  claimed  on  the  one  side  by  the  then  pro- 
prietors of  Naredegur  as  part  of  Mouzah  Rampoor, 
and  on  the  other  by  two  widows  who  had  acquired  an 
interest  in  Mouzah  Maholee,  a  village  forming  part  of 
Nursingpore  Poorah,  and  either  identical  with  or  con- 
tiguous to  Mouzah  Gopaulpore,  which,  in  these  pro- 
ceedings, is  sometimes  called  Gopaulpore  Maholee. 
The  decision  of  the  Magistrate  was  to  the  effect,  that 
the  proprietors  of  Naredegur  were  in  possession  of  the 
lands  in  question,  and  ought  to  be  maintained  in  it 
To  this  proceeding,  which  bears  date  the  24th  of 
May,  1834,  no  person  whom  the  Appellant  represents 
was  directly  a  party.  He  has,  however,  produced  it 
for  a  particular  purpose,  and  made  it  part  of  his 
case.  It  is  unnecessary,  at  least  for  the  present,  to 
go  more  fully  into  those  earlier  proceedings,  because, 
if  material  at  all,  they  can  only  be  material  a3  evi- 
dence upon  one  or  other  of  the  issues  raised  in  the 
present  suit. 

This  suit  was  instituted  in  August,  1845,  by  the 
father  of  the  present  Appellant.  It  was  for  the  recovery 
of  seven  hundred  beegahs  of  land,  alleged  to  have  been 
part  of  Mouzah  Gopaulpore,  but  admitted  to  have 
been  in  the  possession  of  the  Respondents,  though 
by  wrongful  title,  since  May,  1834,  or  for  a  period 
commencing  soon  after  that  date.  The  case  made 
by  the  Plaintiff  on  his  pleadings  was   shortly  this  : — > 
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1860.       That    the    seven   hundred   beegahs  in   question    were 

Maharajah  within  Mouzah    Gopaulpore  as  denned  by  the   decree 

Baboo      of  1816;   that  the  Defendants  had  taken  possession 

o^t^y*    of  them,   under  colour  of   the  award   of  the   24th  of 

oINGH 

»•  May.    1S31,   some  time  in  the  year   1635,   and  had 

Baboo  Xuxd  *    .  '       .  .     .  .  J        .  .  '        ,      . 

Loll  Singh,  ever  since  continued  m  possession;  but  that  during 
these  ten  years,  and  in  order  to  prevent  the  insti- 
tution of  a  suit  against  them,  they  had  repeatedly 
admitted  the  Plaintiff's  title,  and  promised  to  restore 
the  land. 

The  Defendants'  case,  on  their  pleadings,  was  to 
this  effect : — That  the  seven  hundred  beegahs  claimed 
were  within  the  boundary  of  Mouzah  Rampoor  as  de- 
fined by  the  decree  of  1816  ;  that  they  were,  in  fact, 
the  aggregate  of  the  two  hundred  and  fifty-one  beegahs 
and  four  hundred  beegahs,  which  were  the  subject  of 
the  two  suits  finally  determined  by  the  confirmation 
of  that  decree  in  1818;  that  the  title  to  them  was, 
therefore,  res  judicata  ;  and  further,  that  in  any  case, 
the  Plaintiff  and  his  father  had  been  out  of  possession 
of  them  for  upwards  of  twelve  years  next  before  the 
institution  of  the  suit,  which  was,  therefore,  barred 
by  the  Regulation  of  Limitation. 

On  the  statements,  therefore,  of  the  two  parties,  it 
appears  that  the  substantial  questions  of  fact  in  dis- 
pute between  them  were  : — 

First.  "What  was  the  boundary-line  laid  down  by 
the  decree  of  18l6,  to  which  both  appealed  ? 

Second.  Was  the  Plaintiff,  or  his  father,  Chuitur 
Singh,  in  possession  of  the  lands  claimed  at  any  time 
within  the  period  of  twelve  years  next  before  tho  in- 
stitution of  the  suit  ? 

The  words  of  the  decree  of  1816  are:  "It  is, 
therefore,    ordered,   that   from  the   edge    of    the    old 
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bamlh  eastward,  which  is  iu  the  map  of  the   Plaintiff,      ^J;^ 
and  from  the  old  pokhur,  which  is  in  the  map  of  the  Maharajah 
Defendant,  and  all  along  to   Liillahce    Ghaut  south-       baboo 
ward,  which  is  in  the  map  of  the  Plaintiff,  and  which     Nitrasur 
the  Defendant  states  to  be  Ghaut  Suspatee,  the  boun-  v. 

dary  is  fixed  of  Mouzah    Bampoor,  the  Milkeut  of  the  LoL£  Singh, 
Plaintiff,  from   Mouzah  Gopaulpore  Maholcc,  the  pro- 
perty of  the  Defendant." 

The  parties   to  the  present   suit  were  agreed  as  to 
the  position  of  Ghaut  Suspatee,  or  Lullahee,   but  dif- 
fered materially  as  to  the  position   of  the   two  other 
points.      It   might  well  be  supposed   that  this  con- 
tention   could   be  settled  by    the   production   of  the 
two  maps  referred   to  in  the   decree.     Unfortunately, 
the  Appellant   impugns   the  genuineness  of   the  map 
which     is    put    in    by    the    Respondents,     as    that 
produced   by    Mohun   Singh,   the  Plaintiff  iu   181 G  ; 
and  on  the  map  put  iu  by  the  Appellant  as  the  map 
produced  by    Ghuttur  Singh,  the  Defendant  iu  181G, 
there  appear  to  be  several  Pohhurs  or  tanks  and  an 
oval  mark  which,   though  it  contains  no  description 
but  the  words  u  Peepul  tree,"  the  Appellant  now  con- 
tends, denoted  the  old  Pokhur  referred  to  in  the  de- 
cree.     Hence    the   common  appeal  to   the   decree   of 
1S1G  does   nothing  more   than  settle   one  of  the  ter- 
mini of  the   boundary   line,   and  resolve   the  general 
issue   of  the  boundary   line   into  the   two  particular 
issues,  where  was  the  old  bandh  ?  and,  where  the  old 
Pokhur  ? 

The  Principal  S udder  Ameen,  before  whom  this  suit 
was  pending,  took  the  evidence  which  each  side  ten- 
dered, touching  either  the  possession  of  the  disputed 
land  or  the  boundary  question.  He  also,  by  a  pro- 
ceeding, dated  the  5th  of  May,  1847,  directed  one 
YOL.  viu.  b  1 
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i860.        Lallah  Shccb  Lall,  the  Eecord  Keeper  of  his  Cour£f 
Maharajah  to  visit  the  spot  and  make  a  plan  of  the  disputed 
^Babo-"11     ^anc^  *n  ^  presence  of  both  parties.     To  the  cha- 
Nitrasur    racter  and  mode  of  proceeding  of  the  Lallah  objection 
^         is  no  longer  taken.     He  visited  the  spot  and  made  a 
Baboo Nmro  map   or  p]aD)   anci   a   report.     Upon  these  materials 
and    the    evidence    taken   previously,    the   Principal 
Sudder  Amecn  made  his  first  decree  in  favour  of  the 
Appellant.     It  is  dated  the   28th  of  December,  1848. 
From  that  decree  the  Eespondents  appealed  to  the 
Sudder  Dewanny  Adaivlut.     In  the  appellate  Court 
a  preliminary  objection  was  taken  to  the  decree  on 
the    ground   that   the  Principal  Sudder  Ameen   had 
omitted  to  draw  up   the  issues    in  the  suit  in  con- 
formity with  cl.   3,  sec.  10,   of  Eegulation  XXVI.  of 
1814  ;  and  the  Court  saw  fit  to  remand  the  cause  to  the 
Judge  below,  with    a  direction  to  lay  down  the  issues 
in  the  regular  way,   and   "having  called  upon  both 
parties  for  proofs  and  refutations  of  those  issues,  to 
try  and  determine  the  cause  de  novo."     The   cause 
went   back;    and   the   Judge  laid  down  the  issues, 
which   were,    substantially, — Whether   the   lauds   in 
question    were    within    the    boundaries    of  Mouzah 
Rampoor,  as  defined    by   the   decree    of    1816,    and 
whether   the  Plaintiff's  suit  was  within  the   period 
of  limitation  or  not.      By  the  same  proceeding,  which 
was  dated  the  4th  of  December,    1852,   he    ordered 
that    the   parties   should   be    called   upon   for   their 
proofs.      The    Appellant    took   no    advantage   of    the 
opportunity  thus  afforded  to  him   of  giving  fresh  evi- 
dence ;   but,  by  petition,   prayed  for  judgment  on  the 
evidence,  oral  and  documentary,   already  given.     The 
Eespondents    only    filed   certain    judgments   of   the 
Sudder  Deivanny  Adawlut,  given  in  other  cases,  for 
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the  purpose  of  showing  the  invalidity  of  Lallah  Sheeb        i860. 
LalVs  investigation  and  report, — a   point   now    given  Maharajaa 
up.     The    Principal   iS udder    Amecn,  therefore,  made      K^^0R 
upon   the  eld   evidence  a  second  decree  in    favour  of    Nitrasur 
the  Plaintiff  in   the  suit.     Against  it  the  present  Ee-  v. 

spondents    renewed    their      appeal    to    the    Sudder  j^ll  Singh* 
Deivanay  Adaivlut. 

The  appellate  Court  was  divided,  not  so  much  on 
the  merits  of  this  case  as  upon  the  proper  method  of 
determining  them.  Two  of  the  Judges,  without 
entering  into  the  boundary  question,  or  impugning 
the  decision  of  the  Court  below  on  that  point,  were 
for  reversing  the  decree,  and  dismissing  the  suit  on 
the  ground  that  the  Plaintiff  had  failed  to  prove  his 
possession  of  the  disputed  lands  at  any  time  between 
1816  and  the  commencement  of  the  suit,  or  his 
alleged  dispossession  of  them  at  any  time  in  or  after 
May,  1834.  The  dissentient  Judge  did  not  go  the 
length  of  saying  that  the  decree  below  ought  to  be 
affirmed.  He  seems  to  have  thought  that  the  finding 
of  the  Court  as  to  the  boundary  line  might  shift  the 
burden  of  proof  as  to  the  time  and  manner  of  dis- 
possession on  the  Defendants  ;  that  on  both  issues 
there  had  been  a  mis-trial,  and  that  it  was  proper  to 
remand  the  case  for  another  trial  after  the  prepara- 
tion of  a  more  intelligible  map,  and  taking  further 
and  better  evidence  on  the  question  of  possession, 
particularly  that  of  the  parties  under  the  provisions 
of  Act,  No.  XIX.  of  1853.  The  opinion  of  the  ma- 
jority of.  course  prevailed,  the  decree  of  the  Court 
below  was  reversed,  and  the  Appellant's  suit  dis- 
missed. Against  that  decree  of  the  8  udder  Court, 
the  present  appeal  has  been  preferred. 

The  learned  Counsel  for    the  Appellant    have  not 
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i860.         strongly  contended  that  the   proper  order  to  be  made 

Maharajah    on  this  appeal,  is    one  remitting   the  case  for  re-trial 

Baboo*1      ll1  tnc  manner  suggested  by  Mr.  Torrcns  in  the  Sudder 

NiTRAsrn     Court.     They  have  rather  insisted  that    on  the  mate- 

v.  rials  now  before  their  Lordships,  he  is  entitled  to  have 

LoS°Sing3!   the.  decree  made  in  his  favour  by  the  Principal  Sudder 

Amecn,  affirmed.     Their  Lordships,  however,  desire  to 

observe  that  in  their   judgment  the    majority  of   the 

Sudder  Court  was  right  in  treating  the   cause  as  ripe 

for  final    decision.     The  Appellant    had    had,  at    all 

events  from  the  date  of  the  settlement    of  the    issues, 

clear  notice    of   what     he     had    to    prove.     He  had 

been    called  upon    to    adduce    further    evidence  on 

those  issues    if  he    had  any    to  give.     lie  advisedly 

declined  to  do  so,  and   railed  for  the  judgment  of  the 

Court    upon    the    evidence    already    given.      If  this 

manner  of   trial  were    irregular,  it  is    not  for  him  to 

complain  of  an  irregularity  committed  at  his  instance, 

or  with  his    consent.     And    the  suspicion,     however 

probable,  of  the  Judge,  that  a  party  who  has  failed  to 

prove  his  case,  may  be    more  successful  on  a    second 

and   fuller  investigation,  is    no  sufficient    ground  for 

directing  a  new  trial. 

Again,  their  Lordships  concur  with  the  majority  of 
the  Sudder  Court  in  thinking  that  the  issue  of  pos- 
session is  the  first  to  be  considered  in  this  case,  and 
that  it  is  wholly  independent  of  the  boundary  ques- 
tion. The  Appellant  is  seeking  to  disturb  the  pos- 
session, admitted  to  have  existed  for  about  eleven 
years,  of  Defendants,  who  insist  on  a  possession  of 
much  longer  duration  as  a  statutory  bar  to  the  suit. 
It  clearly  lies  on  him  to  remove  that  bar  by  satis- 
factory proof  that  the  cause  of  action  accrued  to  him 
(for  that  is  the  way  in   which  1hn  Regulation    puts  it) 
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on  a  dispossession   within    twelve  years   next  before        1SG0- 
the  commencement  of  the   suit  ;  and,    therefore,    that  Maharaja^ 
lie,  or  some  person    through  whom   he   claims,  was  in       bSoo* 
possession  during  that  period.     No    proof   of    anterior     Nitbasuh 
title,  such  as   would  be    involved    in    the    decision  of  v. 

the  boundary  question  iu  his  favour,  can  relieve  him  lollSixgiT 
from  this  burden,  or  shift  it  upon  his  adversaries  by 
compelling  them  to  prove  the  time  and  manner  of 
dispossession.  The  lands  in  question  may  have  been 
part  of  Mbus&h  Gopaulpore,  and  as  such  may  have 
been  enjoyed  by  his  ancestor,  and  yet  he  may  have 
lost,  by  lapse  of  time,  his  right  to  recover  them. 
Their  Lordships,  therefore,  propose  to  consider  in 
the  first  place,  what  evidence  there  is  that  the  Ap- 
pellant, or  any  person  through  whom  he  claims, 
was  in  possession  of  the  lands  in  question  at  any 
time  within  twelve  years  next  before  the  commence- 
ment of  the  suit. 

There  are  eight  witnesses  examined  on  the  part  of 
the  Appellant.  They  all  agree  in  stating  that  his  grand- 
father, Chultur  Singh,  was  in  possession  of  the  lands 
in  question  until  some  time  in  the  Fuslec  year  1242 
corresponding  with  1835,  a:,  d.,  and  was  dispossessed 
under  colour  of  the  Magistrate's  order  of  May,  1834. 
All  of  them,  with  the  exception  of  the  second,  Baboo 
Bam  Mundur,  speak  of  this  dispossession  as  "  forci- 
ble ;"  as  effected  with  more  or  less  of  violence,  and 
in  the  face  of  opposition  on  the  part  of  the  occupiers 
of  the  land.  They  do  not  agree  as  to  the  fact  whether 
or  no  a  Peon  from  the  Magistrate's  Court  was  present 
to  give  effect  to  the  order  of  May,  1834.  They  are 
pretty  well  agreed  that  the  disputed  land  was,  before 
the   alleged    dispossession,    for   the   most   part  under 
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18G0.       cultivation  ;  that  the    cultivated   portion     of   it   was 
Mauabajaii  rented  at  from   Es.  2  to  Es.    2.    6a.  per   beegah,    and 
KBaeooR     yielded  from  Es.  1,100,  to  1,300,  per  annum.  Some  of 
Nitrasur    them  give  the  names   of    the   cultivators  ;  some,  hut 
v.  not  all,  speak  as  if  the  whole   land    had   been  farmed 

EoSsmeii!  ty  one  Tajaen^vrho,  in  such  case,  would  have  paid 
a  gross  rent  to  the  Zemindar,  and  have  made  the 
collections  from  the  Ryots  on  his  own  account.  No 
such  person  was  produced  as  a  witness  ;  nor  is  the 
oral  testimony  supported  by  the  production  of  any 
paper  purporting  to  be  lease,  Pottah,  Kaboolyal,  or 
receipt  for  rent, — the  usual  adminicula  of  proof  in 
such  cases.  Again,  most  of  the  witnesses  concur  in 
saying  that,  before  the  alleged  dispossession,  there 
was  but  one  hamlet  on  the  disputed  lands,  the  inha- 
bitants of  which  deserted  it  upon  the  dispossession  ; 
and  that  the  Defendants  had,  year  by  year,  since 
1835,  established  three  or  four  new  hamlets  upon 
them. 

The  Appellant's  witnesses  are  contradicted  by 
some  nine  or  ten  on  the  part  of  the  Respondents* 
The  general  scope  of  this  latter  testimony  is  to  show 
that  the  disputed  lands  are  within  the  boundary  of 
Rampoor  as  denned  by  the  decree  of  1816,  and  have 
ever  since  that  date  been  in  the  possession  of  the  Ee- 
spondents'  family  ;  that  they  are  identical  with  the 
400  and  251  becgahs  which  were  the  subjects  of  the 
two  suits  of  1816  ;  that  the  251  beegahsj  or  part  of 
them,  were  also  the  subject  of  the  dispute  with  the 
widows  of  Tej  Narain  Singh,  which  was  settled  by 
the  order  of  May,  1834  ;  and  that  there  are  three 
hamlets  on  the  lands  in  question  in  the  suit,  of  which 
the  latest  in  date  had.  in  1817,    been    established    for 
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upwards  of  twenty  years.      This    testimony    is  also  i860. 

unsupported  by  documents  :  but  the  last  of  the  wit-  Maharajah 

nesses   seems   to    be    somewhat    more   respectable   in  I§°^UR 

point  of  station  than  the   Appellant's   witnesses.     Let  Nttrasub 

it  be  granted,  however,  that  the  oral    evidence    on  the  ^f3 

part  of  the   Respondents  is   no    better   than    that   on  ? ABO°NuND 
A  Loll  Singh, 

the  part  of  the  Appellant ;  it  must  still  lie  on  the 
Appellant  to  make  out  his  case  ;  and  their  Lordships 
have  next  to  consider  whether  he  has  done  so,  by 
the  greater  probability  of  the  tale  told  by  his  wit- 
nesses. 

Their  Lordships  are  of  opinion,  that  the   balance  of 
probabilities  is  decidedly  against  him.     His  witnesses 
agree  that  the  land  was  for  the  most  part  under  culti- 
vation, and    yielded  a   considerable    revenue.     They 
treat  the  dispossession  as    a    single    and  forcible   act. 
These  admissions  exclude  the  hypothesis,    which  was 
sometimes  suggested  in  the  course    of   the   argument, 
that  the  Respondents'  possession  may    have  been  gra- 
dually acquired  by  squatting  on  waste   land.     Again, 
the  theory  is,  that  possession  was  gained  under  colour 
of  the  order  of  May,  1834.     The  200  beegahs  which 
were  the  subject  of   that    order,    are    either    inlcuded 
in  the  700   beegahs  now  in    dispute,    or   are    distinct 
from  them.     On  the  latter  assumption  it  is  not   easy 
to  see  (and  this  difficulty  is  wholly  unexplained)  how 
an  order  maintaining  one   man    in    the   possession    of 
certain  lands  can  be  made  an  instrument   for   turning 
another   man  out  of  the  possession   of  other   lands. 
The  former  assumption  implies  that  700  beegahs  were 
taken  under  an  award  for  only  200  beegahs  ;  that    the 
proceeding  before  the  Magistate,  who  had  only   juris- 
diction to  determine  the   fact   of  possession,  was  had 
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v^^Lx  between  two  parties,  neither  of  whom  was   really    in 

Mahakajah  pOSSes.sion  ;  and   that   he,   in   whose   favour  the  order 

BAtoo  was  made,  successfully    used    it    to    eject    the    actual 

Sikgh  possessor  of  the  lands,    who    being    no    party    to    the 

„      "•  proceeding,  was  not  bound  by  it.     Such    doiD2\s   may 

Baboo  NvnD    l  °'  J  °    .        J 

Loll  Singh,  not  be  without  example  in  India  ;  but  those  aggrieved 
by  them  do  not  ordinarily  acquiesce  in  them.     Lastly, 
in  auy  view  of  the  evidence  there    was   a    palpable,  if 
not  violent,  invasion    of    Chattur   Singh's   possession, 
known  to  him   at    the    time.     Is   it   conceivable    that 
one  so  prone  to    litigation   as    he    is    shown   to    have 
been,  would   not    immediately    have   sought   redress, 
either  by  a  summary  proceeding  under  Reg.  XV.  of 
1S24,  or  by  regular   suit?     To   account   for  his  un- 
natural acquiescence,  the  Appellant  and  his   witnesses 
have  recourse  to  a  very  common    subterfuge    of  false- 
hood.    They  say  that  the  Respondents   admitted  their 
adversary's  title,  and  promised  to   restore    the   lands. 
The  plaint  alleges  that  there  were  repeated  assurances 
of  this  kind.     The  witnesses  only  depose  to    one    ante 
litem  motion  ;  but  add  that  ten  years  afterwards,  when 
the  suit  had  been  commenced  by  Chitttur  Singh's  son, 
the  Respondents    again  offered  to  relinquish  the  lands 
on  being  released  from  the    claim    for    mesne  profits. 
Their  Lordships  consider  this  part  of   the  Appellant's 
case  simply  incredible.     And,  on  the  whole   evidence, 
they  are  of  opinion,   that  he  has  failed  to   give  that 
proof  of   the   alleged    possession   of     Chuttur    Singh 
which  is  essential  to  the  maintenance  of  this  suit. 

This  being  so,  it  is  unnecessary  to  go  into  the 
boundary  question.  Lpon  that,  although  sensible  of 
the  force  of  Mr.  Palmer's  observation  that  questions 
of   that     kind    are   presumably    best    determined   by 
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local  Judges,  their  Lordships  are  by  no  means    satis-  186°- 

fied  that  the  Principal   Sadder  Ameen  has  come  to  a  Maharajah 

correct  conclusion,   or  that  the  lands  in  question  are  Baboo* 

within  the  limits  of  Mouzah  Gapaulpore  as  defined  by  Nitrasur 

the  decree    of    1816.     But  they   do  not  decide  this  v. 

question.     Their  decision  of  the  other   question  is  of  loll°SiSh! 
itself  sufficient  ground  for  the  recommendation,  which 
they    propose    to    make   to    Her   Majesty,    that   this 
appeal  be  dismissed  with  costs. 


The  Goyeknmlnt  of  Bengal    -         -      Appellant, 

AND 

Mussumat       Shurruffutoonnissa 

( after  her  death, Sayyud  Shah  As-  f        „  _    ,  #  t 

sad  Oolah,  her  son  and  heir),and  I  *  s' 

Sayyud  Shah  Enayet  Hossein  / 

On  petition  from  the  Sudder  Dewanny  Adawlut,  at 
Calcutta. 

J_  HIS    appeal    arose    under   the   following    circum-    25th  June, 
stances:-  ^ 

Some  time  previously  to   the  year  1833,   an  appeal      Under  the 

x  .  .  -A  "i  provisions  of 

was  preferred    to   His  late  Majesty  in  Council,   by  the  Statute, 
Shah  Assucl  Oolah,  the  father  of  Sayyud  Shah  Enayet  jp-^  jy 

*  Present :  Members  of  the  Judicial   Committee, — The  Eight  orderinConif. 
Hon.  Lord   Kingsdown,    the  Eight  Hon.  Dr.   Lushington,  the   cil  of  the  4th 
Eight  Hon.   Sir  Edward  Eyan,  and  the  Eight  Hon.  Sir  John  f^gCBJ^r' 
Taylor  Coleridge.  '  peal  from,  the 

Assessors,—  The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight   Sudder  Court 
_        o-     t  -rrr   i-i  t   -l  in  India  was 

Hon.  Sir  James  W.  Colvile.  brought  to  a 

East  India   Company,  before   the  Judicial   Committee   of  the°  Privv 
Council,  and,  by  an  Order  in  Council  made  on  the  appeal  in  1335  the 
VOL    VIII.  C  1 
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i860.  Hossein,    one    of   the  present    Respondents,    against 

The  Mussumat  jEmamitn,    as   Respondent,    from  a   decision 

ofBexgal  of  the  Sudder  Dewanny  A  daw  hit  in  Bengal. 

Mu/'  Under  the  provisions  of   Statute,    3rd  &  4th    Will. 

Shurruffu-  IV.,  c.  41,  sec.  22,  and  the   Order  in   Council  of  the 
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4th  September,  1833,  that  appeal  was  brought  to  a 
hearing  by  the  East  India  Company,  before  the 
Judicial  Committee  of  the  Privy  Council  ;  and  on 
the  7th  of  December,  1836,-  the  Judicial  Committee 
reported  to  His  late  Majesty,  that  the  decree  of  the 
Sudder  Dewanny  Adawlut  should  be  affirmed  ;  and 
their  Lordships  directed  that  there  should  be  paid  to 
the  East  India  Company,  or  their  agent,  by  the 
Appellant  and  Respondent  respectively,  or  their  re- 
spective representative  or  representatives,  certain  sums 
for  costs  of  bringing  the  appeal  to  a  hearing.  This 
report  of  the  Judicial  Committee  was  confirmed  by  an 
Order  in  Council,  dated  the  22nd  of  December,  1836. 
Previously  to  the  decision  upon  the  above  appeal, 
Shah  Assud  Oollah  died,  leaving  Sayyud  Shah  Enayet 
Hossein  his  only  son  and  heir,  who  succeeded  to  his 
father's  estate. 

costs  incurred  in  prosecuting  the  appeal  were  directed  to  be  paid  to  the 
East  India  Company  by  the  respective  parties  to  the  appeal,  or  their 
representatives,  as  provided  by  the  Order  in  Council  of  the  18th  of 
November,  1833.  On  a  suit  brought  by  the  Government  in  1852, 
against  the  representatives  of  one  of  the  parties  to  the  appeal,  to  recover 
part  of  the  costs  incurred  by  the  East  India  Company  in  bringing  the 
appeal  to  a  hearing.      Held: —  , 

First,  that  the  recovery  of  the  costs  incurred  by  the  East  India  Com- 
pany being  in  the  character  of  agents  to  prosecute  the  dormant  appeal, 
under  the  Statute,  3rd  and  4th  Will.  IV.,  c.  41,  sec.  22,  and  Order  in 
Council  of  the  4th  September,  1833,  did  not  constitute  a  "public  right" 
within  the  provisions  of  cl.  2,  sec.  2,  of  Ben.  Eeg.  II,  of  1805,  which 
gives  the  Government  a  period  of  sixty  years  for  bringing  a  suit ;  and, 
b  Secondly,  that  the  claim  was  barred  by  sec.  14of  Ben.  Eeg.IlI.of  1793, 
and  the  Court  in  India  prohibited  from  entertaining  the  suit,  as  it  had 
not  been  brought  within  twelve  years,  the  time  limited  by  that   Eegula- 

The  Eespondents  appeared  by  Counsel  at  the  hearing  to  argue  the 
appeal,  without  having  lodged  a  printed  case.  Their  Lordships  refused 
to  hear  the  appeal,  until  a  printed  case  was  lodged. 
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Early  in  the  year  1837,  the  Government  of  Bengal       ^S6o^ 
proceeded  to  adopt  measures  for  the  realization  of  the         the 
sum  of  Es.  31,019.   0a.  12p.,  the  amount  of  the  costs    aFBraaS 
due  to  the   East  India    Company  under  the    Order    M  -  **  - 
in  Council  founded   upon  the   decision  of  the  Judi-  Shurruffu- 
cial    Committee ;  and,    upon    the   application    of   the 
Government,    orders   were   issued   by    the    Judge  of 
Zillah   Bhagulpoor  for  the    sale    of    certain    Mouzahs 
and    other    property,    real    and    personal,    of    Shah 
Assnd  Oollah,  which  had    descended  to  Sat/gut  Shah 
Enaget   Hossein  ;    but,   previously    to    the    execution 
of     such    order,     Mussumat    Shurruffutoonnissa,    the 
wife    of  Sagyut   Shah    Enaget    Hossein,    and    one    of 
the  present  Respondents,   presented  a  petition    to  the 
Zillah    Judge,    stating    that   a    deed    of    gift    of   the 
real  property   advertised  for  sale  had  been   executed 
by    Shah  Assud   Oollah,    in    favour    of    Sag  gut  Shah 
Enaget  Hossein,  in  the   year   1811,   and  had  been  as- 
signed to  her  by  her  husband  in  lieu   of   dower  by  a 
deed  of  sale,  and  that  she  had   obtained  a  decree  from 
the  Provincial  Court  of  Moorshedabad,  dated  the  17th 
of  Mag,   1830,  for  the  property  embraced  in  the  deed 
of  sale.     Sged,  Willagut  Hossein,  and  others,  also  pre- 
sented a  petition  to  the  Zillah  Judge,  stating  that  they 
had  a  half  share  in  the  Mouzahs  advertised  for  sale. 

The  objections  raised  by  the  petition  of  Mussumat 
Shurrufutoonnissa  were  disallowed  by  the  Zillah 
Judge  ;  and  the  consideration  of  the  other  petition 
postponed.  On  the  29th  of  December,  1837,  an 
order  was  passed  for  sale  of  half  of  the  real  pro- 
perty of  Saygut  Shah  Enaget  Hossein.  Mussumat 
Shurrufutoonnissa  being  dissatisfied  with  the  order  of 
the  Zillah  Judge,  preferred  a  summary  appeal  to  the 
Sudder  Dewanng  Adawlut ;  and,  on  the  31st  of 
Januarg,  1839,    that  Court  reversed   such  order  and 
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ordered  all  the  property  comprised  in  the  decree  of 
the  Provincial  Court  of  Moorshedabad  to  be  released, 
upon  the  ground  that,  on  the  face  of  the  documents 
filed  by  Mussumat  Shurrujfutoonnisso,  no  summary 
order  disturbing  her  possession  could  be  passed. 

A  sum  of  Es.  25  only  was  realised  by  the  sale  of 
the  moveable  property  of  Shah  Assad  Oollah,  left  to 
Sayyut  Shah  Enayet  Hnssein. 

Several  efforts  were  afterwards  made  to  recover 
from  the  surety  of  the  original  Appellant  the  money 
due  to  the  East  India  Company ;  but  it  was  found 
that  his  landed  property  had  already  been  sold, 
partly  for  arrears  of  Government  revenue,  and  partly 
in  execution  of  decrees  enforced  by  decree  holders ; 
and  nothing  could  be  obtained  from  him.  The  Go- 
vernment, then,  at  various  dates,  presented  petitions 
to  the  Court  of  the  Principal  Sudder  Ameen,  praying 
for  the  arrest  of  Sayyut  Shah  Enayet  Hossein,  and 
for  the  sale  of  other  property  belonging  to  him.  But 
upon  certain  objections  being  taken  to  the  proposed 
sale,  an  order  was  made  by  the  Sudder  Dewanny 
Adawlut  on  the  15th  of  May,  1849,  prohibiting  the 
sale.  Afterwards,  in  conformity  with  the  directions 
of  the  Sudder  Court,  contained  in  a  letter  from  that 
Court,  dated  the  3rd  of  September,  1850,  an  order 
was  made  by  the  Zillah  Court  on  the  6th  of  De- 
cember in  that  year,  whereby  an  apportionment  was 
made  of  the  sum  of  Es.  31,019.  0a.  12p.  due  for 
costs,  as  specified  in  the  Order  in  Council ;  and  it 
was  declared  that  of  that  amount,  the  sum  of 
Es.  26,027.  8a.  was  due  from  the  original  Appellant, 
Shah  Assud  Oollah,  and  the  sum  of  Es.  4,991.  9a.  2p. 
was  due  from  the  original  Eespondent,  Mussumat 
Emamun.  The  whole  of  the  latter  sum  was  subse- 
quently realized  by  the  Government. 
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Iii  the  meantime,  frequent  attempts  had  been  made  1S6°- 
to  arrest  Sayyut  Shah  Enayet   Hossein     for  the   debt        The 

clue  from  him,  but  without  success.  ojTbekoal 

The  Government  then  petitioned  the  Zillah  Court,  ,r    v- 

1  '      MUSSUMAT 

praying  for  the  attachment   and   sale   of  the  property  Shurroffu- 
pf  Sayyut  Shah  Enayet  Hossein,    but  this  petition  was 
rejected  by  the  Court. 

Upon  this,  the  Government  filed  a  plaint  on  the 
25th  of  June,  1852,  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Zillah  Bhagulpoor,  against  Mussumat 
Shurruffutoonnissa  and  Sayyut  Shah  Enayet  Hossein 
stating  the  facts  above  mentioned,  and  charging  that 
the  deed  of  gift  to  Sayyut  Shah  Enayet  Hossein  and 
the  assignment  to  the  Defendant,  Mussumat  Shurruffu- 
toonnissa  were  fraudulent  and  collusive,  and  praying 
that  the  sum  of  Es.  26,002.  8  a.,  the  sum  declared  to 
be  due  from  Sayyut  Shah  Enayet  Hossein,  under  the 
apportionment  made  by  the  order  of  the  Zillah  Court, 
dated  the  6th  of  December,  1850,  after  deducting  the 
sum  of  Es.  25,  and  also  the  sum  of  Es.  19,750.  1  a.  9  p., 
for  interest  thereon,  might  be  awarded  to  them, 
and  that  an  order  of  sale  be  issued  of  the  landed 
property  specified  in  a  schedule  annexed  to  the  plaint, 
which  was  the  same  property  as  was  claimed  by  the 
Eespondent,  Mussumat  Shurruffutoonnissa. 

The  Eespondents  put  in  separate  answers  to  the 
plaint,  and  thereby  pleaded,  amongst  other  things  not 
material  to  the  question  raised  in  the  present  appeal, 
that  the  Government's  right  of  action  was  barred  by 
the  Eegulation  of  Limitations,  Ben.  Eeg.  III.  of 
1793,  sec.  14,  more  than  twelve  years  having  inter- 
vened between  the  date  of  the  summary  order  of  the 
Sudder  Dewanny  Adawlut,  of  the  31st  of  January, 
1839,  and  the  date  of  the  institution  of  the  suit. 

Eeplications    to    the  answers    were   filed    by    the 


230  CASES    IN    THE    PRIVY    COUNCIL 

1860.  Government  which,  amongst  other  things,  insisted  that 

^Tn^  the   rule  of    limitation   pleaded  by   the   Eespondents 

^"kngai  was  not  applicable  to  the  claim  of  the  Government. 
»•  On  the    19th   of  June,  1855,  Mr.  Colin  Macdonald 

MusSOMaT  .lry  1-111 

Shl-rkufi-c-  the  Principal  Sudder  Ameen,  decided  that  the  deeds  on 
toomssa.  ^idi  ^g  Respondent,  Mussumat  Shurrufutoonnissa, 
relied,  were  fraudulent  and  void ;  and  that,  in  con- 
formity with  the  provisions  of  clauses  1  &  2,  sec.  2, 
Ben.  Eeg.  II.  of  1805,  the  claim  of  the  Government, 
being  for  a  public  right,  could  be  preferred  within 
sixty  years,  and  he  accordingly  made  a  decree  in 
favour  of  the  Government. 

The  Eespondents  appealed  to  the  Sudder  Davanny 
Adaivlut,  and  the  appeal  was  heard  before  the  full 
Court,  consisting  of  Messrs.  Trevor,  Loch,  and  Bayley, 
and,  on  the  30th  of  April,  1858,  Mr.  Trevor  and  Mr. 
Loch,  in  opposition  to  the  opinion  of  Mr.  Bayley, 
made  a  decree  reversing  the  decree  of  the  Principal 
Sudder  Ameen,  upon  the  ground  that  the  claim  of 
the  Government  was  not  for  a  public  right,  as  pro- 
vided by  cl.  2,  sec.  2,  Eeg.  II.  of  1805,  and,  there- 
fore, that  the  suit  was  barred  by  sect.  14,  Eeg.  III. 
of  1793,  as  the  suit  had  not  been  brought  within 
twelve  years. 

Prom  this  decree  the  present  appeal  was  brought. 

An  appearance   was  entered  for  the  Eespondents, 

but  no  case  was  lodged  by   them.     When  the  appeal 

19th  June,    came  on  for  hearing  their  Lordships*  refused  to  hear 

i860.        the  Eespondents'   Counsel  unless  a  printed  case  was 

*  Present :  Members  of  the  Judicial  Committee, — The  Right 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir 
Edward  Eyan,  the  Eight  Hon.  the  Lord  Justice  Turner,  and  the 
Right  Hon.  Sir  John  Taylor  Coleridge. 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 
Hon.  Sir  James  W.  Colvile. 
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lodged.     Upon  the  Respondents  undertaking  to  lodge        iseo. 
a  case,  the  hearing  of  the  appeal  was  adjourned.     A        "JS 

case  having  been  lodged  by   the  Respondents  the  ap-  ofTen^TZ 
peal  came  on  for  hearing;  v- 

Mr.  Forsyth,  Q.  C,   and  Mr.    W.  H.  Melvill,  for  ToZ7iSa' 
the  Government  of  Bengal,  and, 

Mi\  Zeith,  for  the  Respondeuts, 

On  the  part  of  the  Government,  it  was  insisted, 
first,  that  their  claim  to  be  reimbursed  the  costs 
paid  by  the  East  India  Company  in  the  appeal  pro- 
secuted by  them  under  the  Statute,  3rd  &  4th 
Will.  IV.,  c.  41,  sec.  22,  and  Orders  in  Council  of  the 
4th  of  September  and  18th  of  November,  1833,  (a)  was 
"  a  public  right,"  within  the  meaning  of  cl.  2,  sec. 
2  of  Ben.  Eeg.  II.  of  1805,  and,  therefore,  could 
by  cl.  2  of  the  section  of  that  Regulation  be  preferred 
at  any  time  within  the  period  of  sixty  years  from  and 
after  the  origin  of  the  cause  of  action.  Secondly,  that 
the  payment  of  the  costs  had  been  demanded  within 
twelve  years  and  admitted,  and  that  as  the  present  claim 
of  the  Government  was  substantially  a  claim  for  the  sale 
of  land  of  which  possession  had  been  acquired  by  the 
Respondents  by  fraud,  therefore,  that  the  suit  instituted 
by  Government  was  not  barred  by  sec.  14  of  Ben. 
Reg.  III.  of  1793,  and  was  within  the  exception  con- 
tained in  that  section,  there  being  "  good  and  suffi- 
cient cause"  shown  why  the  Government  had 
been  precluded  from  obtaining  redress.  Upon  these 
points  they  cited  Troup  and  Dyce  Sombre  v.  The 
East  India   Company  (6),   Prannath  Roy    Chotvdry  v. 

(a)  Knapp's  P.  C.  Cases,  Appx.  pp.  xxvii.  &  xxix. 
(£)  7  Moore's  Incl.  App.  Cases,  104, 
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1860.  Rookea   Begum  («),    Rup    Chand  Sahu  v.    Jivan  Lai 

Tim  Rny  (6),  and  it  was  further  argued  that  by  analogy  to 

o^Bbngal  ^ie  Statute  of  Limitations,  21st  Jac.  I.   c.  16,   sec.  o, 

,r    ■■  the  suit  was  not   barred,   as  the  claim  for  costs  was 

MrssrATAT 

Skuerufftt-  made  under  an  Order   in  Council  which  made  the  Go- 
vernment a  decree  holder,  Mildred  v.  Robinson  (c). 

For  the  Respondents,  it  was  submitted,  first,  that  as 
the  claim  was  for  costs  incurred  by  the  East  India 
Company,  under  the  Statute,  3rd  &  4th  Will.  IV.  c.  4  J , 
sec.  22,  and  the  Orders  in  Council  made  thereon,  and 
not  by  the  Government  of  India,  which  was  distin- 
guished from  the  East  India  Company  by  Statute,  3rd 
&  4th  Will.  IV.  c.  85  ;  therefore,  that  the  suit  had  been 
improperly  brought  in  India  in  the  name  of  the  Govern- 
ment instead  of  the  East  India  Company.  Secondly, 
that  the  East  India  Company's  claim  for  reimbursement 
of  the  costs  incurred  by  them  being  in  the  character  of 
agents  appointed  by  the  Crown,  under  the  Statu  te,  3rd 
&  4th  Will.  IV.,  c.  41,  to  prosecute  the  appeal  (an 
agency  which  the  Crown  could,  under  that  Statute,  have 
delegated  to  any  other  person),  did  not,  therefore,  con- 
stitute a  "  public  right"  so  as  to  bring  the  suit  within 
the  exception  of  sixty  years  provided  by  cl.  2  of  sec. 
2  of  Ben.  Reg.  II.  of  1805  ;  and,  thirdly,  that  as 
the  period  of  twelve  years  from  the  time  the  cause  of 
action  accrued  had  elapsed  before  the  suit  was  com- 
menced, the  Court  in  India  was  precluded,  Ben. 
Eeg.  III.  of  1793,  from  hearing  and  trying  the  suit  by 
sec.  14.  The  cases  of  Pudarut  Bass  v.  Futteh  Ali(d), 
Sheoraj  Singh  v.  Munsookh  Rai  (e),  were  referred  to. 

(a)  7Moore'sInd.App.Cases,332.  (5)  5  Ben.  Sud.Dew.  Kep.,  168. 
{c)  19Ves.,  585.  (d)  7Sud.Dew.Kep.N.\V.P..158. 

(«)  7  Sud.  Dew.  Eep.  N.  W.  P.,  337. 
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Their  Lordships'  judgment  was  delivered  by 


233 


I860. 


The 

The  Right  Hon.  Dr.  Lushington.  oovehnmkxt 

of  Bexqal 

It  will  be  necessary  in  this  case  merely  briefly  to  M  T88uMAT 
advert  to  some  of  the  circumstances  which  have  Shurruffu- 
given  rise  to  the  questions  discussed  at  the  bar.  It 
appears  that  there  was  a  suit  of  very  old  standing  ; 
of  such  great  antiquity  that  even  the  parties  do  not 
attempt  to  state  at  what  period  an  appeal  to  His  late 
Majesty  in  Council  was  lodged  against  a  decision  of 
the  Sitdder  Dewanny  Addwlut  at  Calcutta.  Some 
time  prior,  however,  to  the  year  183 3,  an  appeal  had 
been  preferred  by  Shah  Assud  Oollah,  the  father  of 
one  of  the  present  Respondents,  against  Mussumat 
Emamun.  as  Respondent. 

in  virtue  of  the  Statute,  3rd  &  4th  Will.  IV.  c.  41, 
that  had  passed,  giving  authority  to  the  Crown  to  ap- 
point the  East  India  Company  to  take  charge  of  appeals 
and  bring  them  to  a  hearing,  the  appeal  was  heard  ;  the 
Appellant  was  condemned  in  costs  ;  and  the  decree  of 
the  Court  below  affirmed.  Previous  to  the\hearing  it 
seems  that  Shah  Assad  Oollah  had  died.  It  Sees  not 
appear  from  any  of  the  proceedings  in  this  case  that 
the  present  Respondent  (his  son)  had  anything  to  do 
with  that  appeal  whatever  individually ;  but  his  father 
having  been  condemned  in  the  costs,  proceedings  were 
taken  against  the  son,  as  possessing  the  property  of  his 
father,  for  the  realization  of  the  sum  due  for  costs. 

In  the  year  1837,  the  first  proceedings  in  the  pre- 
sent case  were  adopted,  and  the  mode  of  proceeding 
was  this : — The  East  India  Company,  in  virtue  of 
the  rights  they  had  acquired  to  recover  the  costs, 
proceeded  against  the  son,  and  also  against  the  wife. 
They  proceeded  for  the  purpose  of  rendering  certain 
property,  which  was  claimed  by  the  wife  as  having 
vol.  tiii.  d  1 
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J^_     been  conveyed  to  her  by  deed  of  gift  of  her  husband, 
Thb        amenable  to  the  payment  of  these    costs.     These   pro- 

GOVKBNMENT  ,.  l 

of  Bengal  ceedmgs  went  on,  and  by  a  decree  of  the  Zillah 
MrijuT  Judge,  which  was  raade  on  the  29th  of  December, 
Bhobbuffu-  1837,  a  sale  of  half  the  real  property  of   Shah   Enayet 

•EGOXNI8SA.  .  i.         i.  J  y 

Hossein  was  directed  to  be  made,  But  Mussumaf 
Shnrrujj'atoonuisna  was  dissatisfied  with  this  order, 
and  appealed  to  the  Sudden-  Deivanroj  Adawlut,  and 
on  the  Slst  of  Jmwnry,  1839,  that  Court  reversed  the 
order  of  the  Zillah  Court,  and  ordered  all  the  property 
comprised  in  the  decree  of  the  Court  below  to  be  re- 
leased, upon  the  ground,  that  no  summary  order  could, 
m  the  existing  state  of  things,  disturb  her  posssession. 

Now,  it  is  important  to  see  what  was  really  the 
tenor  of  tliat  order  as  set  forth  in  the  judgment  of 
the  Sadder  Dewanny  Adawlut,  which  states  the  facts 
more  particularly.  It  appears  that  this  property  had 
been  registered  in  the  Collectorate  in  the  name  of  the 
Respondent  ;  that  it  had  been  alleged  to  have  been 
given  up  by  deed  of  sale  in  lieu  of  dower,  and  that 
she  had  rightly  or  wrongly  obtained  a  decree  on  the 
17  th  of  May,  1830,  in  her  favour.  Now,  the  Sadder 
Adawlut  in  that  case  very  clearly  intimated  what  was 
the  state  of  things,  namely,  that  it  was  impossible  that 
the  order  of  the  Judge  of  the  Court  below  could  be 
affirmed,  because  the  only  mode  of  proceeding  was  that 
which  they  directed  to  be  adopted,  namely,  to  proceed 
regularly  to  bring  the  property  to  sale,  and  they  held 
that  no  summary  order  disturbing  her  possession  could 
be  passed. 

This  took  place,  as  has  been  stated,  on  the  Slst 
of  January,  1839,  and  no  further  proceedings  were 
taken  on  the  part  of  the  Government  to  realize  the 
payment  of  these  costs  by  means  of  the  sale  of  this 
particular  property,  until  the  year  1852,  after  a  lapse 
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of  thirteen  years.     When  the   case  came  to  be  prose-       186°- 
cuted  in  1852,  the  only  objection  we  need  notice  was       "the 
an   objection    made   on   behalf   of   the   present   Re-  S^KEeS 
spondents,  that  the  suit  could  not  be  heard  on  account   ,r    v- 
•of  its  =bem-g  barred  by  the  Regulations  of  Limitations.  Shurruffu- 

We  will  address  our  attention-,   therefore,   to  that    rGC 
question  at  oace. 

Two  Regulations  of  Limitations  have  been  adverted 
to  by  the  Counsel  for  the  parties  before  us,  namely, 
Regulation  III.  of  1783,  and  Regulation  II.  of  1805. 
Assuming  that  it  was  possible  that  this  suit  might  be 
governed  by  Regulation  III.  of  1793,  Mr.  Forsyth 
raised  a  question  that  it  was  excepted,  hv  virtue  of 
certain  words  found  in  that  Regulation,  from  the  ope- 
ration of  that  Regulation,  without  reference  to  Regu- 
lation II.  of  1805  ;  and  he  statod  that,  the  money  had 
been  demanded  by  the  Government  for  the  matter  in 
question,  and  that  the  Defendants  admitted  the  cor- 
rectness of  the  demand.  Now,  that  the  money  was 
demanded  may  be  perfectly  true,  and  that  the  Defen- 
dants might  have  admitted  that  the  demand  was 
claimable  from  some  quarter  or  other,  may  be  perfectly 
true :  but  that,  according  to  the  intent  and  meaning 
of  the  words  of  the  Regulation,  they  admitted  that  there 
was  a  claim  as  against  the  property  in  question,  there 
certainty  is  not  one  atom  of  evidence  before  their 
Lordships. 

Their  Lordships  think,  therefore,  that  that  clause 
in  the  first  Regulation  can  have  no  operation  upon  this 
case. 

Let  us,  then,  consider  the  further  question  raised. 
There  is  indeed  this  exception  in  the  Regulation  of 
1793,  "  when,  either  from  minority  or  other  good  and 
sufficient  cause,  he  had  been  precluded  from  obtaining 
redress."     We  will   not  say  that    "  other  good  and 
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sufficient  cause"  are  not  words  so  comprehensive 
that  they  might  by  possibility  extend  to  anything'^that 
may  in  the  ordinary  meaning  of  those  words  constitute 
"  a  good  and  sufficient  cause  "  but  is  there  any  good 
and  sufficient  cause  shown  upon  the  present  occasion  ? 
Here,  in  the  month  of  January,  1839,  there  is  an  ex- 
press warning  given  to  the  Government,  who  had 
then  sought  to  make  this  property  amenable  for  the 
costs,  that  the  proper  course  was  to  commence  a 
regular  suit,  and  not  to  proceed  in  a  summary  mode. 
They  had  the  proper  course  pointed  out  to  them  ; 
they  had  pointed  out  to  them  the  only  course  by 
which  they  could  make  this  property  amenable  ;  and 
they  neglected  for  the  whole  period  of  thirteen  years 
to  take  any  such  measure.  It  is,  therefore,  quite 
clear,  giving  the  most  extensive  meaning  to  the  words, 
"  other  good  and  sufficient  cause,"  that  it  is  impossi- 
ble to  say  that,  "  either  from  minority  or  other  good 
and  sufficient  cause,"  they  were  precluded  from  ob- 
taining redress. 

We  now  come  to  what  is  certainly  a  very  important 
point,  namely, whether  Ecgulat ion  II.  of  18U5,Gxtends 
to  the  present  case,  so  as  to  enable  the  Government  to 
sue,  notwithstanding  the  lapse  of  time.  Undoubtedly, 
the  great  object  of  the  Eegulation  of  1805  was  to 
prevent  vexatious  suits,  in  consequence  of  the  liti- 
giousness  that  generally  prevails  among  the  natives 
of  India,  and,  in  all  probability,  it  was  not  intended 
at  that  time  to  embarrass  the  East  India  Company, 
or  the  Government  of  India.  But,  be  that  as  it  may, 
Eegulation  II.  of  1805,  sec.  2,  cl.  2,  expressly  declares 
that  this  Eegulation  of  Limitations  should  not  be  consi- 
dered applicable  to  any  suit  for  the  recovery  of  "  the 
public  revenue,"  or  for  "  any  public  right  whatever" 
which  might  be  inttitued  by  or  on   behalf  of  Govern- 
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ment,  with  the  sanction   of  the   Governor- General  in      ^J^1^ 
Council,  or  by  direction  of  any  public  Officer  or  Offi-         The 

cers  who  might   be  duly  authorized  to  prosecute  the  of  Bengal 

same  on  the  part  of  Government  ;  or,  secondly,  to  any  ^ussumat 

claims  on  the  part  of  Government,    "  whether  for  the  Shurruffd- 

»,,,,,  \  ,  ,  ,.  TOONNISSA. 

assessment  of  land  held  exempt  from  the  public  re- 
venues without  legal  and  sufficient  title  to  such  ex- 
emption, or  for  the  recovery  of  arrears  of  the  public 
assessment,  or  for  any  other  public  right  whatever.'' 

Xow,  the  question  turns  on  the  meaning  that  ought 
properly  to  be  attached  to  these  words,  "  any  other 
public  right  whatever."  Perhaps  it  would  be  too 
strict  a  construction  to  say  that  these  words  shall  be 
construed  precisely  to  be  ejusdem  generis  with  those 
matters  which  are  mentioned  before,  namely,  •'  the 
assessment  of  land  held  exempt  from  the  public  re- 
venue without  legal  and  sufficient  title  to  such  ex- 
emption, or  for  the  recovery  of  arrears  of  the  public 
assessment ;"  but,  although  they  may  not  be  construed 
with  that  degree  of  strictness,  yet  they  must  be  taken 
to  depend  upon  the  same  principles,  otherwise  the 
work  "  public"  would  have  no  meaning. 

This  brings  us  to  the  consideration  of  the  question, 
whether  the  recovery  of  these  costs  does  or  does  not 
constitute  a  public  claim  ?  The  Statute,  3rd  &  4th 
Will.  IV.,  c.  41,  has  been  read,  and  we  need  not 
go  through  it  again.  By  virtue  of  that  Statute,  His 
Majesty  in  Council  might  give  such  directions  as 
He  thought  fit  to  the  East  India  Company,  or  other 
persons,  for  the  prosecution  of  these  suits,  and  also 
might  make  such  orders  for  security  and  for  the 
payment  of  costs  as  His  Majesty  in  Council  should 
think  fit.  Accordingly,  it  appears  that  an  Order 
in  Council  (a)  was  issued,  with  a  view  to  carry 
into  effect  this  Statute,  and  that  Order  in  Council 
(«)  2  Kn«pp'»  P.  C.  CW»,  Appx.  p.  xxrii. 
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directed  the  East  India  Company  to  appoint  agents 
and  Counsel  for  the  different  parties  in  the  appeals 
then  pending,  to  do  all  such  matters  and  things  as 
had  been  usually  transacted  and  done  by  agents  in 
the  prosecution  of  appeals.  Xow,  we  are  of  opinion, 
that  these  were  all  private  acts  between  individuals, 
and  that  they  had  not  originally  in  their  nature  any- 
thing of  a  public  character  to  be  ascribed  to  them.  It 
appears  that  His  Majesty,  by  another  Order  in  Coun- 
cil (a),  directed  that  the  East  India  Company  should 
be  "  entitled  to  demand  payment  of  their  reason- 
able costs  of  bringing  appeals  to  hearing  by  virtue  of 
the  said  Act,  to  such  amount  and  from  such  party  and 
parties,  and.  shall  have  a  lien  for  the  said  costs  on 
all  monies,  lands,  goods,  and  property  whatsoever 
which  may  bo  recovered  in  snch  appeals,  and  upon 
all  deposits  which  may  have  been  made,  and  all 
securities  which  may  have  been  given  in  respect  of 
such  appeals."  Iu  other  words,  that  Order  in  Council 
placed  the  East  India  Company  in  precisely  the  same 
place  and  position  as  the  winning  party  would  have 
been  in  if  an  appeal  had  come  on  iu  its  ordinary 
course.  It  appears  to  their  Lordships  that  the  nature 
of  this  transaction  was  originally  of  a  private  charac- 
ter. It  continued  to  be  of  a  private  character,  and 
the  only  distinction  that  can  be  drawn  is  this,  that  the 
East  India  Company  are  the  agents  to  assert  the  right 
of  the  originally  successful  party  to  the  costs  incurred 
in  the  appeal. 

It  has  been  observed  in  the  course  of  this  discus- 
sion that  other  persons  might  have  been  appointed, 
and  nobody  can  for  a  moment  say  that,  if  it  had 
pleased  His  Majesty  in  His  wisdom  to  appoint  anybody 
else  to  conduct  these  proceedings  and  to  realize  the 
costs,  the  parties  so  appointed  would  not  have  sued  as 
(V  2  Knapp's  P.  C.  Case?.  Appx.  p   xxix. 
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private  individuals.     It   pleased    His  Majesty,   how-         18G0- 
ever,  to  appoint  the  East   India    Company.     Can    the         The 

•     <  ,,  ,  .  •       i  .         ,  ,1        Government 

appointment     of    one    particular    agent    change    the    oy  bengal 
whole  character  and    nature  of    the    transaction  from   ,-    ••    ^ 

MU8SUMAT 

beginning  to  end,  and  convert  that  which  was  origi-  Shurrdffit- 
nally  a  private  transaction,  and  nothing  but  a  private 
transaction,  into  a  transaction  of  a  public  character 
so  as  to  bring  it  within  the  terms  of  the  Eegulation 
on  which  we  have  commented  ?  Their  Lordships 
think  that  it  did  not. 

Their  Lordships  are  of  opinion,  therefore,  that  the 
decision  of  the  Court  below  was  right,  and  they  will, 
therefore,  humbly  recommend  Her  Majesty  to  affirm 
that  decision,  with  costs. 


Ham^Gopal  Mookerjea     -         -         Appellant, 

AND 

fturauKudRx  and  Thomas   J         Respondents* 

On  appeal  from  the  Sudder  Dcwanny  Adaivlut  at 
Calcutta. 

IN  this  case  the  Appellant  brought  a  suit  against   28th  &  29th 
.  -10  onr»      June,    I860. 

the  Eespondents  to  recover  the  sum    of    Ks.    12,829.       ■ • 

2a.  7 p.  for  principal    and    interest  due  to  him   under  executioner 
an  Ikramamah  (deed  of  agreement),  dated  the  23rd  of  decrees  in 

v  a  />  smts  between 

*  Present:  Members  of  the    Judicial    Committee,— The    Eight  ■£» |jj»» ™d 

Hon.  Lord  Kingsdown,  the  Eight  Hon.  Dr.  Lnshington,  and  the  lessee, for  the 

Eight  Hon.  Sir  Edward  Ryan.  balance  of 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight  ^se(j  '  ^b% 

Hon.  Sir  James  "W.  Colvile.  interest  in 

the  under- 
lease. For  the  protection  of  the  property  suits  were  then  brought  by 
C.  against  A.  An  Ikramamah,  or  agreement,  was  afterwards  entered 
into  by  A.  and  C,  to  put  an  end  to  the  litigation.  This  agreement  re- 
cited that  C.  was  indebted  to  A.  in  a  certain  sum  which  C.  agreed  to 
pay, upon  a  remission  by  A.  of  part  of  his  claim,  by  two  instalments  at 
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1860.        September,  1S50,  executed  by  the  Respondent,  Mas- 

Ram    Gopal   8eyk. 

MoOKERJEA  The    Appellant    bad    a   lea3e    of    a    8llare     0f     the    per. 

Masseyk.  gunnah  Mahmood  Shahee,  appertaining  to  the  Zillah 
Jessore,  in  Bengal ;  and  the  Respondent,  Kenny,  Avho 
possessed  indigo  factories  in  the  neighbourhood,  held 
an  underlease  of  some  of  the  lands  comprised  in  the 
Appellant's  lease. 

The  Appellant  instituted  actions  and  obtained 
decrees  in  the  Civil  Court  of  Jessore,  against  the  Re- 
spondent, Kenny,  for  balance  of  rent  due  on  the 
underlease,  took  out  execution,  and  procured  the 
attachment  of  the  indigo  factories  in  his  possession, 
together  with  their  appurtenances  ;  and  also  procured 
the  attachment  of  certain  degrees  obtained  by  the  Re- 
spondent, Kenny,  against  divers  of  the  debtors  of  his 
indigo  concern,  and  adopted  measures  for  effecting  a 
sale  of  the  attached  property,  and  sold  three  of  the 
decrees  against  debtors  and  received  the  proceeds. 

The   Respondent,    Masseyk,    purchased   the   entire 

specified  dates  ;  and  the  agreement  then  provided  that,  if  default  was 
made  by  ft  in  paying  the  in.-talments  then  that  the  remitted  money  was 
to  be  held  due  to  A.  by  C  ,  and  secured  upon  certain  property  comprised 
in  the  underlease,  as  well  as  by  making  C.  himself  liable.  No  place  was 
specified,  nor  was  there  any  custom  established  by  theevidence,  where  the 
money  was  to  be  paid.  The  instalments  were  paid, but  notuntil  sometime 
after  the  day  specified  in  the  agreement.  The  money  had  been  tendered 
to  A's  Mookhtar,  but  refused  by  him  from  the  fact  of  A.  being  absent, 
and  also  on  the  ground  that  interest  was  not  tendered.  A.  afterwards 
brought  an  action  against  B.  and  C.  to  recover  the  sum  remitted  by 
the  Ikrarnamah,  on  the  ground  that  by  the  conditions  of  that  agreement, 
the  instalments  should  have  been  punctually  paid  upon  the  specified 
days,  which  had  not  been  done,  nor  had  any  legal  tender  been  made. 
Held  by  the  Judicial  Committee  (affirming  the  decree  of  the  Swlrfpr 
Deu-anny  Adawlut),  (1)  that  although  A.  had  agreed  to  remit  part  of  his 
demand  on  condition  of  receiving  payment  on  specified  days, or  in  default 
that  the  remitted  sum  was  to  be  paid,  yet  that  there  was  nothing  in  the 
agreement  which  made  the  payment  of  the  instalments  on  the  days  fixed 
the  essence  of  the  contract,  and  that  the  Judicial  Committee  would  not 
apply  the  technicalities  of  the  English  law  with  respect  to  breach  of 
contracts  to  such  an  agreement,  (2)  that  the  penalty  could  not  be  en- 
forced, as  there  was  a  bond  fide  endeavour  to  pay  the  money  on  the 
specified  days,  and  (3)  that  the  agreement  was  substantially  performed 
by  the  payments,  and  that  a  strict  legal  tender  was  not  necessary. 
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right  of  the    Kespondent,    Kenny,    to     the    concern,       ^^ 
taking  over  the  debts  and  credits,  and  obtained   from  Ram  Gopal 
the  Zillah  Judge  in  the    different    suits,     orders    for      00™ 
the  release  of    the    attached    factories,    from    which     Massey'e. 
orders  the  Appellant    appealed    to    the    Sadder    Dc- 
tvanny   Adaiolut  in    Culcutta,  while,     in    three    other 
cases,  proceedings  were  still    pending    in    the    Zillah 
Court ;  and,  on  the  other  hand,  four  actions  had   been 
brought  by  the  Respondent,    Masseyk,    against    the 
Appellant,  for    matters    connected    with    the    above 
transactions. 

In  this  state  of  affairs,    and    after    the    hearing  of 
one  of  the  appeals  by  the    Sadder   Dewanny    Adaivlut 
had  commenced,  the  Eespondent,     Masseyk,    came  to 
an  amicable  settlement  with  the    Appellant ;  and,     on 
the  25th  of  September,  1850,  a    deed    of    agreement, 
called   an    Ikrarnamah,  was    executed    at     Calcutta. 
This    instrument,     after    reciting    the     facts    above 
stated,  proceeded  in   the    following    terms  : — "  ]STow, 
considering  the  sums    in  the    said    decrees    obtained 
by  you  (the  present    Appellant)  on    account    of    the 
concern  which    I    (the    Eespondent,     Masseyk)  have 
purchased,  to  be  justly  due    to    you,  and    being    de- 
sirous to  come  to  an  amaicable  settlement  for  the  money 
due  to  you,  an    account  has    been    made    of    all  the 
decrees  that  you  have  obtained  against  Mr.  Kenny,  up 
to  the  30th  June,  1850,  and  it  has  been   proved   that 
the  sum  of  Rs.  33,589.  15a.  3p.  is    due  to    you,    out 
of  which,    under    an    amicable    settlement,  I    have 
agreed  to  pay  you  Rs.  25,000,    and  you   have    agreed 
to  receive  the  said  sum  and   make  a    remission.     Out 
of  the  said  sum  of    Rs.     25,000    you    have    received 
from  the  Court,  Rs.  2,281,  by  the  sale  made  to  you  of 
three    summary    decrees    obtained  by    the   said  Mr. 
Kenny  against   Kishen     Chund  Chackerbittty.     After 

YOL.  YIU.  E  1 
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isgo.  giving  a  deduction  for  this,  the  .debt  becomes  Bs\ 
Ram  Gopal  22,719,  out  of  which  this  day  Es.  10,000,  have  been 
Mookerjea  paid  to  y€K1  throi^h  your  Mooktar,  Jaggut  Chunchr 
Masskxk,  jl/tffo',  and  the  Es.  12,719,  that  remain  due  after  the 
payment  of  the  said  sum  (10,000)  have  been  stipu- 
lated to  be  paid  under  these  conditions  : — That 
Es.  0,000,  out  of  the  principal  and  interest  on  the 
said  Es.  12,719,  whatever  may  become  due  from  the 
1  st  of  Bkadoon  last,  will  be  paid  on  the  10th  of 
Magh  of  the  current  }Tear,  by  entering  payment  there- 
of on  the  back  of  this  document ;  that  the  remaining 
Es.  G,719,  I  will  pay  on  the  10th  of  Cheyte,  together 
with  interest,  enter  payment  thereof  on  the  back  of 
this  Ikrar,  and  obtain  the  return  of  the  said  Ikrar 
and  release  ;  that  whateyer  amount  of  money  I  may 
at  any  time  pay,  I  will  have  payment  thereof  made 
on  the  back  of  this  Ikrar  ;  and  no  objection  what- 
ever in  regard  to  payment  is  to  be  admitted,  with  the 
exception  of  payments  recorded  on  the  back  of  the 
Ikrar ;  and  whatever  sum  of  money  I  may  at  any 
time  pay,  you  will  first  deduct  the  interest  money  out 
of  that,  and  credit  the  balance  for  principal.  As  secu- 
rity for  the  payment  of  the  said  money,  the  whole  of 
the  indigo  factories,  with  their  appurtenances,  &c, 
that  you  had  cause  to  be  taken  in  seizure,  in  execu- 
tion of  decrees,  that  is  to  pay,  the  factory  of  Dhun- 
mtggur,  the  factory  of  Lukheepore,  the  factory  of 
Chcechooa,  the  factory  of  Puddumdee,  and  the  factory 
oiShulghur  Muddhooa,  together  with  my  person 
and  heirs,  are  held  bound.  If  I  fail  to  pay  the 
whole  of  the  money  due  to  you,  together  with 
interest,  after  deduction  of  the  remitted  money,  agree- 
ably to  the  condition  written,  then  the  remission  of 
the  money  that  you  have  now  made  under  the 
amicable  settlement    is  not    to  hold    good  ;    and  the 
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•said  remitted  money  will  be   justly  due  by  me,  and        1S6°- 

you  will  realize  it  by  the  sale  of  the  hypothecated  Ram  GoPAt, 

factories,  and  from  me,  my  heirs,  representatives,  and     00  u# 

executors,  and  in  the  event  of  any  other  person  pur-     Masseyk, 

ehasing  the  said  factories,  from  the  said  purchasers; 

and  you  will  file  Dustburdaixe  (a  petition  for  leave  to 

withdraw  a  suit)  in  the  cases  in  which  you  have  had 

decrees  enforced.     You  will  also  file  Dmburdaree  in 

the  purchase  made  on  your  part  in  consequence  of 

the  sale  ordered  by  the  Judge,  who  had  rejected  the 

receipt  filed  regarding  the  payment  of  the  amount  of 

summary  decree  in  Ko.  294,  due  by  the   judgment 

debtor,  Hur  Soondrca  Dcbea,  of  Turruff  Subonce.     I 

give  up  my  claims  to  the  action  instituted  against 

you  in  the   Dewanng  Adawlut  of  ZUlah  Jessore,   for 

excess  of  rent  of  Dchec  Kuppborhau%  and  to  the  actions 

that  I  have  instituted  to  set  aside  the  three  summary 

decrees  against  Kislicn   Chunder  iJhuckerbuttij ',   which 

you  have  realized  by  causing  sale  to  be  made  ;    and  I 

will  file  Dustburdarce  in  the  said  suits,  and  whatever 

costs  and  expenses  may  be  incurred  in  the  said  matter 

will  be  borne  by  me.     Should  Mr.  Kenny  hereafter 

prefer  any  claims  against  you  in  any  other  way,  I  will 

become  answerable  for  the  same,   and  they  will  have 

no  connection  with  you,   therefore   I  have  executed 

this  Ikrar." 

The  Ikrarnamah  contained  no  stipulation  as  to  the 
place  where  the  instalments  were  to  be  paid,  nor  did 
it  appear  from  the  evidence  that  the  Appellant  in- 
timated his  wishes  en  the  subject  in  writing. 

Upon  the  day  of  the  execution  of  this  instrument, 
the  Appellant  and  the  Respondent,  Masscgk,  severally 
presented  petitions  for  withdrawal  of  the  suit  to  the 
SuJ.dcr  DQwanwj  Adawlut,  at  Calcutta,  stating  the  par- 
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1S60.       ticulars  of  the  amicable  settlement  which  they  had  made 

Eam  Gopal  with  each  other,  and  praying  that  the  Ikrarnamah,  and 

ooKERjEA   petitions  of  Dustburdaree  should  be  admitted,  and  the 

Masseyk.     suit  be  struck  off  the  list  of  pending  cases,  and  that 

the   Ikramamah,    together   with  the   Mookhtemamah, 

or  power  of  attorney,    under   which   it  was  executed 

(both  of  which  were  filed  with  the  petitions),  should  be 

delivered  [to  the  Appellant,  all  which  was  accordingly 

ordered  by  theXourt. 

The  Appellant  resided  in  the  Zillah  of  Nuddea,  at 
some  distance  from  Jessore.  The  Mooktar,  or  agent 
of  the  Appellant,  one  Deb  Coomar  Rae,  resided 
at  Jessore,  and  held  a  general  power  to  conduct 
on  the  part  of  the  Appellant  the  cases  relating  to 
Ijarah  Mehals,  to  which  the  Appellant  was  a  party 
in  the  Civil  Courts  of  Jessore,  and  to  receive  and 
to  grant  receipts  in  the  Appellant's  name,  for  any 
moneys  due  to  the  Appellant  that  were  deposited, 
whether  in  the  Civil  Courts  or  in  the  office  of  the  Col- 
lector. Accordingly,  on  the  10th  Mayh,  1257  (22nd 
of  January,  1851),  the  day  fixed  by  the  Ikramamah, 
the  Eespondent,  Masseyk,  tendered  to  Deb  Coomar 
Rae  payment  of  Es.  6,000,  the  amount  of  the  first 
instalment  of  the  portion  still  unpaid  of  the  sum 
of  Es.  25,000,  which  the  Appellant  had  agreed  to 
accept  in  satisfaction  of  the  decrees  which  he  had 
obtained  against  the  Eespondent,  Kenny.  Deb  Coomar 
Rae  refused  to  receive  the  Es.  6,000,  alleging  that 
the  Ikramamah  was  not  with  him,  but  was  in  the 
house  of  the  Appellant;  but  he  promised  at  the 
same  time,  that  he  would  send  for  the  Ikramamah, 
and  receive  the  money,  and  said  that  no  interest 
should  be  charged  after  the  day  of  tender. 

Deb  Coomar  Rae  not  having  performed   this  pro- 
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misc,  the  Eespondent,  Masseyk,  on  the  8th  of  Febru-       i860. 
ary ,  1851,  presented  a  petition  to  the   Civil  Court  of  r^Tg^Ii, 
Jcssorc,  stating  that  he  had  been  tendering  payment  MooKKRJEA 
since  the  10th  Magh  to  the  Appellant's  Mooktar,  in    Masseyk. 
the   Zillah  of  Jessore,   of  the  Es.   6,000,   that  were 
payable  upon  that  date,  but  that  the  Mooktar  had  not 
taken  the   money,   and   that  the   object   was   not  to 
take   the  money  in  accordance   with  the   conditions 
of  the  deed,  but  thereafter  to  iucrease  the  interest. 

As  there  was  no  suit  pending  before  the  Court 
concerning  this  matter,  the  Court  refused  to  make 
any  order  upon  the  petition. 

On  the  12th  of  February  in  that  year,  the  Appel- 
lant presented  a  counter  petition,  in  which,  without 
denying  that  payment  of  Es.  6,000,  had  been  tendered 
to  his  Mooktar,  alleged  that  if  the  Eespondent,  Mas- 
scyk,  had  intended  to  pay  the  money,  there  was  no- 
thing to  have  prevented  his  paying  the  money  to  the 
Appellant  at  Beernugger,  and  having  the  payment 
entered  on  the  back  of  the  deed  ;  and  he  expressed 
his  readiness  to  receive  the  money  from  the  Eespon- 
dent, Masseyk,  in  the  presence  of  the  Court,  and  to 
file  a  petition  of  relinquishment  in  the  cases  in  which 
the  Ikrarnamah  bound  him  to  do ;  but  he  did  not 
offer  to  produce  the  Ikrarnamah,  and  enter  the  pay- 
ment on  the  back  of  it,  as  required  by  the  Ikrarnamah  ; 
and  he  intimated  an  intention  to  require  payment  of 
the  remitted  sum  of  Es.  8,589  15a.  3p.,  in  conse- 
quence of  the  Es.  6,000,  not  having  been  paid  to  him- 
self on  the  10th  Magh. 

On  the  19th  of  February,  1821,  the  Eespondent, 
Masscyk,  again  petitioned  the  Court,  insisting  that  the 
intended  payment  should  be  entered  upon  the   back 
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1860.        of    the    deed,    and    praying   that   notice    should   be 

Bam  Gofal  given  to   the   Appellaut  to   attend   the   Court,    either 

MooKERjKA    iu  person   or  by  Mooktar,   or  a    Vakeel  of  the  Court, 

Massevk.     to  receive  the  Es.    0,000,  and  to  permit  the   payment 

to  be  entered  on  the   back  of   the  deed.     The  Judge 

thereupon    ordered   that  a  notice   should  be   served, 

for   the    Appellant    to   receive    the   money   from   the 

Respondent,  Masseyk, 

The  Appellaut  took  no  steps  in  the  matter  till  after 
the  10th  of  Cheyie,  when  the  second  instalment  be- 
came due.  Then,  on  12th  Ckcyle,  1257  (24th  of 
March,  1851),  he  produced  the  deed  to  the  Court, 
along  with  a  petition,  in  which  he  expressed  his 
willingness  to  receive  the  whole  of  the  money  of  the 
instalments  due  10th  Macjh  and  10th  Cheytc,  with 
interest,  and  to  allow  them  to  be  entered  on  the  back 
of  the  deed  ;  but  he  insisted  that  the  money  remitted 
by  that  instrument  had  become  payable  in  full,  and 
reserved  his  right  to  demand  it.  In  this  petition  he 
asserted  that  at  the  time  when  the  Ikramamah  was 
executed,  the  Respondent,  Masseyk,  agreed  that  he 
would  send  the  money  to  the  house  of  the  Malyamin- 
dar,  or  surety  of  the  Appellant's  lease,  and  have  entry 
of  payment  made  on  the  back  of  the  deed. 

On  the  28th  of  March,  the  first  instalment  of 
Es.  6,000,  was  paid  in  Court  to  Deb  Coomar  Bae,  the 
Mooktar  of  the  Appellant,  and  the  payment  was 
entered  on  the  back  of  the  deed. 

The  second  instalment,  which  had  become  due  on 
the  10th  Cheytc,  before  the  Appellant  thought  fit  to 
receive  the  first  instalment,  was  paid  under  the  fol- 
lowing circumstances  : — Upon  the  14th  Chcyte  the 
day  on  which  the  first  instalment  had   been  received 
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by  Deb  Coomar  Rae,  the  second  instalment,  consisting        i860, 
of  Es.  3,245  in  bank  notes,  and  Ks.  4,208. 11a.  in  cash,  RajTgopai. 
making  in  all  Es.  7,453.  11a.,  was  tendered  on  behalf  Mookekjba 
of  the  Eespondent,  Masseyk,  to  Deb  Coomar  Rue,  who     Masseyk, 
said  that  his  dwelling  was  in  the  midst  of  a  jungle,  that 
he  had  not  people    with  him,     and  that  he  could    not 
receive  so  large  a  sum  in  cash  without  sending   to  his 
employer  at  Becmuggur,  and  obtaining  thence   Bccr- 
kundazes,  or   armed  servants,    to    convey   it,    and  re- 
quested that  the  money  might  be  kept  for  four  days, 
stating  that  the  interest  would  cease  from  that  day. 
Five  days  after  this,  and  on  the  2nd   April,  1851,  he 
said  that  the  Eespondent  might  give  him  what  money 
he  wished  to  pay,  and  enter  payment   on  the  back  of 
the  lkrarnamah  ;    that  he  was  willing  to  receive    the 
money,  but  that  he  would  not    be  able    to  return  the 
deed,    having    been  forbidden    by   his  employer    to 
do  so. 

The  day  after  this  communication,  the  Eespondent, 
Masscyk.,  presented  a  petition  to  the  Court,  in  which 
he  complained  of  the  refusal  to  take  the  money  and 
return  of  the  deed,  and  then  tendered  the  money, 
praying  that  Deb  Coomar  Rae  should  be  sent  for,  and 
return  to  him  the  Ikrar  Kistbundee.  On  the  next  day 
the  Appellant  presented  a  petition  to  the  Court,  in 
which,  without  denying  the  statements  of  the  Eespon- 
dent, Masseyk,m  his  petition, he  insisted  that  the  whole 
of  the  remitted  money  had  become  due,  with  interest, 
through  the  default  of  the  Eespondent,  3Iasseg/c,  and 
offered  to  return  the  deed  on  receiving  payment  of 
it  in  full  ;  but  expressed  himself  willing  to  allow  him 
to  pay  whatever  money  he  might  consider  to  be  due> 
and  to  enter  the  payment  thereof  on   the  back  of  the 
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1860.        deed,  after  which    he  would    sue    for    the    remitted 

tja^TgTpal  money. 

Mookf.ejea  After  some  delay  the  Eespondent,  Masseylc,  on  the 
Ma&seyk.  5th  July,  presented  another  petition  to  the  Court,  aud 
tendered  Us.  7,540.  10a.  8p.,  with  an  account,showing 
that  this  sum  constituted  the  whole  principal  payable 
by  him,  with  interest  up  to  the  14th  Cheytc,  the  day 
on  which  the  tender  was  made  ;  and  he  prayed  that 
the  money  should  be  received  by  the  Court  and  paid 
to  the  Appellant,  and  payment  entered  on  the  back  of 
the  deed,  and  that  the  deed  should  be  ordered  to  be 
returned  to  him.  That  sum  was  paid  to  the  Mooktar 
of  the  Appellant,  and  payment  endorsed  upon  the 
original  deed,  which,  however,  was  not  given  up  to 
the  Eespondent,  Masseyk. 

The  Respondent,  Kenny,  afterwards  purchased  back 
the  indigo  concern  from  the  Eespondent,  MasseyJc, 
taking  over  the  debts  and  credits. 

On  the  21st  of  December,  1853,  the  Appellant  filed 
his  plaint  in  the  Civil  Court  of  Zillah  of  Jessore,  against 
both  the  Respondents,  for  the  amount  of  the  remitted 
money  with  interest.  In  trie  pleadings,  he,  for  the 
first  time,  objected  to  the  tender  made  to  Deb  Coomar 
Bae,  on  the  ground  that  the  latter  was  not  authorized 
to  receive  any  money,  except  that  which  was  in  de- 
posit in  the  Civil  Court. 

The  Eespondent,  Kenny,  alone  appeared  to  the  suit, 
and,  by  his  answer,  admitted  his  possession  of  the 
factories,  and  also  the  execution  of  the  Ikramamah 
of  the  25th  September,  1850,  but  contended  and  sub- 
mitted that  the  real  intent  of  the  condition  therein 
was  not  as  contended  for  by  the  Appellant,  and 
averred  that  the  Appellant  had  not   been  put  to,  or 
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suffered    any,    trouble    or    loss    in   that   behalf.'     H©        i860, 
further  alleged,  that  the  Appellant  had  been  guilty  of  Ram  Gopal 
fraud  in   not  receiving  the   money,    stating  that  the  MooK^RJEA 
first  instalment  was  Rs.    6,000   only,   and  had  been    Masseyk. 
duly  tendered   to   the   Mooktar  of   the  Appellant  at 
Jessorc;  and  the  answer  also  averred  that  the  second 
instalment   due   on   the    22nd    of   March,    1851,  had 
also  been  duly   tendered  to  the   same  Mooktar  by  a 
tender  made  on   the  26th   of  March,    1851,  when  the 
Mooktar  stated  that  no   interest   would    be  charged 
from  that  date  ;  and  after    stating  the  ultimate  pay- 
ment of  the  above  two   sums  to   the   Appellant,   he 
denied  the  Appellant's  right  to  recover  any  further 
sum  under  the  Ikrarnamah. 

The  Appellant  by  his  replication  denied  that  the 
Respondent,  Kenny,  had  rightly  interpreted  the  con- 
dition in  the  deed.  He  also  denied  that  any  tender 
had  been  made  within  the  stipulated  time,  and  con- 
tended that,  even  if  made  to  the  Appellant's  Mooktar 
at  Jesspre,  the  same  would  not  have  been  a  sufficient 
tender,  as  it  ought  necessarily  to  have  been  made  to 
the  Appellant  himself,  and  not  to  his  Mooktar,  who 
had  no  authority  in  that  behalf  from  the  Appellant. 
He  also  expressly  denied  that  any  tender  had  been 
made  in  respect  of  the4  second  instalment,  and  con- 
tended that,  if  made  as  alleged,  it  would  not  have 
been  a  good  tender,  the  money  having  previously 
become  due  on  the  22nd  of  March,  1851. 

No  witnesses  were  examined  by  the  Appellant. 
The  Respondent  produced  as  evidence  on  his  part- 
an  attested  copy  of  the  Mookhtarnamah  granted  by 
this  Appellant  to  Jcb  Koomar  Bae,  his  Mookhtar  at 
Jessore,  and  he  also  examined  several  witnesses.  The 
evidence  of  these  witnesses  was  to  tne  effect,  that  the 

vol  viii.  f  1 
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money  due  for  the  two  instalments  was  tendered  on 
two  occasions  to  the  Appellant's  Mookhtar  at  Jessore, 
and  that  such  money  belonged  to  and  was  sent  by 
the  Respondent,.  Kenny,   by  whose  agent  the   tender* 


were  alleged  to  have 


been  made  ;.  that  the   sum  first 


tendered  was  Ks.  0,000,  only  ;  that  the  tender  of  the 
second  sum  was  on  the  25th  or  26th  of  March,  the 
second  instalment  being  fixed  on  by  the  Ikrarnamah 
as  payable  on  the  22nd  of  March  ;  that  on  both  occa- 
sions the  Appellant's  Mookhtar  declined  to  receive 
the  money r  and  stated  that  he  ha<l  not  the  original 
Ikrarnamah,  and  that  on  the  second  occasion  he 
stated  that  he  had  no-  means  of  securing  the  money y 
and  could  not  receive  it  till  he  had  procured  people 
for  that  purpose  from  the  Appellant,  but  that  on  both 
occasions  the  agent  declared  that  the  tenders  should 
have  the  effect  of  preventing  the  interest  continuing 
to  run.  The  Appellant's  Mookhtar  was  summoned 
as  a  witness  by  the  Respondent,  but  he  did  not 
appear. 

The  hearing  of  the  suit  took  place  on  the  30th  of 
June,  1855,  when  the  Principal  Sadder  Arneen  (Baboo 
Opendur  Chunder  Naycrutton)  dismissed  the  suit.  By 
this  judgment  the  Principal  Sudcfer  Ameen  found 
that  the  Eespondeut,  Kcnni;,  had  proved  the  tender 
and  payment  of  the  instalments  to  the  Mookhtar. 
On  the  question  as  to  the  nature  of  the  condition 
in  the  deed,  the  judgment  of  the  Court  was  as  fol- 
lows : — "  In  th?  next  place,  even  had  there  been  any 
fault  on  the  part  of  the  Defendants  in  respect  to  this, 
yet  the  Plaintiff  cannot  obtain  the  said  money,  be- 
cause had  the  Defendants  failed  to  pay  the  instalment, 
the  condition  of  the  Ikrar  would  have  been  ren- 
dered null,    and    the    Plaintiff   would    have    become 
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entitled  to  the  whole  of  the  amount  that  had  been  186°- 
due  on  the  decrees.  It  was  incumbent  on  him  not  Ram  Gopal 
to  have  taken  the  money  that  the  Defendants  had  de-  ooK^RJ] 
posited,  and  to  have  resorted  to  such  measures  as  Masskyk, 
were  necessary  for  the  realization  of  the  entire  sum 
of  money.  By  his  not  having  so  done,,  and  by  his 
having  taken  the  money  deposited  by  the  Defendants 
without  his  consent,  it  is  to  be  considered  that  he 
himself  had  set  aside  the  said  condition,  and  realized 
the  money ;  otherwise  it  was  proper  for  him,  at  the 
time  of  taking  the  said  money,  to  have  made  the  De- 
fendants admit  their  fault  in  not  having  paid  the 
money  (in  accordance  with  the  specified  time),  and 
then  to  have  taken  the  said  money.  When  the  Plaintiff 
did  not  so  act,  but  took  the  money  according  to  his 
pleasure,  it  is  to  be  concluded  that  he  had  taken  the 
money,  having  himself  relinquished  the  claim  to 
receive  the  money  that  he  had  remitted.  With 
regard  to  the  sentence  that  he  has  written  in  his  peti- 
tion to  the  Judge  with  a  view  to  his  own  benefit,  that 
he  will  hereafter  institute  an  action  on  a  claim  for 
this  very  money,  that  cannot  remedy  his  defect ;  it 
is,  therefore  ordered,  that  the  suit  be  dismissed,  and 
that  the  Plaintiff  pay  the  Defendants'  costs  with  in- 
terest from  this  date  to  the  date  of  realization." 

The  Appellant  appealed  to  the  Sudder  Dewanng 
Adaivlut  at  Calcutta,  submitting,  as  grounds  of  appeal, 
first,  that  the  whole  of  the*  original  debt  was  recover- 
able, the  two  several  instalments  not  having  been 
paid  in  conformity  with  the  conditions  in  the  Ikrar- 
natnahy  and  within  the  stipulated  time;  secondly, 
that  having  expressly,  by  his  petition  filed  in  Court, 
reserved  his  rights,  and  received  the  two  sums  paid 
to  him  as  aforesaid  in  part  payment  only,  and  without 
prejudice  to  his   right  to  recover  the  whole  original 
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1860.        debt,  he  could  not  be   barred  thereby  from  recovering 
Eam  Gopal  the  balance, 
Mookkrjea        Tq    thege    groimc|s    the    Respondent,    Kcnwj,    who 

Masseyk.  alone  appeared  to  the  appeal,  by  his  answer,  con- 
tended, first,  that  the  Appellant  having  fraudulently 
and  purposely  neglected  to  receive  the  money  at  the 
appointed  times,  the  Respondents  were  never  in  default, 
and  the  whole  original  debt  could  not,  therefore,  be 
claimed ;  and,  secondly,  that  Appellant's  claim  was 
barred  by  his  having  received  the  two  instalments 
paid  to  him. 

The  hearing  of  the  appeal  took  place  on  the  22nd 
of  January,  1857,  when  the  Judges  of  the  Sudder 
Court,  consisting  of  Messrs.  Colvln,  Sconce  and  Torrcns, 
unanimously  dismissed  the  appeal,  with  costs. 

From  this  decree  of  affirmance,  the  present  appeal 
was  brought. 

Mr.  E.  Palmer,  Q.  C,   and  Mr.   Lcith,   for  the 
Appellant. 

Ko  legal  and  sufficient  tender  of  the  first  or  second 
instalments  has  been  proved  to  have  been  made  to 
any  one  who  had  the  authority  and  legal  capacity  to 
receive  the  same  for  the  Appellant.  Xow,  the 
Ikrarnamah  expressly  provides,  that  if  default  be  made 
in  paying  the  balance  due  with  interest  thereon, 
according  to  the  particular  conditions  prescribed  by 
that  instrument,  the  sum  of  money  which  had  been 
agreed  to  be  deducted  from  the  original  debt  should 
become,  ipso  facto,  due  and  recoverable.  Here  the 
interest  was  not  tendered.  Then  as  default  was  esta- 
blished, and  neither  of  the  two  instalments  of  the  ba- 
lance due  having  been  paid  at  the  date,  or  at  any 
time  in  full  according  to  the  conditions,  the  Respon- 
dent was,  upon  the  breach,   entitled  to   the  sum  sued 


or:  o 
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for.     In    Davics   v.     Penton   (a),    it    was    held    that        1S<>°- 
as  an    agreement    had  not    been    complied    with,   a  Ram  Gopas, 
condition    annexed,  that    in    the  event  of   non-com-  MooKEKJEA 

V. 

pliance,  the  remission  was  not  to  be  allowed  was  a  Masmsyk. 
penalty  which  could  be  recovered  at  law.  Ford  v.  The 
Earl  of  Chesterfield  (b)  is  on  all  fours  with  the  present 
case.  There  a  mortgagee  agreed  to  take  a  portion 
of  his  debt,  in  lieu  of  the  whole,  upon  payment . 
upon  a  given  day,  and  that  not  being  done,  the 
Court  of  Chancery  refused  to  give  relief  against  the 
effect  of  its  non-payment  on  that  day  [Lord  Kings- 
down  : — That  case  differs  from  the  present.  Here 
it  was  not  a  debt  for  which  Masseyk  was  liable.]  Time 
was  the  essence  of  the  contract,  and  punctual  pa}*ment 
the  very  consideration  for  the  remission  of  part  of 
the  debt.  Davis  v.  Thomas  (c).  It  is  an  idle  excuse 
to  say  that  as  there  was  no  place  mentioned  in  the 
Ikrarnamah  where  the  money  was  to  be  paid,  that  he 
could  not  pay  the  Appellant  himself.  The  answer  to 
that  argument  is,  that  where  there  is  no  agreed 
place  of  payment,  the  residence  of  the  creditor 
or  his  place  of  business  was  the  proper  place,  which 
ought  to  have  been  found  out  by  the  debtor,  and 
the  principal  and  interest  then  due  paid  to  him,  which 
has  not  been  acted  upon  here. 

Mr.  Holt,   Q.   C,   and  Mr.    W.  JIacjdierson,  for  the 
Kespondents. 

The  full  amount  secured  by  the  Ikrarnamah,  with 
interest,  has  been  received  by  the  Appellant.  That 
instrument  does  not  specify  an}*  place  of  payment, 
nor  did  the  Appellant  ever  appoint  a  place  either  for 
payment   or  for    the  production  of  the  deed,   nor  was 

0)   6  Bar.  &  Cress.  216.  (b)  19  Bear.  428. 

{e)   1  Euss.  &  Myl.  506. 
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payment  on  the  day  an  essential  part  of  the  contract. 
The  facts  differ  from  Ford  v.  The  Earl  of  Chesterfield, 
which  does  not  apply.  The  Respondent,  Masseyk, 
was  ready  with  the  money,  aud  used  all  reason- 
able means  to  compel  the  Appellant  to  receive 
the  same  at  the  time  appointed.  The^sum  of 
Us.  33,589.  15a.  3p.  mentioned  in  the  Ikramamah 
was  intended  merely  as  a  penalty  to  secure 'the  pay- 
ment of  Rs.  25,000  with  interest.  There  was  a  sub- 
stantial effort  to  pay  on  the  part  of  the  Respondent, 
while  the  Appellant  avoided  the  receipt  of  the 
money,  for  the  purpose  of  founding  his  claim  to  the 
larger  amount.  If  the  conditions  of  the  Ikramamah 
have  not  been  literally  performed,  such  non-perform- 
ance was  owing  to  the  conduct  of  the  Appellant  him- 
self. It  was  not  necessary  to  tender  a  specific  sum, 
Ashmole  v.   Wainwright  (a). 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Lord  IOngsdowx. 
This  is  a  suit  brought  by  the  Appellant  to  recover 
Rs.  12,829,  alleged  to  be  due  to    him   from    the  Re- 
spondents under  an  Ikramamah,  or  agreement. 

It  appears  that  the  Appellant  was  the  lessee  of 
certain  lands  in  the  Zillah  of  Jessore,  and  that  the 
Respondent,  Kenny,  who  was  the  proprietor  of  several 
indigo  factories  in  that  District,  was  under-lessee  of  a 
portion  of  the  property. 

The  Appellant  alleged  that  a  large  sum  was  due  to 
him  from  Kenny  for  rent,  and  he  brought  several 
actions  in  the  Zillah  Court  of  Jessore  to  recover  the 
amount,  and  issued  attachments  against  Kenny's  facto- 
ries and  other  property, 

{a)  2  Q.  Ben,  R«p   837 
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In  1850,  while  this    litigation    was    pending,    the        186°- 
other   Respondent,   Masseyk,  intervened,  and  alleged  Ram  Gop.m, 
that  he  had   become  the  purchaser  of  the  interest  of     00K^RJhA 
Kenny,  and  he  objected  to  any  sale  being  made  tinder    MA8jEYK' 
the  attachments. 

He  obtained  an  order  to  stay  the  sale  under  four 
of  the  attachments,  from  which  order  the  present 
Appellant  appealed  to  the  Sudder  Dewanny  Adawlut, 
aud  that  appeal  was  pending  at  the  time  when  the 
engagement  on  which  the  question  before  us  was 
raised,  was  entered  into  by  Masseyk  ;  besides  which 
three  other  execution  of  decree  cases  were  pending  for 
trial  in  the  Zillah,  and  other  actions  were  brought 
by  Masseyk  against  the  Appellant. 

In  this  state  of  things  the  instrument  in  question 
was  executed  by  Masseyk,  on  the  25th  of  September, 
3850. 

It  is  in  the  Bengalee  form  and  language,  and  is 
addressed  by  Masseyh  to  the  Appellant.  It  recites 
the  circumstances  already  stated,  aud  that  Masseyk 
was  desirous  of  coming  to  an  amicable  settlement  for 
the  money  due  to  the  Appellaut,  that  the  amount  due 
to  the  Appellant  from  Kenny  had  been  proved  to  be 
Rs.  33,589.  15a.  3p.,  and  of  which  under  an  ami- 
cable settlement  Masseyk  had  agreed  to  pay  to  the 
Appellant  Rs.  25,000,  and  that  the  Appellant  had 
agreed  to  receive  that  sum  aud  make  a  remission. 

The  agreement  then  states  that  certain  sums  had 
.  already  been  received  by  the  Appellant  in  part  of  the 
Rs.  25,000  ;  that  at  the  time  of  the  execution  of  the 
instrument  Rs.  10,000,  more  had  been  paid  to  the 
Appellaut  through  bis  Mooktar,  leaving  Rs.  12,713; 
and  that  Masseyk  agreed  to  pay  this  sum,  with  in- 
terest, from  the  1st  Bhadoon  (16th    August,    1850)  by 
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1860.  two  instalments,  one  of  Es.  G,000,  for  principal,  on 
Bam  G-opal  the  10th  Magh  (22nd  of  January,  1851),  and  the 
Mpokbbjea    other  of  Es>   6719j  for  principal  011  the  10th  Cheyte 

Ma-seyk.  (23rd  of  March,  J  851).  In  what  way  the  interest 
was  to  be  paid  we  will  consider  presently.  The  pay- 
ments were  to  be  endorsed  on  the  back  of  the  Ikrar  ; 
then  follow  these  words : — "  And  whatever  sum  of 
money  I  may  at  auy  time  pay,  you  will  first  deduct 
the  interest  money  out  of  that,  and  credit  the  balance 
for  principal." 

The  factories  are  then  pledged  for  the  payment  of 
this  money,  as  well  as  the  personal  liability  of 
Masseyk.  Then  follow  these  words  : — "  If  I  fail  to 
pay  the  whole  of  the  money  due  to  you,  together 
with  interest,  after  deduction  of  the  remitted  money, 
agreeably  to  the  condition  writteiij  then  the  remis- 
sion of  the  money  that  you  have  now  made  under 
the  amicable  settlement  is  not  to  hold  good,  and  the 
said  remitted  money  will  be  justly  due  by  me,  and 
you  will  realize  it  by  the  sale  of  the  hypothecated 
factories,  and  from  me,  my  heirs,  representatives,  and 
executors,  and  in  the  event  of  any  other  person  pur- 
chasing the  said  factories  from  the  said  purchaser." 
Provision  is  then  made  for  putting  an  end  to  the 
several  suits  subsisting  between  the  different  parties. 
It  is  to  be  observed  that,  although  the  debt  from 
Kenny  to  the  Appellant  might  be  Es.  33,589,  15a.,  3p., 
it  by  no  means  followed  that  the  property  which 
Masseyk  had  purchased  was  liable  to  the  payment  of 
the  whole  of  that  sum  ;  and,  whatever  might  be  the 
liability  of  the  property,  Masseyk  was,  previously  to 
this  agreement,  under  no  personal  liability.  By  the 
agreement  he  made  himself  personally  liable  to  the 
extent    of  Es.    25.000,   for  the   debt  of  another;  of 
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which  sum  neatly  half  was  actually  paid  at  the  time  ;       ^seo^ 
and  these  payments  made,   and  to  be  made,  were  part  Ram  Gopal 
of  an  arrangement  for   a  general    settlement  of   the     °°™J- 
various  disputes  then   pending  between  the  parties,     Masseyk. 
and  for  the  dismissal  of  the  suits. 

There  is  nothing  in  the  agreement  which  makes 
the  payment  of  the  instalments  on  the  days  fixed  on 
the  essence  of  the  contract,  unless  that  stipulation  is 
to  be  inferred  from  the  words,  "  If  I  fail  to  pay  agree- 
ably to  the  condition  written." 

Instead  of  there  beiug  in  any  other  part  of  the 
agreement  anything  to  favour  this  construction,  the 
nature  of  the  engagements  on  each  side,  and  the 
clause  to  which  we  have  referred  as  to  any  payments 
on  account  being  applied  first  to  payment  of  interest, 
appear  to  us  to  furnish  an  implication  to  the  con- 
trary. 

It  being  a  part  of  the  agreement  that  the  suits  in 
the  Zillah  Court  and  the  Sadder  Deivanny  Court 
should  be  abandoned,  the  Vakeels  of  both  parties, 
on  the  day  of  the  date  of  the  agreement,  brought 
it  under  the  notice  of  the  Sadder  Deivanny  Court 
by  petition.  It  was  also,  on  the  same  day,  brought 
to  the  notice  of  the  Zillah  Court. 

The  first  instalment  of  Es.  6,000,  became  due  on 
the  22nd  of  January,  1851  :  it  was  not  actually  paid 
till  the  21st  of  March,  1861. 

The  second  instalment  became  due  on  the  23  rd 
of  March,  1851,  and  was  not  received  by  the  Appel- 
lant until  the  5th  of  Jidy,  1851.  Under  these  cir- 
cumstances the  Appellant  has  brought  his  action 
against  Masseyb  and  Kenny,  insisting  that  the  agree- 
ment has  not  been  performed  according  to  its  tenor, 
and  that  he  is,  therefore;  entitled  to  receive  the 
vol.  Yiii.  a  1 
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i860.        payment    of   the   whole     amount  of    8,000   and   odd ' 
Ram  Gopal  rupees,  which,    he  says,  were  only   to  be  remitted    on 
Mookeejea    tne  condition  of  the   less  sums  being   paid  punctually 
Massets.     on  the  specific  days  mentioned  in  the  agreement, 

On  the  part  of  the  Eespondent  it  is  contended,  that 
payment  on  the  day  was  no  essential  part  of  the  con- 
tract ;  that  this  is  not  the  case  of  a  creditor  engaging 
to  remit  to  his  debtor  a  portion  of  his  demand  in 
consideration  of  his  making  payment  of  smaller  sums 
punctually  at  fixed  periods,  in  which  case  the  punctu- 
ality of  payment  is  the  only  consideration  which  the 
creditor  receives  for  his  indulgence ;  that  this  case 
does  not,  therefore,  fall  within  the  principle  of  Ford  v. 
The  Earl  of  Chesterfield  (19  Beav.  428),  relied  on  by  the 
Appellant,  but  is  a  case  in  which  a  third  person,  being 
under  no  liability,  consents  to  incur  that  liability,  and 
binds  himself  in  a  penalty  for  the  due  performance 
of  his  engagement. 

The  Judges  of  the  Zillah  Court,  and  all  the  Judges 
of  the  Sudder  Court,  have  decided  against  the  claim 
of  the.  Plaintiff,  the  present  Appellant  ;  and  their 
Lordships  have  to  consider  whether  any  sufficient 
reasons  have  been  urged  for  disturbing  those  de- 
cisions. 

Their  Lordships  are  of  opinion,  that  they  ought 
not  to  apply  to  this  case  the  nice  technicalities  of 
English  law,  that  they  must  look  at  the  agreement 
with  a  view  to  see  what  the  real  intention  of  the 
parties  was,  and  must  inquire  whether  it  appears 
upon  the  evidence  that  there  has  been  any  failure 
by  the  Eespondents  in  the  substantial  performance  of 
the  contract,  and  if  there  has  been  any  default,  to 
whom  such  default  is  attributable. 

It    appears    to   their    Lordships   to   be    sufficiently 
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proved,  that  on  the  10  th  Magh,  the  Respondent,  Mas-       i860. 
seyk,    through   his    Mooktar,   offered   to  pay  to  Deb  ram  Gopal 
Coomar  Rac,   the  Mooktar  of  the  Appellant,   in  the  Mookerjka 
Zillah  of  Jcssore,  the  sum  of  Rs.  6,000,  as  the  first    Masseyk. 
instalment  due  under  the  agreement,   and  that  Deb 
Coomar  Rae  declined   to  receive  it,   alleging  that  he 
had  not  in  his  possession  the   Ikramamah  on  which 
the  receipt  of  the  money  was  to  be  indorsed.     This 
instrument  is  said  to  have  been  in  the  possession  of 
the  Appellant  himself,   who  resided  at  some  distance 
from  Jessore. 

It  is  objected,  on  the  part  of  the  Appellant,  to  this 
offer  :  First,  that  the  offer  did  not  include  the  interest 
which  ought  at  that  time  to  have  been  paid.  Second, 
that  Deb  Coomar  Rae  had  no  authority  to  receive  the 
money  on  behalf  of  the  Appellant.  Third,  that  the 
Respondent  was  bound  to  seek  out  the  Appellant  on 
the  day  of  payment,  and  to  tender  to  him  the  exact 
amount  of  principal  and  interest  then  due. 

First.  Their  Lordships,  on  consideration,  are  of 
opinion  (contrary  to  the  impression  which  they  at  first 
entertained)  that  by  the  agreement  the  interest  on  the 
Rs.  12,719,  up  to  the  day  of  payment  was  to  be  paid 
at  the  same  time  with  the  Es.  6,000,  and  that,  there- 
fore, if  it  were  necessary  to  prove  a  strict  legal 
tender,  such  tender  was  not  made  ;  but  they  are  satis- 
fied that  the  omission  to  include  the  interest  arose 
merely  from  a  misapprehension  of  the  ambiguous 
words  of  the  agreement,  and  that  such  omission  was 
not  the  reason  why  the  money  was  refused,  and  they 
think  that  a  strict  legal  tender  was  not  necessary. 

Second.  They  are  by  no  means  satisfied  that  Deb 
Coomar  Rac  had  not  authority  to  receive  the  money. 
He  has  not  been  examined  by  the  Appellant,  and  he 
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1860.       was  summoned  as  a  witness  by  the  Respondent  and 
Ba-sTgopal  he   failed  to   appear.     He   was    the   person    through 
Mookeejea   ^hQj^  if  the   attachments  against  the  property  had 
Masseyk.    been  prosecuted,    the    money   would   have   been  re- 
covered, and  to  whom  it   would  have  been  paid  in  the 
Ziilah  Court ;   and  he  was,   therefore,   the   person  to 
whom  the   Respondent  might  well  imagine  that  the 
Ikramcnuah,  on  which  the  payment  of  the  money  was 
to  be  endorsed,   would  be  transmitted  by  the  Appel- 
lant.    There  seems  no  improbability  in  the  statement 
of  the  Respondent's  witnesses   that   Deb    Coomar  Rae 
said  that  he  would  send  for  the  Ikrarnamah  that  the 
indorsement  might  be  made  upon  it. 

Third.  There   seems  to   have  been   uncertainty  on 
both  sides  as  to   the  place  at  which  the  Ikrarnamah 
was  to  be  produced  and  the  money  was  to  be  paid. 
The  instrument  was  executed  at   Calcutta,   where  the 
Appellant  had  a  Mooktar  ;  it  related  to  property  at 
Jcssorc,  where   the   Appellant   had  another   Mooktar. 
The  deed   had  been   sent  from    Calcutta  to   be  pro- 
duced in  the   Ziilah  Court  of  Jessore.     The  Appel- 
lant resided  at  Beernugger,  and  had  a  place  of  busi- 
ness at  Eishnujgcr.     It  is  stated  by  the  Eespondent 
that  it  was  verbally   settled,   after  the  execution   of 
the  Ikrar,  that  the  money  should  be  paid  to  the  Appel- 
lant's Mooktar  in  the  Ziilah  of  Jessore,   and  that  the 
Appellant  would   send  the  Ikrar  to  him.     There  is, 
however,   no  proof   of  this.     On  the  other  hand,  the 
Appellant   does  not  allege   that  there   was  any   place 
fixed,  either  by  agreement  or  by  custom,   or  by  rule 
of  law,  where  the  payment  should  be  made.     He  sug- 
gests, indeed,  at  different  times  in  the  course  of  the 
proceeding*,  that  the   payment  or   tender  might   have 
d  made  to  his  Mooktar  at    Calcutta,   or  to   himself 
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at  his  house  at   Bccrnugger,  or  at  the  house   of  the       i860. 
Malzamendar   of  the  Ejarah.     To  these    the  place    of  Ram  Gopal 
business  of  the  Appellant  at  Kishnuggur  was  added  in  Mookerjba 
the  discussion  at  our  Bar  as  a  proper  place  for  making    Hasseyk. 
the  tender. 

Upon  the  whole  their  Lordships  are  satisfied  that 
there  was  a  bond  fide  endeavour  on  the  part  of  the 
Respondent  fairly  to  perform  his  engagement,  and 
that  there  is  much  reason  to  believe,  with  some  of 
the  Judges  in  the  Court  below,  that  there  was  a  desire 
on  the  part  of  the  Appellant  to  throw  obstacles  in  the 
way  of  the  performance,  in  order  to  obtain  payment 
of  the  penalty  which  he  expected  would  be  the  conse- 
quence of  non-performance. 

The  principle  of  these  observations  applies  to  the 
second  instalment  as  well  as  the  first,  and  their  Lord- 
ships have  arrived  without  hesitation  at  the  conclusion 
that  the  main  ground  of  the  appeal  entirely  fails,  and 
that  if  the  Appellant  lias  received  the  full  amount  of 
the  principal  sum  of  Rs.  12,719,  with  interest  upon 
that  sum  till  the  time  of  payment,  he  has  received 
everything  which  he  can  justly  claim. 

They  are  not,  however,  satisfied  that  he  has  re- 
ceived the  full  amount  of  interest  which  he  might 
reasonably  demand;  because  it  appears  that  with 
respect  to  the  last  instalment  there  was  an  interval  of 
several  months,  during  which  time  no  interest  was 
calculated,  the  delay  of  payment  during  that  period 
having  arisen,  as  it  is  suggested,  from  the  accidental 
absence  of  the  European  Judge  from  Jessorc.  It  ap- 
pears, however,  that  this  point  is  not  stated  in  the 
reasons  of  appeal  laid  before  the  Sudder  Court,  nor 
does  it  appear  to  have  been  suggested  below.  Tho 
sum  would,  probably,  have  been  allowed  if  it  had  been 
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isgo.  asked,  and  if  it  had  been  refused  the  amount  would 
Eam  Gopal  have  been  far  below  that  for  which  an  appeal  to  this 
Mookerjea    eountry  can  be  brought. 

Masseyk.  Under  these  circumstances,  their  Lordships  think 
they  would  not  be  justified  in  modifying  on  this 
ground  the  order  which  they  must  humbly  advise  Her 
Majesty  to  make,  namely,  an  order  that  this  appeal 
be  dismissed,  with  costs. 


Dookga  Doss  Chowdey  -  -     Appellant, 


AND 


Ramanauth  Chowpkt,  and  others      -     Respondents  * 

On  petition  from  the  Sudder  Dcivanny  Adawlut,  at 
Calcutta. 

5th  Dec,     JL HIS  was  an  application  by   Doorga  Doss    Chowdry 

. ^      for  special  leave  to  appeal  from  a  decree  of  the  Sudder 

cannot  be"mt  Court  reversing  a  previous  decree  of  the  Zillah  Court 
added  to        0f  Bajskakyl.  in  a  suit  instituted  in  the  year  1857, 

the   principal  .   . 

sum  and  inter- by   the  Petitioner  against  Ramananth  Choivdn/,    the 

est,  m  ealcu-  ' ~  01 

latingtheap-  executor  of  one  Rallyrcanth  Lahory,  deceased,  to  re- 
of  Bs.  ioloooe,  cover  the  principal  and  interest  due  on  a  Bond  con- 
restriSedV-  ditioned  for  the  payment  of  the  sum  of  Es.  8,250, 
tho  Order  in  and  interest  at  the  rate  of  eight  per  cent,  per  annum, 
i'oth  of  April  alleged  to  have  been  executed  by  the  deceased  in 
1838-  favour  of  the  Petitioner. 

*  Present :  Members  of  the  Judicial  Committee, — The  Eight  Hon. 
Lord  Chelmsford,  the  Eight  Hon.  Lord  Kingsdown,  the  Eight  Hon. 
Dr.  Lushington,  and  the  Eight  Hon.  Sir  Edward  Ryan. 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 
Hon.  Sir  James  W.  Colvile. 
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Eamanauth 
Chowdkt, 


It  appeared  that  the  Petitioner's  claim  was  laid  in        i860, 
the  plaint  at  Es.  9,274.  6a.,  including  the  interest  due,  DoorgaDoss 
in  order  to  fix  the  value  of  the  stamp,   in  accordance     Chowdry 
with  Ben.  Reg.  IV.  of  1793.     The  cause  was  heard  on 
the  23rd  of  October,  1857,  when  the  Principal  Sudder 
Ameen  decided  in  favour  of  the  Petitioner,   and   de- 
creed  that   the   Petitioner  receive  the  total   of   the 
amount  of  the  claim,  Rs.  9,274.   6a.,  and  the  interest 
on  the  principal  sum  during  the  period  the  suit  was 
pending  trial,  and  costs,  together  with  interest  on  the 
consolidated  sum  from  that  date  up  to  the  day  of 
realization. 

Ramanauth  Choivdry,  the  Defendant,  appealed  to 
the  Sadder  Court  at  Calcutta  from  this  decree,  and 
that  Court,  on  the  29th  of  February,  1860,  reversed 
the  decree  of  the  Zillah  Court,  and  allowed  the  ap- 
peal, with  costs. 

The  amount  originally  laid  in  the  plaint  being  under 
Rs.  10,000,  the  appealable  value  fixed  by  the  Order  in 
Council  of  the  10th  of  April,  1838,  no  application  was 
made  by  the  Petitioner  to  the  Sudder  Court  for  leave 
to  appeal  to  Her  Majesty  in  Council,  but  the  present 
petition  was  presented  for  liberty  to  enter  and  prose- 
cute such  appeal. 

Mr.  Leith,  for  the  Petitioner, 

Submitted,  that  the  original  decree  being  for  a  sum 
of  Rs.  9,274.  6a.,  which  with  the  additional  interest 
accrued  due  and  payable  thereon  since  the  date  of 
the  plaint,  under  the  provisions  of  the  Bond,  and  the 
decree  of  the  Zillah  Court,  together  with  the  costs  of 
suit,  would  exceed  Rs.  10,000,  and  that  sum  must  be 
considered  as  the  value  of  the  matter  in  dispute,  which 
would  bring  the  case  within  the  intent  and  meaning  of 
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i860.       the  Order  in  Council  of  the  10th  of  April,  1838,  and 

DoorgaDoss  that  the  Petitioner  was,  therefore,  entitled  to  appeal. 
Chowdey 

Eamasauth  ^k  W.  Field,  for  the  Respondents,  contra. 


Chowdry. 


The  Eight  Hon.  Lord  Chelmsfoed 


■o 


The   amount   absolutely    decreed  by    the  Court  is 
Es.  9,274.  6a.,  the  interest  added  to  that  for  the  time 
specified,  at  8  per  cent.,  would,  according  to  the  Peti- 
tioner's calculation,   raise  the  sum   due  to  Es.  9,310; 
that  is  under  the  appealable  sum.      It  has  been  deter- 
mined a  short  time  ago  by  their  Lordships,  in  the  case 
of  Maharajah  Sutteeschandcr  Roy  v  Gunesehunder  (a), 
that  the  Sudder  Courts  have   no  authority  under  the 
Order   in    Council    of    the    10th    April,     1838,     to 
add  the  interest  accruing  subsequent  to  the  decree  to 
the  capital  sum  decreed  for  the  purpose  of  reachiug 
the  appealable  amount ;  here  the   interest,  under  any 
circumstances,  would  not  be  sufficient,  for,  to  arrive 
at  the  necessary  amount,  you  must  add,  as  you  seek 
to   do,   the  costs.     Now,   the    costs  of  a  suit  are  no 
part  of  the  subject  matter  in  dispute,   and  cannot  be 
used  for  the  purpose  you  seek  ;  if  they  were  allowed 
to  be  added  to  the  principal  sum  claimed,  it  would  be 
in  the  power  of  every  litigant,  by  swelling  the  costs, 
to  bring  any  suit  up  to  the  appealable  value.     Their 
Lordships  are  clearly  of  opinion,  that  the  sum  in  issue 
in  this  suit  is  not  sufficient  to  bring  the  case  within 
the  Order  in  Council,  and  no  merits  are  stated  which 
entitle  the  Petitioner  to   the   special   favour  he  asks. 
They  refuse  the  application,  with  costs. 

(a)  8  Moore's  Ind.  App.  Cases,  164-8.     See  also  Gooroopersad 
Khoond  v.  Jug-gutcliunder.     8  Moore's  Iud.  App.  Cases,  166. 
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Joykissex  Mookerjea        -         -         Appellant, 

AND 

The  Collector  of  East  Burdwan  j      R espondmts* 
and  Others  * 

On  petition  from  the  Sudder  Dewanny  Adawlat  at 
Calcutta- 

_|_  HIS  was  a  petition  for  special  leave  to  appeal  5th  Dec. 
iu  a  case  in  which  the  sum  in  dispute  was  laid  at  ^~^J^ 
lis.  200     only,  but    which    involved    an    important  Special  leave 

J  7  *■  to  appeal 

question  of  tenure  of  certain  land,  as  well  as  of  other  given  m  a  can 
lands  sought  to  be  resumed,  respecting  which  no  less  question0  of 
than  thirty  suits  were  brought,  vlcTcXd 

The  object  of  the  suit  in   question  was  to  resume  Chakeemn, 

■  n  <•  although  the 

and  recover  possession  or  19  Beegahs  of  land  situate  subject  mat- 
in the  Mouzah  of  Gobinpore,  of  which  the  Petitioner  ^as\eiow  9 
was  the  Talookdar  from  one  Almud  Buksh,   alleged  to  ^  appeai- 

;  °  able  value; 

be  held  by  him  on  a  tenure   called    Chakceran  (lands  there  being 
held  by  servants  in  lieu  of  wages),    and  which  had  Jmt?  depend* 
been    originally  assigned   to  him  on   the   condition  of  "^ono/the 
his   rendering  and   performing    certain   services  and  case- 
duties    connected   with  the   Petitioner's   Taloo/c,  such 
duties  being  to  guard  the  house  of  the  Talookdar,   the 

*  Present :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  Lord  Kingsdown,  and  the 
Eight  Hon.  Dr.  Lushington. 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 
Hon.  Sir  James  W.  Colvile. 
VOL.      VIII.  H  1 
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JoYKISSEN 

HooKERJEA 

V. 

The 
Collector 

of  East 
Burdwan. 


Mal-cutcherry:  and  the  village  ;  and  that  as  he  had 
ceased  to  perform  those  duties,  the  Petitioner  was 
entitled  to  resume  the  land  ;  but,  nevertheless,  the 
Defendant  retained  possession  of  the  land,  insisting 
that  the  land  which  the  Petitioner  claimed  was 
Malguzarj/,  by  reason  of  which,  and  other  Govern- 
ment claims,  the  Petitioner  was  compelled  to  make 
the  Collector  of  Burdwan,  the  ZiUak  in  which  the 
lands  were  situate,  a  co-defendant. 

It  appeared  that  this  suit  was  only  one  out  of 
thirty  which  had  been  commenced  about  the  same 
time,  and  under  similar  circumstances,  by  other  Ta- 
lookdars,  in  respect  to  the  ChaTceeran  lands,  against 
other  parties,  for  having  been  deprived  of  similar 
services  by  their  tenants. 

The  Petitioner  obtained  decrees  in  his  favour  by 
the  Principal  Sudder  Ameen  in  two  of  the  suits,  which 
declared  that  Petitioner  had  authority  to  resume  the 
lands  in  question  under  sec.  14  Ben.  Keg.  Till,  of 
1793. 

From  these  decrees  the  Government  obtained  spe- 
cial leave  to  appeal,  and  the  suits  were  remanded  for 
trial  on  certain  issues  then  fixed,  which  the  Petitioner 
alleged  were  not  properly  adhered  to  by  the  Judge  of 
the  '/Allah  Court,  to  whom  the  cause  was  referred  ;  and 
who  by  his  decree  dismissed  the  Petitioner's  suit.  The 
Petitioner  appealed  from  this  decision  to  the  Suddtr 
Court,  the  Judges  of  which  affirmed  the  decree  of  the 
Court  below,  stating  their  opinion,  on  the  question  of 
tenure,  against  the  Petitioner s  right  to  resume. 

Under  these  circumstances,  and  the  case  being 
one  ivolving  a  question  of  tenure  on  which  many 
holdings  depended,  and  in  which  there  were  other 
suits  already  pending,  the  Petitioner  prayed  for  liberty 
to  appeal. 
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Mr.  Leith,  for  the  Petitioner,  Jf!!lx 

Belied   on  the   circumstances  above   stated,   and  the  jJo^krjba 
importance  of  the  question  at  issue,   and  the  number  »• 

of  suits  involving  the  same  right.     Upon  the  ques-    Collector 
tion  of  value,  Spooner  v.  Juddow  (a)  was  cited  ;  and    ^urdwan, 
the  public  importance   of  the  nature   of  the   tenure, 
Raja  Lelanund  Sing  Bahadoor  v.   The   Government  of 
Bengal  (b)  referred  to. 

Mr.  Forsyth,  Q.  C,  and  Mr.  W.  H.  Melvill,  on 
behalf  of  the  Collector  of  East  Burdwan  and 
the  Government, 

Opposed  the  application,  insisting,  first,  on  the  ex- 
treme smallness  of  the  amount  at  issue  as  precluding 
an  appeal ;  and,  secondly,  the  want  of  sufficient  evi- 
dence that  the  other  suits  involved  the  same  question, 
or  would  be  governed  by  any  decision  in  this  case. 
They  contended  that  the  Petitioner  ought  to  have 
produced  an  affidavit  of  that  fact. 

The  Eight  Hon.  Lord  Rikgsdown  : 

Their  Lordships  are  of  opinion  that  this  is  a  fit  ease 
to  advise  the  allowance  of  a  special  appeal.  They 
reserve  the  question  of  costs ;  security  to  the  amount 
of  £300,  must,  however,  be  given  by  the  Petitioner. 

(a)  4  Moore's  Ind.  App.  Cases,  353.  See  also  Sumbhoolall 
Girdkurlall  v.  The  Collector  of  Surat,  ante,  p.  17. 

(b)  6  Moore's  Incl.  App.  Cases,  101. 
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Gouioioney  Debia         -         -         -         Appellant, 

AND 

Khaja  Abdool  Gunny  -         -  Respondent  J* 

On  petition  from  the  Suddcr  Dcivauny  Adawlut  at 
Calcutta. 

othDec,  J_HIS  was  an  application  for  special  leave  to  appeal 
^-^L*  from  a  decree  of  the  Sudder  Dewanny  Adawlut,  of 
mittedeafrom  Calcutta,  affirming  a  previous  decree  of  the  Principal 
the  Sudder  Sudder  Amecn  in  a  suit  instituted  by  an  alleged  mort- 
Cakuttc^ina  gagce  against  the  Petitioner,  a  purchaser  for  valuable 
theiand616  consideration  in  possession  of  certain  lands,  the  pos- 
sued  for  was  session  of  which  was  sought  to  be  obtained  by   the 

laid  in   the 

plaint  as         SUlt. 

Esdio  ooo  •  I*  aPPeare^  that  the  value  of  the  property  was  laid 
uponevi-  by  the  Plaintiff  at  Es.  7,182  odd,  three  times  the 
the  value  of  amount  of  the  annual  jumma  of  the  land,  in  order  to 
muchrto6ex^  ^x  tlie  amount  0i  tne  stamp  to  be  used  on  the  plaint, 
ceed  that  although  the  purchase-money  paid  by  the  Petitioner 
amounted  to  Es.  19,000. 

The  decrees  in  both  Courts  being  against  the  Peti- 

*  Present :  Members  of  the  Judicial  Committee, — The  Right  Hon. 
Lord  Chelmsford,  the  Eight  Hon.  Lord  Kingsdown,  and  the  Eight 
Hon.  Dr.  Lushington. 

Assessors, — The  Eight  Hon.  Sir  Lawrence  reel,  and  the  Eight 
Hon.  Sir  Janiea  W.  Colyile. 


Off    APPEAL    FROM    THE    EAST    INDIES.    .  269 

tioner  she   presented  a  petition  for  leave  to  appeal  to        I8G0- 
Her  Majesty  in  Council,  praying,   under  the  circum-  Gourmoxhy 
stances,  for  liberty  to  appeal  from  the  decree  of   the  v. 

Siidder  Court.  ab^ 

The  application  was  supported  by  depositions  taken  Gukmy. 
in  India  as  to  the  value  of  the  property  in  question, 
made  by  two  native  residents,  who  stated  that  the 
actual  value  of  the  property  was  of  much  larger 
amount  than  Rs.  10,000.  The  statements  in  the 
petition  were  verified  by  the  affidavit  of  the  Solicitor 
in  the  appeal,  who  deposed  to  their  being  taken  from 
the  record  of  the  proceedings  in  the  suit. 

Mr.  Leith,  for  the  Petitioner. 

Their  Lordships  allowed  the  appeal,  on  security 
being  given  by  the  Appellant  to  the  amount  of  £300, 
subject,  as  the  application  was  ex  parte,  to  the  Order 
admitting  the  appeal  being  dismissed,  on  application 
by  the  Eespondent. 
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Salik  Ham  and  Hckaiiam   -         -         -     PainUffs* 

AND 

Aziir  Ali  Beg  -----    Defendant* 

On  petition  from    the  Court  of   the  Judicial  Commis- 
sioner for  the  Province  of  Oude. 

24  th  March,    np 

1SG2.  J_  HIS  was  a  special  application  for  leave  to  appeal 
No  provision  from  a  judgment  of  the  Judicial  Commissioner  for 
chapter?  being  the  "Province  of  Oude,  pronounced  in  a  suit  in  which 
made  for  ap-  tlie  Petitioners  were  Plaintiffs,   and  Azim   Ali  Khan, 

peals  to  Her 

Majesty  in      Defendaut. 

from  judg-  The  facts  which  gave  rise  to  the  application   were 

menteof  the  these:— 

Court  oi  the 

judicial  com-       In  the  month  of  February,  1856,   the  Kingdom  of 

missioner   of  _  _  •  ,      •  ■>    .-,      t,     ,  T     i- 

Oude,  created  Oude  was  annexed  to  the  territories  ot  the  Last  India 
ationeo?that  Company,  and  became  the  Province  of  Oude,  belong- 
Elngdom  in  [ng  to  the  Government  of  India. 

the  Judicial  By  a  despatch  of  the  Governor-General  in  Council, 
preventeet]ie  dated  the  4th  of  February,  1856  (a),  Courts  of  Justice 
denial  of  jus-  were  established  in  the  Province  of   Oude,   including. 

tice,  admitted  '  °' 

an  appeal,      amongst  others,  the  Courts  of   the  Judicial   Commis- 

under 

Statute,  *  Present :    Member   of   the   Judicial   Committee,— The  Eight 

3rd  &  4th  .  . 

Will.  IV.        Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward 

c.  41.  Eyan,  and  the  Eight  Hon.  the  Lord  Justice  Turner. 

Asscstors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 

Hon.  Sir  James  W.  Colvile. 

{a)  Pari.  Papers  relating  to  Oude,  18G6,  p.  257. 
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sioner,  and    of    the    Deputy-Commissioner    for    that        1862. 
Province ;  and  it  was  ordered  that  the  Judicial  Com-    salik  Ram 
missioner  should  be  charged  with  the  direction  and    AziJ"  Ali 
control  of    the  administration  of    civil    and  cirminal        ^EG« 
justice,  and  that  he  should  be  the  ultimate  Judge  in 
all  cases  of  a   judicial  character   and  that  the  Deputy- 
Commissioner  should  try  all   original   suits  for  pro- 
perty real  or  personal   exceeding  in  value   Es.  1,000, 
and  that  an  appeal  should  lie  from  his  decision  in 
such  cases  to    the  Commissioner,  whose    order    was 
ordinarily  to  be  final. 

On  the  7th  of  August,  1860,  the  Petitioners  insti- 
tuted a  suit  in  the  Civil  Court  of  LucJcnoiv,  in  the 
Province  of  Oude,  before  the  Deputy-Commissioner, 
to  recover  the  sum  of  Es.  18,630,  for  principal  and 
interest  upon  a  bond.  The  point  turned  upon  a 
question  of  limitation  of  time  in  bringing  the  suit ; 
and  that  Court  upon  that  question  decided  against 
the  Plaintiffs,  who  appealed  therefrom  to  the  Court 
of  the  Judicial  Commissioner  for  that  Province,  who, 
by  his  judgment,  affirmed  the  decision  of  the  Deputy- 
Commissioner.  The  Petitioners  were  desirous  of 
appealing  from  such  judgment  of  affirmance  to 
Her  Majesty  in  Council  as  being  erroneous  in  law, 
and  took  the  necessary  steps  by  presenting  a  peti- 
tion of  appeal,  within  the  ordinary  time  limited 
for  appealing  from  the  Courts  in  India.  After  in- 
quiries by  the  Judicial  Commissioner  to  the  Govern- 
ment officer  Mr.  Campbell,  as  to  his  power  to  allow 
such  an  appeal,  and  a  reference  upon  that  point 
to  the  Advocate- General  (who  in  a  letter,  dated 
the  9th  of  January,  1862,  referred  to  the  opinion 
of  the  Advocate-General  to  the  Under-Secretary  to 
the    Government    of    India),    the   Judicial  Commis- 
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v 
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sioner  refused  to  allow  au  appeal  to  Her  Majesty  in 
Council  from  his  judgment  (a). 

(«)  The  following  was  the  opinion  given  by  the  Advocate-General 
(Mr.  W.  Ritcltie),  and  acted  upon  by  the  Judicial  Commissioner  : — 

1st.  In  my  opinion  it  is  not  competent  to  the  Judicial  Commis- 
sioner of  Oude  to  allow  a  petition  of  appeal  to  Her  Majesty  in 
Council  from  any  decision  passed  by  him  in  any  case,  civil  or  cri- 
minal, or  to  suspend  execution  pending,  or  to  take  security  re- 
garding any  such  appeal,  unless  an  Order  to  that  effect  shall  have 
been  obtained  from  Her  Majesty  in  Council.  But  that  it  is  quite 
eompetent  to  the  Judicial  Committee  of  the  Privy  Council  to 
entertain  a  petition  from  any  person  aggrieved  by  a  judgment  of 
the  Judicial  Commissioner  in  any  civil  case  of  whatever  amount, 
praying  for  leave  to  appeal  from  such  judgment,  and  if  such  leave 
be  granted,  to  order  the  transmission  to  the  Privy  Council  of 
transcripts  of  the  proceedings,  and  to  hear  and  finally  dispose  of 
the  appeal  as  fully  as  in  the  case  of  ordinary  appeals. 

2nd.  It  is  true,  as  stated  by  Mr.  Campbell,  that  appeals  from 
the  Supreme  Courts  and  Sadder  Courts  of  India,  are  regtdated  by 
positive  Statute,  and  that  there  is  no  Statute,  or  positive  law 
applicable  to  appeals  from  the  Judicial  Commissioner's  decision, 
which  are,  for  all  ordinary  purposes  and  so  far  as  the  constitution 
of  his  Court  by  the  Governor-General  in  Council  could  make  them, 
final.  But  the  Queen  in  Council  possesses  by  virtue  of  the  Royal 
Prerogative,  a  clear  appellate  jurisdiction  over  the  judgment  of  all 
Courts  of  Justice  established  in  any  of  the  British  dominions  be- 
yond the  seas,  and  notwithstanding  the  express  statutory  rights  of 
appeal  from  the  decisions  of  the  Supreme  Courts  and  the  Sadder 
Courts,  it  has  been  repeatedly  held  that,  notwithstanding  the 
Statutes  which  prescribe  the  time  and  mode  of  appealing  and  the 
limits  in  point  of  amount,  the  power  of  the  Queen  in  Council  to 
entertain  petitions,  for  leave  to  appeal  where  the  conditions  im- 
posed by  the  Statute  have  not  been  complied  with,  remains  in  full 
force.  Thus  it  is  quite  discretionary  with  the  Judicial  Committee 
to  admit  an  appeal  from  the  Supreme  or  Sadder  Courts,  in  cases 
far  below  the  appealable  amount  mentioned  in  the  Statutes,  and 
long  after  the  period  prescribed  by  the  Statute  for  filing  a  petition 
of  appeal  in  India  has  expired,  such  petitions  have  frequently  been 
admitted,  and  have  led  to  a  reversal  of  the  judgment  of  the  Coiu*ts 
below.  But  these  Courts  have  no  power  to  allow  or  entertain  a 
petition  for  leave  to  appeal,  or  to  stay  execution,  or  to  take  seeiu-ity 
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Iu  consequcucc  of  this  refusal  the  Petitioners,  the 
Original  Plaintiffs,  presented  a  petition  to  Her  Majesty 
in  Council,  which  after  setting  forth  the  above  facts, 
and  that  the  matter  in  dispute  exceeded  the  sum  of 
lis.  IOjOuO,  and  that  important  questions  of  law  were 
involved  in  the  suit,  prayed  for  special  leave  to  appeal 
from  the  judgment  of  the  Court  of  the  Judicial  Com- 
missioner,  and   that   that  Court   might  be   ordered  to 

for  the  costs  of  an  appeal,  except  strictly  in  accordance  with  the 
terms  of  the  Statute,  or  with  any  Order  the  Privy  Council  may 
make  in  the  particular  case. 

3rd.  Thus  the  course  of  any  person  wishing  to  appeal  from  a 
judgment  of  the  Judicial  Committee,  will  be  to  send  to  his  agents 
or  legal  advisers  in  England,  a  copy  of  the  judgment,  and  of  so 
much  of  the  proceedings  as  may  suffice  to  render  his  case 
intelligible,  and  to  show  what  his  grounds  of  appeal  are,  and  to 
instruct  such  agents  to  apply,  by  petition,  to  the  Judicial  Com- 
mittee for  leave  to  appeal  from  the  judgment  complained  of.  If 
the  Judicial  Committee  think  fit  to  grant  such  leave,  it  will  cause 
notice  to  be  given  to  the  Judicial  Commissioner's  Court  and  to  the 
Respondents  in  the  cause,  and  all  proceedings  in  the  cause  must 
then  be  translated  and  transmitted  by  the  Court  to  England,  in  the 
mode  usual  in  ordinary  appeals  from  the  Sudder  Court,  unless 
the  Privy  Council  make  any  special  order  as  to  the  mode  of 
transmission,  or  the  documents  to  be  sent.  Until  an  order  is  made 
by  the  Privy  Council,  the  Judicial  Commissioner  will  have  no 
jurisdiction  to  interfere  in  any  way  with  the  appeal,  either  in  trans- 
mitting the  reci  >rd,  staying  execution,  or  otherwise.  There  can, 
however,  be  no  objection,!.  apprehend,in  cases  which  appear  to  him 
of  sufficient  magnitude  to  warr;  at  an  appeal,  to  his  authenticating 
the  copies  or  translations  of  the  proceedings  about  to  be  sent  home 
by  persons  contemplating  an  appeal. 

4th.  The  Privy  Council,  in  determining  whether  to  admit  or 
reject  an  appeal,  will  not  be  restricted  to  the  amount  which,  in  the 
Supreme  and  Sudder  Courts,  is  the  ordinary  appealable  amount, 
viz.,  Rs.  10,000,  or  to  any  particular  limits  of  time,  but  it  probably 
will  require  a  very  special  case  to  be  made  out  prima  facie  to  its 
satisfaction,  in  order  to  induce  it  to  admit  an  appeal  for  a  lower 
amount  than  Es.  10,000,  or  after  the  expiration  of  the  ordinary 
time  allowed  for  appealing. 

VOL  VIII.  !    1 


1862. 

Salik  Ram 
v. 

AZTM  Alii 

Beg, 


274 


CASES    IN    THE    1'RiVY    COUNCIL 


1862. 


Beg. 


transmit  forthwith  the  transcript   of  the  proceedings 
Salik  Eam    and  the  evidence  in  the  suit. 
Azim  Ali         Notice   of  the   application  for  leave  to   appeal  was 

served  on  the  Secretary  of  State  in  Council   of  India, 

Mr.  E.  J.  Lloyd,   Q.  C.,  and  Mr.  L.  W.   Cave,  in 
support  of  the  petition. 

Leave  to  appeal  was  refused  by  the  Judicial  Com- 
missioner upon  the  ground  that  no  power  has  been 
conferred  upon  him  to  allow  an  appeal.  Upon  this 
point  they  referred  to  the  Pari,  papers  relating  to  Pro- 
vince of  Oude,  1856,  p.  257,  par.  3 ;  p.  2G7,  pars.  44, 
45,  46,  49  ;  p.  273,  pars.  80,  81.  There  is  no  positive 
Statute  Law,  Regulation,  or  Order  in  Council  appli- 
cable to  the  admission  of  appeals  from  the  Court  of 
the  Judicial  Commissioner  to  Her  Majesty  in  Council, 
and  our  application  is  for  the  exercise  of  the  prero- 
gative of  the  Crown  to  admit  an  appeal  to  prevent 
a  denial  of  justice.  Such  power  is  conferred  by 
Statute,  3rd  &  4th  Will.  IV.,  c.  41,  sec.  4.  There 
is  no  question  as  to  the  appealable  value.  By  the  21st 
Geo.  III.,  c.  70,  sec.  21,  the  appealable  value  in  civil 
suits  was  limited  to  £5,000,  but  by  the  Order  in 
Council  of  the  10th  of  April,  1838,  the  appealable 
value  is  reduced  to  Rs.  10,000.  The  question  of 
law  involved  is  with  respect  to  the  operation  of  the 
Limitation  Act,  TsTo.  14,  of  ]  859,  to  suits  brought 
before  the  Judicial  Commissioner  upon  bonds,  and  is 
most  important. 

The  Lord  Justice  Kight  Bruce. 

Their  Lordships  think  this  a  fit  case  for  allowing 
an  appeal  to  Her  Majesty  in  Council.  Security  for 
£300  must  be  lodged  for  costs  (a). 

(a)  A  similar  application  was  made  on  the  4th  July,  1862,  in  the 
case  of  Nowah  Taj  dm-  Bohoo  v.  Mirza  Jehan,  and  leave  to  appeal 
granted. 
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&ASPBB  Gregory,  executor  of  the] 
.     Will  of  Catherine  Arathoon,   |    Appellant, 
deceased  


AND 

.John  Cochrane  and  Vertannes    (     „  ,    ,   m 

m      M  Respondents. 

1ER  MARTIROSE  -       -      {  L 

On  appeal  from  the  Supreme  Court  at  Calcutta. 

XHIS  was   a  Bill   field  in    the    Supreme    Court    at     6th  &  8th 
Calcutta,  by   the  ^Respondent,    Cochrane,    the  Official    De^i86°- 
assignee    of   the  estate  and  effects   of  one   Arathoon    Specific  per- 
Hyrapret   Arathoon,   an  Insolvent,  against   Catherine  creed  of  an 
Arathoon,  his  wife,  since  deceased,    and  Vertannes  Ter  f^ESSsh.11 
Martyrose,  her  trustee,  to  compel  specific  performance  form»  made 

DcfrwoGn  liiis- 

of  an  agreement,  in  the  nature  of  a  family  compromise,  band  and 
entered  into  by  her  with  her  husband  ;  and  also  to  set     -  e  14"^" 

J  nian  Lnrist- 

*  Present :  Members  of  the  Judicial  Committee,— The  Eight  IS^ced?6 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  Lord  Kingsdown,  the  Eight  family  com- 
Hon.  Dr.  Lushington,  and  the  Eight  Hon.  Sir  Edward  Evan.       promise, 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Bight   the  wife? 
Hon.  Sir  James  "W.  Colvile.  separate  pro- 

perty. 

In  the  an- 
swer of  the  wife  it  was  alleged,  that  property  purchased  by  the  hus- 
band had  been  concealed  by  him  from  her  when  she  executed  the  agree- 
ment ;  held,  in  the  circumstances,  that  that  fact  if  proved  was  not  suffi- 
cient to  entitle  the  wife  to  treat  the  agreement  as  a  nullity. 

Held  further  that  if  the  property  said  to  have  been  concealed  by  the 
husband  had  been  purchased  by  him  out  of  moneys  belonging  to  the 
wife's  separate  estate,  which  was  clothed  with  a  trust  for  the  children  of 
the  marriage,  the  wife's  remedy  was,  to  enforce  her  own  and  children's 
rights  by  Bill,  to  compel  a  settlement  of  any  property  improperly 
withheld  by  the  husband  at  the  date  of  the  execution  of  the  asreinent, 
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i860.        aside  an  execution  under  a   decree,  taken  out  by   her 
Gregory     subsequent  to   such  agreement,   whereby  a  house  and 

''■  .  ,  premises  belonging  to  her  husband,  was  seized  ;  and 
further  to  restrain  her  from  receiving  any  dividends 
in  respect  of  a  debt  proved  by  her  against  his  estate, 
as  being  in  contravention  of  such  agreement.  The' 
defence  was,  first,  that  the  agreement  was  vitiated  by. 
fraudulent  misrepresentations,  concealment,  and  sup- 
pression of  facts  by  her  husband,  and  in  particular 
that  at  the  time  of  the  execution  of  the  deed  he  was 
possessed  of  the  house  and  premises,  which  fact  he 
had  concealed  from  her  ;  and,  secondly,  that  the 
house  and  premises  were  fraudulently  purchased  by 
the  husband,  out  of  the  wife's  separate  estate  en- 
trusted to  him  as  her  legal  guardian,  she  being  a 
minor  at  the  time  of  her  marriage. 

The  facts  and  circumstances  of  the  case  are  fully 
stated  in  the  judgment. 

Sir  Hugh  Cairns,  Q.  C,  and  Mr.  Leith,  appeared 
for  the  Appellant ;  and 

Mr.  R.   Palmer,   Q.  C,  and  Mr.   Maude,  for  the 

Respondents. 

The  cases  ol  Attivood  \.    Small  (a)  ;  Dietrichsen   v. 
Cabburn  (b\  were  referred  to  in  the  argument. 
6th  Feb.,         Judgment  was  delivered  by 
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~*^L*  The  Eight  Hon.  Lord  Kixgsdowx  : 

In  this  case  the  original  appeal  was  brought  by 
Catherine  Arathoon,  since  deceased,  against  a  degree 
of  the  Supreme  Court  at  Calcutta,  on  the  Equity  side, 
which  in  effect  set  aside  an  execution  issued  by  the 
original  Appellant,  and  directed  a  reconveyance  of 
the  property  seized  and  sold  under  it.     Mrs.  Arathoon 

(a)  6  CI.  &  Fin.  232  (*)  2  Phill 
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haviDg  died,  the  suit  has  beeu  revived  by  the  present 
Appellant,  who  is  her  personal  representative. 

The  Bespondent,  Cochrane,  is  the  Official  assignee 
under  the  Insolvent  Act  of  Araihoon  Hyrapret  Ara- 
ihoon,  the  husband  of  the  late  Appellant,  against 
whose  property  the  execution   in  question  was  issued. 

The  husband  and  wife  were  both  Armenian  Chris- 
tians. The  marriage  took  place  in  the  year  183G,  the 
lady  at  that  time  being  little  more  than  twelve  years 
of  age,  entitle  to  a  large  property,  both  real  and 
personal,  and  under  the  wardship  and  protection  of 
the  Provincial  Court  of  Dacca,  where  she  resided. 

Previously  to  the  marriage,  the  future  husband,  at 
the  instance  of  an  aunt  of  the  wife,  signed  an  Ikrar- 
namah,  or  agreement,  by  which  provision  was  made 
for  some  settlement  of  the  real  and  personal  estate  of 
the  wife.  The  instrument  itself  was  destroyed  by 
Arathoon,  after  the  marriage,  in  a  fit  of  passion,  as 
he  alleges,  and  the  contents  of  it  do  not  distinctly 
appear. 

Though  the  marriage  took  place  without  the  sanc- 
tion of  the  Court,  the  husband  was  put  into  posses- 
sion of  the  real  and  personal  property  of  the  wife.  It 
is  suggested  in  the  Appellant's  case,  that  he  was  so 
put  into  possession  as  the  tutor  and  guardian  of  his 
wife  during  her  minority,  and  that  this  was  done  in 
conformity  with  the  Armenian  law,  by  which  their 
rights  were  to  be  governed.  It  does  not  appear  that 
on  this  occasion  the  Ikrarnamah  was  brought  under 
the  notice  of  the  Court. 

There  were  several  children  of  the  marriage,  which 
proved  a  very  unhappy  one ;  there  were  continual 
quarrels  between  the  husband  and  wife  ;  and  at  last 
they  separated  in  1845. 


I860. 

Gregory 

v. 
Cochrane. 
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In  June,  1845,  Mrs.  Arathoon  brought  a  suit 
against  her  husband,  iu  the  Zillah  Court  of  Bucket" 
gunge,  in  which  she  stated  that  she  had  attained  her 
majority  ;  charged  him  with  ill-treatment  and  malver- 
sation of  her  property  ;  and  prayed  that  he  might  be 
decreed  to  account  for  the  same,  aud  that  she  might 
be  put  into  possession  of  the  whole  of  her  real  and 
personal  estate,  which  had  been,  as  she  alleged,  en- 
trusted to  him  as  her  legal  guardian. 

The  husband,  by  his  answer,  insisted  that  the 
rights  of  the  parties  were  to  be  governed  by  English 
law,  and  that  by  such  law  the  proprietary  right  to  his 
wife's  real  and  personal  estate  had  vested  in  him,  and 
that  the  instrument  which  he  had  executed  was  not 
binding  upon  him. 

On  the  2'2nd  of  September,  1845,  the  suit  was 
herd  before  the  Judge  of  the  Zillah  Court,  who  held 
that  the  Armenian  law  was  to  prevail ;  that  the  hus- 
band by  his  conduct  had  put  an  end  to  the  state  of 
tutelage  in  which  the  Plaintiff  was  placed ;  and  that 
her  right  to  the  control  of  her  own  property,  which 
he  stated  to  be  undoubted  according  to  the  law,  could 
no  longer  be  withheld.  He  then  declared  that  the 
wife  was  entitled,  both  by  law  and  by  virtue  of  the 
agreement  entered  into  before  the  marriage,  to  have 
delivered  up  to  her  the  whole  of  her  real  and  personal 
property,  and  also  to  have  an  account  of  the  bygone 
rents  and  profits,  subject  to  a  deduction  in  respect  of 
the  sums  which  the  Defendant  could  prove  that  he 
had  expended  in  the  maintenance  of  the  family  during 
the  time  that  the  wife  resided  with  him.  The  decree 
then,  as  we  understand  it,  though  the  matter  is  not 
very  clear,  charged  the  Defendant  with  the  value  of 
all  the  real  and  personal  property  of  the  wife  which 
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•he    was    shown    to    have    possessed,    amounting    to        i860. 
Es.   3,99,510,  of  which  about  Es.  1, SO, 000  was  the     g^Tuy 
value  of  the  real,  and  the  remainder  the  value  of  the    n     v- 

.  Cochrane* 

personal  estate. 

Against  this  decree  there  was  an  appeal  to  the 
Judder  Court  at  Calcutta,  tty  which  the  judgment  of 
the  Court  below  was  affirmed  on  the  17th  of  August*, 
1S48. 

It  is  obvious  that  this  decree  involved  the  con- 
sideration of  several  important  questions ;  whether 
the  Armenian  or  the  English  law  was  to  regulate  the 
rights  of  the  parties  ;  and  if  the  Armenian,  whether 
by  that  law  the  wife  was  entitled  to  the  whole  of  her 
real  and  personal  estate,  as  if  she  were  a  feme  solei 
exempt  from  all  claims  on  the  part  either  of  her 
husband  or  children  (a  notion  not  entirely  consistent 
with  the  fact  that  the  husband  had  been  required 
before  the  marriage  to  execute  an  agreement  renounc- 
ing or  limiting  his  right)  ;  and,  if  so,  whether  the 
agreement  had  contained  a  provision  limiting  the 
wife's  powers,  and  securing  the  property  after  the 
death  of  the  parents  to  the  children.  If,  on  the  other 
hand,  the  rights  of  the  parties  were  to  be  regulated 
by  the  English  law,  it  would  be  difficult  upon  any 
principles  to  maintain  the  decree. 

It  is  insisted  by  the  Appellant  that  this  decree  not 
having  been  made  the  subject  of  appeal  within  six 
months  to  Her  Majesty  in  Council  had  become  nnal^ 
before  the  compromise  which  is  the  subject  of  the 
proceedings  now  before  their  Lordships  was  made, 
but  their  Lordships  think  that  what  afterwards  took 
place  removes  any  bar  which  could  have  been  caused 
by  lapse  of  time. 

The   decree  in    question   had   been   made    in    the 
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L860.         absence  of  the   children,  who   were  not   parties  to  the 
Gregoby      suit.     There    were,  at   this  time,    four  children,   all, 
of  course,  by  our  law3  iufantSi     Three  were  residing 
with   their  father^  and   one,  the  youngest^  with  the 
mother. 

On  the  2nd  of  August^  1848,  a  few  days  after  the 
affirmance  of  the  decree,  a  bill  was  filed  in  the  Su- 
preme Court  of  Calcutta  in  the  names  of  the  infant 
children  of  Mr.  and  Mrs.  Arathoon,  by  the  brother  of 
Arathoon,  as  their  next  friend,  against  the  father  and 
mother.  This  Bill  stated  that  by  the  terms  of  the 
agreement,  or  Ikrarnamah)  executed  by  the  husband 
before  the  marriage,  the  children  were  entitled  in 
reversion  to  the  whole  real  and  personal  property  of 
the  wife ;  that  such  agreement  had  been  destroyed  by 
Aratkoon ;  that  he  was  totally  unable  to  pay  the 
large  debt  awarded  against  him  in  his  wife's  suit ; 
that  he  would  be  thrown  into  prison,  and  the  children^ 
who  were  residing  with  him,  would  be  left  to  starve. 
The  Bill  prayed  that  the  contents  of  the  agreement 
might  be  ascertained,  and  that  the  rights  of  the 
children  might  be  secured,  aud  that  the  wife  might 
be  restrained  by  iuj unction  from  executing  the  decree 
which  she  had  obtained,  and  by  which  the  whole  pro- 
perty in  which  the  children  were  interested  would  be 
swept  away. 

It  is  suggested  by  the  Appellant  that  the  object  of 
the  children's  suit  was  to  defeat,  without  any  appeal, 
the  execution  of  the  decree  obtained  by  the  wife,  and 
that  the  suit  was  instituted  in  collusion  with  the 
husband,  which  is  very  possible.  But  however  this 
may  be,  on  the  institution  of  the  second  suit,  further 
proceedings  in  both  suits  were  stayed,  negotiations 
for  an  amicable  settlement  of  the  disputes   between 
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the  husband  and  wife  were   entered  into,   the  parties        i860, 
came  together   again,    and   cohabited  till  the  30th  of     gREGort 
April,  1849.  _  ^      Cochrane. 

It  is  clear  that  the  time  which  elapsed  during  this 
interval  could  have  no  effect  in  barring  Ara Moon's 
right  of  appeal  against  the  decree  of  the  17th  of 
August,  1848. 

On  the  30th  of  April,  1849,  the  parties  again 
separated.  Mrs.  Arathoon  thereupon  sued  out  a  writ 
of  execution  under  the  decree  of  the  17th  of  August, 
1848,  and  was  put  into  possession  of  her  real  estates, 
in  the  receipt  of  the  rents  and  profits  of  which  her 
husband  had  been  up  to  this  time. 

On  the  12th  of  May,  18-30,  Arathoon  sued  out  of 
the  Supreme  Court  a  writ  of  habeas  corpus  against 
his  wife  to  recover  possession  of  her  youngest  child, 
then  a  little  more  than  three  years  old,  who  was 
living  with  his  mother,  and  an  order  was  made  by  the 
Chief  Justice  for  the  delivery  of  such  child  to  the 
father. 

On  the  15th  of  Mag,  1849,  Mrs.  Arathoon  filed  her 
separate  answer  in  the  suit  of  the  children.  She  denied 
that  the  Ikrarnamah  signed  by  the  husband  contained 
any  provision  for  the  children,  or  any  restriction  upon 
her  rights,  or  that  she  was  at  all  bound  by  it  if  it  did. 
She  stated  that,  under  the  decree  of  August,  1S48, 
she  had  obtained  possession  of  her  real  estate,  but 
that  all  her  personal  estate,  and  the  mesne  profits  of 
her  real  estate,  still  remained  to  be  recovered  from 
her  husband. 

To  enforce  these  claims  she  issued  two  writs  of 
execution  out  of  the  Zillah  Court,  by  one  of  which, 
dated  the  21st  of  May,  1849,  the  Zillah  Judge 
directed    the    Nazir    of    the      Court    to    apprehend 
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Aratkoon,  unless  he  paid  the  sum  of  Rs.  l,15,G2(h 
Sa.  lOp. ;  and  by  the  other,  dated  the  29th  of 
the  same  month,  the  Judge  directed  the  same 
officer  to  levy  of  the  lands,  goods,  and  chattels  of 
her  husband  the  sum  of  Rs.  1,10,236.  8a.  Op.,  besides 
costs  of  suit. 

How  these  sums  were  made  out  does  not  very  dis- 
tinctly appear,  nor  do  we  understand  upon  what  prin- 
ciple the  two  writs  were  issued,  one  against  the  person 
and  the  other  against  the  property  of  the  husband,  for 
different  amounts,  nor  whether  they  were  for  different 
portions  of  the  same  debt,  or  whether  the  one  was  in- 
cluded in  the  other. 

For  the  purposes  of  the  present  appeal,  however, 
these  questions  are  not  very  material.  It  is  clear  that 
both  these  writs  were  founded  on  the  decree  of  the 
17th  of  August,  1818  ;  that  the  real  estate  awarded 
by  that  decree  had  been  delivered  up  ;  and  that  the 
sum  found  due  for  personal  estate,  and  rents  and 
profits  of  the  real  estate,  alone  remained  to  be  ac- 
counted for,  subject  to  an  allowance  in  respect  of 
sums  expended  in  maintenance. 

In  this  state  of  the  litigation  in  this  unfortunate 
family,  negotiations  were  entered  into  for  the  settle- 
ment of  all  their  disputes.  Agents  and  friends  were 
employed  on  both  sides  ;  and  at  length,  after  a  long 
interval  of  discussion,  the  terms  were  agreed  upon, 
and  were  embodied  in  a  deed  in  the  English  form, 
dated  the  17th  of  July,  1S49,  which  was  made  be- 
tween Mrs.  Arathoon  of  the  first  part,  her  husband 
of  the  second  part,  the  next  friend  of  the  infants  in 
their  suit  of  the  third  part,  and  a  formal  party  of  the 
fourth  part. 

This    deed    contained    a    very    full   recital    of   the 
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disputes  subsisting  between  the  parties,  and  a  state-        186°- 
ment  of  the  personal  property  of  the  wife   disposed  of     Gregory 
by  the  husband,  or  remaining  in  his  hands,  by  which    Cochrane 
it  appeared  that  Rs.   70,000,  had  been  laid  out  in  the 
purchase  of  a  real  estate  in  the   Old    China  Bazar  at 
Calcutta  in  his  own  name,  and  that  Government  pro- 
missory notes  to  the  amount  of  lis.  21,000,  were  still 
in  his  hands  ;   and  it  then  provided   that  all   the  suits 
and  litigation   should  be  terminated  upon  the   terms 
subsequently    stated.       These    were,    in    effect,    that 
upon  the  children's  suit  being  compromised  by  order 
of  the  Court,  Mrs.   Arathoon  would   enter  up  satisfac- 
tion on  the  judgments  which  she  had  obtained  against 
her  husband,   and  in  the  mean   time  suspend  their 
execution  ;  that  the  promissory  notes  in  the  hands  of 
the  husband   should  be  made  over  to  her ;   that  the 
property    situate   in    Calcutta    should   be    vested    in 
trustees,  to  be  approved  of  by  the  Master,   upon  trust 
to  pay  the  rents  to  Arathoon,  he  maintaining  three  of 
the  children,  who  were  to  remain  with  him,  and  after 
his  death  to  pay  the  rents  to  the  wife,  if  she  survived, 
and  after  the  death  of  the  husband  and  wife,   in  trust 
for  all  the  children,  and  the  issue  of  such  as  should 
die.     It  was  then  provided   that  one  of  the  children 
already  born,   and  the  child  of  which  the  wife  was 
then  pregnant,  should  reside  with  her,  and  that  the 
husband  and  wife  should,  in  future,  live  separate,  and 
a  deed  of  separation  and  mutual  releases  were  to  be 
executed.     The  next  friend   of  the  infants  was  to  ob- 
tain a   reference  to  the  Master,   to  inquire   whether  it 
would  be  for  their  benefit  that   their  suit  should  be 
compromised  on  these  terms,  and  the  wife  was  to  pay 
her  own  costs,  and  also  the  costs  of  the  infant  Plain- 
tiffs in  their  suit. 
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1860.  An  order  was  accordingly  obtained  in   the  infants' 

suit  for  a  reference  to  the  Master,  as  provided  by  the 
agreement.  The  Master  seems  to  have  doubted 
whether  he  could  sanction  on  their  behalf,  the  pro- 
posed compromise,  and  he  required,  before  he  did  so, 
that  Arathoon  should  put  in  his  answer.  By  his 
answer  Arathoon  admitted  that  the  Ikrarnamah  was  to 
the  effect  stated  in  the  Bill,  and  that  in  a  fit  of  passion 
he  had  destroyed  it ;  he  said  that  at  the  time  of  the 
marriage  he  was  a  person  of  independent,  though 
small,  property,  and  he  admitted  that  he  was  wholly 
unable  to  pay  the  large  amount  for  which  execution 
had  been  issued  against  him,  or  adequately  to  main- 
tain the  children. 

The  Master  ultimately  approved  the  compromise. 
His  report  was  confirmed  by  the  Court,  which,  on 
the  18th  of  February,  1850,  made  an  order  directing 
the  compromise,  as  regarded  the  children,  to  be 
carried  into  effect,  and  a  proper  deed  to  be  executed 
for  conveying  the  estate  in  the  Old  China  Bazar  to 
trustees,  upon  the  trust  proposed  by  die  agreement. 
A  deed  was  accordingly  prepared  and  executed, 
bearing  date  the  25th  of  December,  1850,  by  which 
this  estate  was  convoyed  to  two  gentlemen  of  the 
names  of  Bagram  and  Voss.  The  promissory  notes 
of  the  Government  described  in  the  deed  of  compro- 
mise, were  transferred  to  Mrs.  Arathoon.  She  re- 
mained in  possession  of  her  real  estate  ;  she  lived 
separate  from  her  husband  without  any  interference 
by  him,  and  she  had  the  custody  of  the  child  who 
was  to  be  retained  by  her,  and  also  of  that  which 
was  born  subsequently  to  the  agreement,  and  the  suit 
of  the  children  was  put  an  end  to.  In  short,  she 
received  the  full  benefit  of  every  stipulation  contained 
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in  her  favour  in  the  deed  of  compromise,   which,  as        1St5°- 
regarded  her  interests,   was  in   substance  fully  and     Gregory 

completely  executed.  Cochrane. 

She  did  not  enter  up,  and  probably  was  not  called 
upon  to  enter  up,  satisfaction  on  the  judgment 
which  she  had  obtained  against  her  husband,  and  on 
which  writs  of  execution  had  been  issued  ;  this  was 
a  mere  formal  act. 

The  amount  of  the  Government  promissory  notes 
which  had  been  handed  over  to  her,  and  the  value 
of  the  Old  China  Bazar  estate,  now  settled  on  the 
children,  were  included  in  the  sums  for  which  the 
executions  had  been  issued,  and  by  the  transfer  and 
conveyance  under  the  terms  of  the  compromise,  these 
judgments  had  been  actually  satisfied. 

Availing  herself,  however,  of  the  circumstance  that 
satisfaction  had  not  been  entered  up,  Mrs.  Arathoon, 
on  the  21st  of  January,  1S53,  while  she  was  enjoy- 
ing the  benefits  secured  to  her  by  the  compromise, 
adopted  the  extraordinary  proceeding  of  putting  in 
force  one  of  the  writs  of  execution  which  had  been 
thus  satisfied,  and  seizing  under  it  a  house  in  Free 
School  Street,  Calcutta,  as  property  belonging  to  her 
husband,  and  liable  to  her  execution.  The  husband's 
interest  in  this  house  was  sold  by  the  Sheriff,  and  the 
house  was  purchased  by  Mrs.  Arathoon,  and  in  May, 
1854,  was  conveyed  to  a  trustee  for  her. 

Arathoon  hereupon  took  the  benefit  of  the  Insolvent 
Act.  The  Eespondent,  Cochrane,^7  as  appointed  assignee, 
and,  in  the  month  of  September,  1855,  he  filed  against 
the  late  Appellant  and  the  trustee  for  her,  to  whom 
the  house  in  Free  School  Street  had  been  conveyed, 
the  Bill  out  of  which  the  present  appeal  arises.  This 
Bill  insisted  on   the   terms   of  the   compromise,    and 
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prayed  that  it  might  be  declared  binding  upon  the 
Defendant,  Mrs.  Arathoon,  and  that  she  might  be  de- 
creed to  enter  up  satisfaction  on  the  decree  or  judg- 
ment in  her  suit,  and  that  the  house  iu  Free  School 
Street  might  be  conveyed  to  the  Plaintiff,  as  assignee 
of  Arathoon. 

The  Defendant,  by  her  answer,  admitted  the  agree- 
ment, but  alleged  that  she  had  been  induced  to  enter 
into  it  by  the  positive  statement  of  her  husband,  that 
except  the  Old  China  Bazar  estate,  he  was  possessed 
of  no  property  whatever  ;  while,  in  fact,  he  was  at 
that  time  possessed  of  the  house  in  Free  School  Street, 
which  had  been  conveyed  at  the  same  time  with  the 
Old  China  Bazar  estate  to  the  same  trustees ;  that 
the  fact  of  such  right  of  her  husband  to  this  pro- 
perty had  been  fraudulently  concealed  from  her  at 
the  time  of  the  compromise ;  and  she  insisted  that, 
under  the  circumstances,  she  was  well  justified  in 
seizing  the  Free  School  Street  house  under  her  writ 
of  execution,  aud  in  refusing  to  enter  up  satisfaction 
on  her  judgment.  She  appended  to  her  answer  the 
copy  of  a  notice  which  she  had  received  from  the 
trustees  under  the  deed  of  the  25th  of  December, 
1850,  already  referred  to,  in  which  it  was  stated  that, 
by  a  deed  of  the  same  date,  the  house  in  Free  School 
Street  had  been  conveyed  to  them  by  Arathoon  upon 
certain  trusts  for  the  benefit  of  himself,  his  wife,  and 
children,  which  do  not  appear  to  differ  very  materi- 
ally from  those  to  which  the  Old  China  Bazar  estate 
was  subject. 

Evidence  was  gone  into,  and  at  the  hearing  the 
Court  was  of  opinion,  that  the  defence  was  not  made 
out  .in  point  of  fact,  and  that  if  it  had  been  it  could 
not  have  been  sustained  in  point  of  law. 
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The  decree   ordered    satisfaction  to  be   entered   on        i860, 
the  judgment,  and  the    estate  in    question  to    be  con-     Gregory 
veyed   to  the   Plaintiff,  subject   to  any   claims  which    c  CHp^KE 
might  be  established  against  it  by  the  Trustees  under 
the  conveyance  in  trust,  alleged  to  have  been  executed 
by  Arathoon. 

Their  Lordships  agree  with  the  Court  below  in 
their  opinions  on  all  the  points  which  they  had  to 
consider. 

There  is  no  evidence  that  Mrs.  Arathoon  in  enter- 
ing into  the  agreement  of  compromise  acted  under 
the  belief  that  her  husband  was  possessed  of  no  real 
estate  beyond  that  in  the  Old  China  Bazar-.  If  she 
really  was  acting  upon  that  assumption  it  was  neces- 
sary, in  order  to  make  the  fact  of  any  importance, 
that  it  should  have  been  communicated  to  her  hus- 
band ;  for  otherwise  there  could  be  nothing  to 
require  him  to  make  any  discovery  of  his  property, 
or  to  subject  him  to  any  imputation  of  bad  faith  for 
omitting  to  do  so.  But  no  such  communication 
appears  ever  to  have  been  made,  and  there  is  no 
sufficient  proof  that  Arathoon  ever  made,  or  was  ever 
called  upon  to  make,  any  disclosure  as  to  the  amount 
or  particulars  of  his  property,  except  as  to  purchases 
made  with  the  money  of  his  wife.  There  was  no 
statement  in  his  answer  in  the  suit  of  the  children 
that  he  had  no  real  property  except  the  Old  China 
Bar.ar  estate  ;  and  he  had,  and  his  wife  could  not  be 
ignorant  that  he  had,  a  share  in  a  house  in  Calcutta 
which  had  belonged  to  his  mother. 

The  grounds  of  the  compromise  are  fully  stated  in 
the  recitals  of  the  deed.  It  is  not  pretended  that 
such  recitals  are  inaccurate,  and  from  the  beginning 
to  the  end  there  is  no  trace   of  the  alleged  statement 
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1860.        of  the  husband,  nor  of  the  pretence  now  set   up  that 

Gregory     his  state  of  destitution  was  any   consideration  for  the 

v-  wife  entering  into  the  compromise.     He  had,  indeed, 

Cochrane.  °  L 

stated,    what  was    equally  true,     whether    the   tree 

School   Street  house    belonged  to    him  or   not,     that 

he  was   unable  to    satisfy  the   j  udgmeut   obtained  by 

his  wife.  This   lady  received    ample  consideration  for 

abandoning   her  writs   of  execution.      She  secured  a 

separation  from  her    husband.     She  got    rid  of  any 

claim  by  him  and  by  her  chilclern  to  any  part  of   her 

real  or  personal  estate,     except  the    property   in  the 

Old  China  Bazar.     She  prevented  any  appeal  against 

the  decree  which  had  been  pronounced  in  her  favour 

in  the  Sadder  Court,  and  she   secured  the    custody  of 

two  of  her  children. 

That   the    inquiry  as    to  Arathoon'' s    property  was 

confined  to    pui  chases  made    with    the    money   of  his 

wife,  is  clear  from    what  took   place  in  the    month  of 

March,  1850. 

At  that  time  Mr.  Templeton,    the  solicitor    of    Mrs. 

Arathoon,  supposed  that  Arathoon   was  the    owner    of 

the  house  in  Free  Schoool  Street  ;  and  he  insisted  that 

this  house  had   been  purchased   with  Mrs.  Arathoon'' s 

money,  and  ought  to    be  included   in  the    settlement 

on  the    children.     He  wrote    to    this    effect    to    Mr. 

Denman,  the    solicitor  acting  for  the  infants  ;  and  it 

is  clear  from  the  evidence,  that  both  Mr.  Denman  and 

Mr.     Templeton  considered  that    the    priciple    of  the 

arrangement    for  the    compromise  was    that  all    real 

estate  which  had  been  purchased  with  Mrs.  Arathoon1  s 

money  should  be  the  subject  of  the  settlement.     This 

is  perfectly  consistent  with  the   recital    in    the  deed, 

and  with    the    commission  of  a  fraud  by    Arathoon  in 

misrepresenting  or  concealing  the  fact  that  such  pur- 
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chase   had   been   so  made.     But  there  is   no   trace  of        1SG0- 
any  claim  being  made   on  behalf  of  Mrs.  Aratkoon   on     Gregory 
the    property   at    this    time,    supposing  it    to    be  the    Cochrane 
independent  property    of  the   husband,  not   purchased 
with  her  money,    nor  is   there  any    complaint   of  mis- 
representation  or   concealment   by    him,    if   that   was 
the  ease.     There  was   full   opportunity   of  inquiring 
into  the   circumstances  between  the   month  of  March, 
when  the  claim  in  question  was  brought  forward,  and 
the  subsequent  month    of  December,    when  the    com- 
promise was  carried  into  effect  ;  and   the  lady  at   that 
time  acquiesced  in  the  arrangement  previously   made. 
and  accepted    the    benefits    thereby   given  to   her   in 
satisfaction  of  her  claims  under  the  judgment. 

On  the  whole,  their  Lordships  are  satisfied  that 
no  such  fraud  as  is  the  foundation  of  the  defence  in 
this  case  has  been  established  against  the  husband. 
If  it  had  been  it  could  not  have  been  used  as  a  de- 
fence in  this  suit,  which  is  not  one  for  the  specific 
performance  of  an  agreement  remaining  in  fieri,  and 
in  which  a  Court  of  Equity  has  a  discretionary  power 
to  graut  or  to  refuse  relief  beyond  the  law.  It  is  a 
Bill  to  set  aside  an  act  done  in  plain  violation  of  an 
agreement  which,  in  all  its  material  parts,  had  been 
executed,  and  all  the  benefits  of  which  the  party 
violating  it  retained  on  her  part,  while  as  against  the 
other  party  she  treated  it  as  a  nullity. 

There  may  be  reason  to  suspect  from  the  evidence 
that  the  house  in  Free  School  Street  was  purchased 
with  the  wife's  money,  and  that  if  so  purchased  it 
ought  to  have  been  included  in  the  settlement,  and 
that  it  was  kept  out  of  the  settlement  by  the  fradu- 
lent    misrepresentations    or  concealment   of  the    hus- 
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1860.  hand.  But  on  that  hypothesis  the  proceedings  of  the- 
Gkegort  wife  are  equally  irregular.  If  the  house  was  bound 
bIbane  ^y  a  trust  for  the  children  it  could  not  be  subject  to 
a  writ  of  execution  for  her  private  debts.  Her 
proper  course  would  have  been  not  to  treat  the  agree- 
ment as  a  nullity,  but  to  act  upon  it,  and  enforce  it 
by  a  Bill  to  compel  a  settlement  01  the  property 
which  had  been  improperly  withheld. 

In  truth,  however,  it  appears  that  a  settlement 
had  been  made  of  the  house  on  trusts  pretty  much 
the  same  with  those  applicable  to  the  property  in  the 
Old  China  Bazar. 

On  the  whole,  their  Lordships  agree  both  with  the 

decision  in  the   Court  below,   and   with  the  reasons 

i^ned  for  it  in  the  extremely  able  judgment  of  the 

Chief  Justice,   and  they  inust  advise  Her  Majesty  to* 

affirm  the  decree  complained  of,  with  costs 
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Litkaiee  Oivxn,  and  others       -         -     Appellants, 

AND 

Zorawuk  Mull,  and  others       -         -     Respondents* 

On    appeal  from    the    Rudder    Dewanny    Adawlut   at 
Agm  in  the  Xortii-  Western  Provinces. 

Heard  ex-parte, 

XHE  sole  question   in  this  appeal   was,  whether  the 

Zillah  Court  at  Agra  had  jurisdiction  under   the  pro-        i860.  n 

visions  of  Ben.  Eeg.  IL  of  1803  to  entertain  the   suit.      A*cioiitract 

was    entered 
*P*eseut:   Members   of  the  Judicial    Committee, ^-Hke  Bight  into  at  #«*- 
Hon.  Lord  Chelmsford,  the  Eight  Hon.  the  Lord  Justice  Knight  independent 
Bruce,  the  Eight  lion-  Sir  Edward  Eyan,  and  the  Eight  Hou.  the  State  of 
Lord  Justice  Turner.  Muiira   he^ 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel  and  the  Eight  nrm  0f  £. 

Hon.  Sir  James  W.  Colvile.  who  resided 

and  carried  on 
...      ,..,..  business  at 

Muttra,  witkm  the  jur.sdiction  of  the  Zkllah  Court  at  Agva,  and  the  firm 
of/.,  carryingoi)  business  at  Btitlam,  and  elsewhere ;  for  the  establish- 
ment of  a  eo-partnerbhip  for  the  purchase  and  sale  of  opium.  The  co- 
partnership business  was  carried  on  principally  at  Mwttr'a,  and  the 
business  was  conducted  thereby  means  of  the  capital  advanced  in  the 
concern,  by  the  firm  of  /-.,  in  which  place  the  partnership  books  were 
kept.  At  the  close  of  the  partnership,  which  Was  attended  with  loss. 
a  balance  was  struck  at  Muttra,  which  showed  a  debt  due  by  the 
firm  of  /.  to  the  firm  of  L.  In  an  action  brought  by  the  firm  of  L. 
against  the  firm  of/,  in  the  Zillah  Court  &£Agra,  for  recovery  of  tho 
amount  of  this  balance,  it  was  pleaded  by  /.  that  as  the  contract  was 
made  at  Rutlam,  where  the  firm  resided,' the  Zillah  Court  at  Agra  had, 
by  Ben.  Eeg.  II.,  of  1503,  no  jurisdiction  to  entertain  the  action,  which 
objection  the  Zillah  Court  allowed,  and  afterwards  the  Suddt  r  Court  at 
Igra,  on  appeal,  sustained. 
Upon  appeal  such  decision  was  reversed  by  the  Judicial  Committee 


20-  CASES    [K    IKK    PRITT    UOUNC11 

18GO.  y^he  case  was  no|   heard  upon  its    merits,  but  on  a 

Luckmek      preliminary  point,  whether  the  ZUlah  Court  at   Agra 

W#K         had  jurisdiction  to  hear  and  determine   the  suit  under 

Zorawur    the  provisions  of  Ben.  Reg.  IT.  1803,  sees.   3,  4,  5  fa). 

The  Appellants  were   non-suited  by  the  ZUlah    Court, 

on  the  ground  of  want  of  jurisdiction,  and  that  Court's 

decree  was  affirmed  on  appeal  by  the  Sudder  Dewarmy 

Adawlut. 

The  facts  of  the  case  were  these  : — 
The  Appellants  resided  at  Muttra,  within  the  ambit 
of   the   ZUlah   Court   of   Agra 's   jurisdiction,  carrying 
on  a  banking  and   mercantile  business  by   themselves 

(a)  These  sections  enact  as  follows  : — - 

•■  3.  The  jurisdiction  of  the  ZUlah  <  'ourts  shall  extend  to  all  civil 

suits  arising  within  the  Districts  and  places  which  are,  or  shall  be, 
included  in  the  Zillahs  in  which  they  are  respectively  established. 

"  4.  All  natives,  and  other  persons  not  British  subjects,  are 
hereby  declared  to  be  amenable  to  the  jurisdiction  of  the  ZUlah  and 
City  Courts. 

"  5.  The  ZUlah  Courts  are  empowered  to  take  cognizance  of  all 
suits  and  complaints  respecting  the  succession  or  right  to  real  o* 
personal  property,  land  runts,  revenues,  debts,  accounts,  contracts, 
partnerships,  marriage,  caste,  claims  to  damages  for  injuries,  and 
generally,  of  all  suits  and  complaints  of  a  civil  nature,  in  -which 
the  Defendant  may  come  within  any  of  the  descriptions  of  per- 
sons mentioned  in  section  4  :  provided  that  the  landed  or  other 
real  property,  to  which  the  suit  or  complaint  may  relate,  shall  be 
situated,  or  in  all  other  cases  the  cause  of  action  shall  have  arisen, 
or  the  Defendant  at  the  time  when  the  suit  may  be  commence  1 
shall  reside,  as  a  fixed  inhabitant,  within  the  limits  of  the  ZUlah 
over  which  their  jurisdiction  may  extend."' 

on  the  ground,  that  the  cause  of  action  aros  >  in  Mutlra,  and  was,  by 
Re£.  II..  of  1S03.  within  the  jurisdiction  of  the  ZUlah  Court  of  Agra. 

Krst,  because  Mitttra  was  the  established  place  of  business  of  the 
co-partnership,  where  the  books  were  keptforfche  purpose  of  the  parti  crs 
ascertaining  the  state  of  the  transactions  between  them,  and 

Secondly,  as  it  was  there  that  the  balance  wa  ■  struck,  andpayuu  d 
+hc  balance  due. 
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and  by  Gomastahs,  or  agents,  in  houses  of  business  esta-        1-(i"- 
Wished  in  the  principal  cities  throughout  India.     One    Lcckmkk 
of  these  houses   established  at   Muttra.  was  carried  on       ^-h^xd 

'  V. 

by  the  Appellants.  Another  was  established  at  Rutlam,     Zoiuwur 
in  the  independent    State  of  Malwa,  and  the    business 
carried  on   by  agents   only.     The    respondents    were 
also  Bankers    and  merchants,    carrying  on  business  at 
Rutlam. 

The  dealings  between  the  parties  to  this  appeal 
began  in  the  month  of  March,  1846,  when  one 
Salig  Ram  went  to  Muttra,  and  had  an  interview 
with  the  Appellants,  at  their  house  of  business  there, 
to  whom  he  was  previouly  known,  at  oue  time  as 
the  partner,  and  at  another  as  the  Gomastah  of  the 
Respondents.  At  this  interview,  Salig  Ram  stated 
that  he  had  been  commissioned  by  the  Respondents 
to  effect  a  partnership  between  them  and  the  Appel- 
lants in  the  purchase  and  sale  of  opium. 

The  terms  and  conditions  of  the  partnership  were, 
after  some  delay,  finally  agreed  to  at  Muttra  by  the 
Appellants  on  the  one  part,  and  by  Salig  Ram,  acting 
on  behalf  of  the  Respondents  on  the  other  part.  The 
authority  of  Salig  Ram,  as  agent,  was  afterwards  con- 
firmed by  the  Respondents,  both  verbally  and  by  a 
letter  sent  by  them  to  the  Appellants.  That  letter 
was  as  follows  : — 

"  Dear  brethren,  brother  Radhalcishcn,  and  brother 
Rwjhonath  Doss,  accept  the  salutations  cf  the 
Rutlam  Walas  and  Dan  Mull,  and  Indur  Mull, 
and  know  that  the  Rutlam  Walas  assigned  over 
the  opium  business  to  brother  Salig  Rum.  The 
transactions  conducted  by  Salig  Ram,  wherein 
he    made    purchases    at     Muphul,     Balhama,     Bum* 
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i860.  Tint  lam,  Bumagar^  and  3£iwdisore,  you  will  l>e 
Lockmek  pleased  to  close.  In  future  your  and  our  join* 
Ohund  transactions  you  will  be  pleased  to  enter  into  with 
Zoratcr  the  consent  of  both  parties,  opening  a  sepcrate  set 
of  books.  The  profit  or  loss  shown  by  these  will 
consist  of  21  shares,  that  is  to  say,  one  share  shall 
belong  to  G<od,  124  shares  shall  belong  to  yourselves, 
and  7tt  shares  shall  be  our  properly.  It  is  agreed 
that  this  shall  be  the  distribution  of  the  21  shares. 
The  former  loss  of  three  -and  a  quarter  lacs  of  rupees 
brother  Salig  Ram  has  taken  upon  himself,  and  until 
your  loss  is  reimbursed  the  share  shall  continue  as 
above  stated.  When  your  loss  shall  have  been  re- 
covered, then  the  shares  shall  be  divided  half  and 
half  alike.  In  these  transactions  your  capital  at 
Mutlra  shall  be  embarked,  and  interest  at  the  rate 
of  6  anuas  per  cent,  per  mensem  will  be  allowed, 
Salig  Ram  will  conduct  the  business,  and  lie  will 
act  with  the  consent  of  both  parties.  Salig  Bam  will 
discharge  his  duties  towards  both  parties  concien- 
tiously."' 

It  appeared  that  separate  sets  of  books  were  opened, 
and  kept  at  Muttra,  where  the  co-partnership  business 
was  carried  on  at  the  house  of  business  there  of  the 
Appellants.  The  moneys  used  as  the  capital  in  the 
co-partnership  dealings  were,  also,  supplied  by  the 
Appellants  at  M ultra,  and  debited  in  the  books  kept 
there,  to  the  amount  of  Us.  57,31,865.  Salig  Ram 
alone  expending  and  employing  the  same  in  the  pur- 
chase of  opium  for  the  copartnership.  The  opium 
was  sold  at  Bombay  and  in  China,  and  the  account  sale 
and  proceeds  were  all  remitted  to  the  Appellants- 
house    at  Muttra,    where  the  business   and  accounts 
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of  the  co-partnership  were  kept  by  the  Appellants,  and        i860. 
where  the  books  containing  those  accounts  were  re-    Ldckmeb 
tamed.  v 

It  further  appeared  that  1     sea  were  sustained  in     Zokawur 
the    business,    and   when  the  co-partnership  dealings 
and   accounts  were  closed,   a  balance  was   struck  at 
Muttra,    against    the    co-partnership,     amounting    to 
fe.  22,67,962. 

The  Appellants  informed  the  Eespoudents  of  the 
state  of  the  co-partnership  accounts,  and  the  balance 
at  debit,  and  requested  them  to  come  to  a  settlement 
and  pa}-"  their  share  of  the  balance. 

The  Eespoudents  having  neglected  to  pay  the 
same,  an  action  was  brought  by  the  Appellants  in  the 
Zillah  Court  of  Agra,  against  them  to  reeover  their 
share  of  the  balance,  amounting  to  the  sum  of 
Es.  10,75,156.  la.,  including  interest  as  well  as  the 
principal.  Amongst  other  things  set  forth  in  the 
plaint,  the  term;,  and  conditions  of  the  co-partnership 
verbally  agreed  to  at  Muttra,  by  the  Eespondents 
through  Salic/  Ram,  were  stated,  and  a  letter  received 
by  the  Appellants  from  the  Eespoudents  was  set  out, 
which  was  in  these  terms  :— u  The  Defendants  (the  P  - 
spondents),  according  to  mercantile  custom,  addre  s 
a  letter  to  the  house  at  Rutlam,  under  date  the 
2nd  Katik  Soodee  Simhtt,  1903,  containing  all 
conditions  in  respect  to  the  partnership  which  Salicf 
Ram  had  previously  proposed  and  settled  with  the 
Plaintiffs  (the  Appellants),  which  letter,  along  with 
other  letters  of  the  Defendants,  the  Plaintiffs  now 
hold.1' 

The   answer    of   the    Eespoudents,    among    other 
things,  stated   that  they  were  residents  of  Ooileypore 


2UC 


CASES    IN    THE    PRIVY    COUNCIL 


1860.        Kotali    Jehsulmore   and    of    Rutlam,    places    situated 

Luckmee      in  a   Foreign   territory,    and   they   raised   two   objec- 
CffOND       tioiis  to   the   action  ;   first,    that   the   action   was   not 

Zo-AwrR    entitled  to   be   heard   in   the   Company's  Courts,    and 
Mull.  .   ,,       .         ,  .  r.  ,  ., 

especially  in    the   Agra   Court ;   and,    secondly,    as  to 

the  incorrectness  of  the  claim  itself.  As  to  the  first 
objection,  it  was  alleged,  that  Salig  Bam  was  neither 
the  agent  nor  partner  of  the  Respondents,  nor  did  they 
depute  him,  but  that  he  was  the  agent  and  confidant 
of  the  Appellants  ;  and  secondly,  that  the  Respondents 
were  not  residents  in  the  British  territory,  nor  did  the 
transactions  and  accounts  declared  to  have  taken 
place  by  the  Appellants  occur  in  a  British  terri- 
tory. That,  according  to  Reg.  II.  1803,  there  were 
two  points  which  defined  the  District  in  which  a 
suit  could  be  instituted.  One  of  them  was  to  the 
effect,  that  it  should  be  instituted  in  the  place  where 
the  transactions  occurred  with  Defendants  ;  and  the 
other,  that  it  should  be  presented  in  the  District  of 
which,  at  the  time  of  presenting  the  complaint,  the 
Defendants  were  permanent  residents  ;  aud  they  in- 
sisted that  the  institution  of  the  suit  in  the  Com- 
pany's Court  was  a  violation  of  the  Treaties  existing 
between  the  British  Government  and  Native  States, 
an  account  of  which  was  given  in  the  letter  addressed 
by  the  agent  to  the  Judge  of  the  Zillah,  dated  the 
4th  Mag ,  1850,  and  which  was  filed  with  the  misl ; 
and  the  Appellants  relied  upon  the  letter,  dated  2nd 
Katik  Soorfec  Sumbuty  1903,  received  from  the  house 
of  Rutlam,  situate  in  a  Xative  State,  in  connectiou 
with  the  partnership,  the  cause  of  action  in  the  present 
suit — when,  according  to  the  Appellants'  own  show- 
ing,  that   letter  related   to   Rutlam,    and   could    not, 


ON   APPEAL    FROM    THE    EAST    INDIES. 


29? 


LuCKilEE 

CliO'D 

V. 

ZOKA-WUR 

Mull, 


therefore,    be   inquired   iutu   by   the   Zillah   Court  at        lb60 
Agra. 

By  the  replication  it  was  insisted  that  the  Respond- 
ents were  residents  and  had  property,  both  moveable 
and  immoveable,  within  the  territories  of  the  East  India 
Company  ;  but  that  being  mercantile  men  they  occa- 
sionally travelled  to  other  places  ;  and  it  was  further 
insisted  that  .suits  might  be  heard  against  those  who 
were  residents  in  a  Foreign  territory,  under  the  rule  laid 
down  in  section  36  of  the  Despatch  of  the  Honour- 
able Court  of  Directors,  dated  27th  of  May,  1835  : 
and,  that  the  Treaties  alluded  to  in  the  answer  were 
not  applicable  to  this  case.  The  replication  also 
stated  that  the  letter  alluded  to  in  the  answer,  was 
nut  the  ground  of  action,  but  only  a  verification  of 
the  conditions  of  the  co-partnership  which  had  been 
concluded  previously  at  Ma  lira,  through  Salic/  Ram, 
the  authorized  agent  of  the  Respondents  ;  and  that 
he  had  been  for  a  long  time  a  partner,  and  subse- 
quently the  Gomastah  of  the  Respondents. 

The  Zillah  Court  of  Agra,  directed,  among  others, 
the  following  issues  to  be  tried.  First,  whether  the 
Court  was  legally  competent  to  hear  the  suit ;  and 
secondly,  whether  any  defect  existed  in  the  claim 
which  rendered  the  Plaintiffs  liable  to  be  non-suited. 
The  issues  of  facts  arising  from  the  pleadings  were 
stated  to  be, — First,  whether  the  partnership  con- 
tract in  the  opium  speculation  wTas  actually  entered 
into  as  stated  by  the  Plaintiffs  ;  secondly,  if  the  con- 
tract was  proved,  whether  the  amount  claimed  was 
due  ;  and  thirdly,  whether  Salig  Ram  was  the  accre- 
dited agent  and  partner  of  the  Defendants,  and  entered 
into  the  terms  of  the  contract  on  their  behalf. 
vol.  vin.  l  1 
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^^  Witnesses  were  examined  on  the  part  of  the  Appel- 

Luckmee    lants.       It  was  proved  that  the  alleged  co-partnership 

Ohttxd 

„.  was  effected  through  Salig  Ram  at  Muttra,  as  the  agent 

ZMclxLR  °^  ^e  ResPondents  ;  and  the  subsequent  verbal  con- 
firmation of  his  acts  by  one  of  the  Eespondents, 
Bhubootee  Sing.  The  letter  written  by  him  in  the 
name  of  his  firm  to  the  Appellants'  firm  was  also 
proved,  and  that  the  accounts  were  kept,  and  pay- 
ments made,  and  the  proceeds  of  the  opium  received 
at  Muttra  on  account  of  the  co-partnership.  No 
witnesses  were  examined  hy  the  Respondents. 

On  the  24th  of  July,  1851,  judgment  was  pro- 
nounced by  Mr.  Henry  Byng  Harington,  the  Officiat- 
ing Judge  of  the  Zillali  Court  of  Agra.  By  that 
judgment  the  Appellants  were  non-suited,  on  the 
ground  that  they  had  failed  to  establish  that  the 
Eespondents  were  subject  to  the  jurisdiction  of  the 
Court  in  respect  to  the  claim,  either  on  the  ground  of 
the  cause  of  action  having  arisen,  or  on  the  Respon- 
dents being  constructively  or  otherwise  residents,  at 
the  date  of  the  institution  of  the  suit,  within  the 
limits  of  the  Court's  jurisdiction. 

The  Appellants  appealed  from  this  judgment  to 
the  Sudder  Dexvamiy  Adawlut  of  the  North- Western 
Provinces  at  Agra. 

The  appeal  was  heard  before  Messrs,  Begbie, 
Broivne,  and  Harington,  the  Judges  of  that  Court,  and 
a  decree  was  pronounced  on  the  7th  of  June,  1852. 
The  material  parts  of  this  decree  were  as  follows  : — ■ 
"  Apart  from  the  facts  involved  in  it,  the  question 
of  jurisdiction  itself  lies  within  a  narrow  compass. 
It  is  not  denied  that  a  party  entering  into  a  partner- 
ship engagement  with  a  firm  in  the  British  territory, 
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and  carrying  on  transactions  elsewhere  with  the  funds 
advanced  by  it,  is  liable  to  the  jurisdication  of  the 
tribunal  of  the  locality  where  the  cause  of  action,  or 
in  other  words  the  partnership  contract  arose  ;  nor, 
on  the  other  hand,  is-  it  contended  that  a  party,  resi- 
dent in  the  British  territory,  who  embarks  his  capital 
in  trading  specultions  with  residents  of  a  Foreign 
territory,  on  a  contract  entered  into  and  to  be  exe- 
cuted within  that  territory,  has  any  power  by  law  to 
summon  the  other  contracting  party  before  his  own 
Courts.  The  Appellants,  in  fact,  throw  the  grounds 
of  their  suit  on  the  contract  which  Salig  Ram  is  said 
to  have  concluded  with  them  on  the  part  of  the  Ke- 
spondents  within  the  Agra  jurisdiction  ;  and  although 
the  cause  of  action  has  not  been  set  forth  in  the  plaint 
with  the  distinctness  required  by  law,  it  may  be 
gathered  from  the  pleadings  at  large  with  sufficient 
clearness  to  constitute  the  determination  of  this  fact  ; 
the  test  of  the  jurisdiction.  On  the  pleadings,  the 
proof  of  Salig  Ram  having  been  the  accredited  agent 
of  Eespondents,  and  of  the  contract  alleged,  must  be 
first  considered,  and  as  these  must  be  drawn  from  the 
oral  and  documentary  evidence,  and  from  general 
probabilities,  the  Court  consider  the  first  objection 
raised  by  the  Appellants  in  their  reasons  to  be  of  no 
weight,  no  more  of  the  facts  of  the  case  having  been 
entered  into  by  the  Court  below  than  were  necessary 
to  enable  it  to  arrive  at  some  certain  conclusion  on 
the  preliminary  issue.  The  Court  first  note  the 
ambiguous  character  in  which  Salig  Ram  is  said  to 
have  appeared  at  Muttra,  and  the  want  of  any  satis- 
factory proof  of  the  real  position  held  by  him  in 
relation  to  the  Defendants  in    their  general  business. 


I860. 

Ltjckmee 
Chund 

V. 
ZORAVUR 

Mull. 


300 


CASES    IN    THE     PRIVY    COUNCIL 


1860. 


In  the  pleadings  lie  is  stated  to  have  been  both  partner 
LrcKMEE     and  agent.     In  the  oral    evidence    the    witnesses    ad- 
„  duced  by  the  Appellants   depose  on   their  knowledge, 

Z1toLUR  derive(i  from  common  and  credible  rumour,  that  he 
was  the  confidential  friend  and  agent  of  the  Defend- 
ants' house  of  business,  that  he  had  also  a  share  of 
his  own  in  several  houses  of  business  in  Malwfy 
and  that  the  Defendants,  on  being  questioned,  had 
themselves  stated  that  he  was  one  of  them.  But  in 
the  petition  presented  by  Salifj  Ram  himself  to  the 
Resident  of  Indore,  he  represents  that  his  partner- 
ship with  Defendant  had  been  dissolved  some  time 
before,  and  that  a  '  Farigh-kutteeJ  or  deed  of  release, 
had  been  exchanged,  whereby  it  was  agreed  that 
a  yearly  allowance  of  Rs.  6,000,  should*  be  paid  to 
him  in  satisfaction  of  all  claims.  The  petition  was 
presented  for  the  purpose  of  obtaining  the  aid  of 
the  Residency  authorities  in  the  payment  of  the 
allowance ;  and  although  the  presenter  of  it  had 
an  obvious  motive  in  exaggerating  his  services,  no 
mention  is  made  in  it  of  any  direct  and  con- 
tinued connection  with  Defendants,  in  the  way 
of  situation  of  service,  subsequently  to  the  disso- 
lution, or  of  any  power  having  been  committed  to 
him,  either  as  an  agent  or  friend,  to  open  the  nego- 
tiation referred  to  therein.  This  evidence  is,  in  the 
opinion  of  the  Court,  wholly  insufficient  to  prove  that 
Salig  Bam  had  established  himself  as  an  accredited 
agent  in  the  general  business  of  Defendants'  firm 
so  as  to  dispense  with  the  formality  of  credentials, 
and  the  Appellants  do  not  affirm  that  any  special 
letter  of  introduction  was  brought  by  him  authorizing 
his  proposals.  It  is,  on  the  contrary,  abundantly  clear 
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from  the  circumstances,  no  less  than  from  the  ambi-  i860. 
guities  and  contradictions  above  noticed,  that  the  Lockmbb 
Appellants  were  quite  at  a  loss  in  what  manner  they  Chond 
were  to  receive  the  communications  of  Salig  Ram ;  Zor.vwpb 
and  that  after  deputing  a  confidential  servant  for  the 
purpose  of  observing  his  proceedings,  and  instructing 
their  correspondents  at  the  branch  firm  at  Rutlam  to 
make  full  inquiries  on  the  subject,  they  took  no  fur- 
ther steps  in  the  matter  until  the  receipt  of  the  letter 
which  had  been  transmitted  to  them  by  the  Rutlam 
house.  The  correctness  or  otherwise  of  the  inference 
drawn  by  the  Judge  from  the  question  proposed  to  the 
witness,  Puna  Lai,  appears  to  the  Court  to  be  of  no 
material  consequence  either  way.  The  facts  still  remain, 
that  Salig  Ram,  after  his  lengthened  stay  at  Muttra,  did 
not  repair,  on  his  return,  to  his  alleged  principals ; 
that  nearly  six  months,  according  to  the  Appellants' 
own  showing,  elapsed  between  the  arrival  of  Salig 
Ram  at  Muttra  and  the  date  of  the  letter,  which 
period  had  been  spent  in  inquiries,  and  that  the  books, 
were  not  opened  in  the  interim.  The  circumstances 
are  strongly  opposed  to  the  statements  put  forth  by 
the  Appellants,  and  afford  no  indications  of  the  tender 
and  acceptance  of  formal  proposals  regarding  the 
partnership,  and  of  the  postponement  of  the  opening 
of  the  books  until  the  terms  of  the  contract  had  been 
ratified  by  the  principals  of  the  Defendants'  firm,  as 
asserted  by  them.  There  is,  it  is  true,  some  oral  evi- 
dence to  the  particulars  of  the  negotiation  between 
Salig  Ram  and  the  Appellants  at  Muttra,  but  no  value 
can  be  allowed  it  when  weighed  against  the  opposite 
presumptions,  and  the  Court  view  it  on  other  grounds 
with  much  distrust.     Negotiations   of  so  delicate    and 
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iseo.  important  a  character  between  large  and  opulent  firms 
Luckmee  are  not  usually  conducted  in  the  presence  of  witnesses, 
Chlm)  anc|  proof  0f  suc\i  transactions  is  not  sought  for  by 
"obawue  the  Courts,  or  by  the  commercial  usages  recognized 
by  the  Courts  in  oral  testimony.  It  is  at  the  same  time 
remarkable,  considering  the  advantages  in  point  of 
jurisdiction  which  the  completion  of  the  contract  at 
Muttra  would  have  conferred,  that  the  Appellants, 
who  are  thoroughly  versed  in  the  practice  of  our 
Courts,  should  have  neglected  to  guard  their  own 
interests,  by  securing  some  unquestionable  documen- 
tary proof  of  the  fact,  in  aid  of  their  present  alle- 
gations. The  letter  remains  to  be  considered,  a 
translation  of  which  is  to  be  found  in  the  decision 
appealed  from.  Each  party  placing  a  different  con- 
struction on  this  document,  the  Appellants  urging 
that  its  terms  convey  a  ratification  of  the  previously- 
completed  contract  of  which  it  was  merely  the  evi- 
dence, whilst,  according  to  the  statements  of  the 
Defendants,  and  under  the  view  of  its  purport  taken 
by  the  Judge,  it  formed  the  original  and  basis  of  the 
partnership  agreement,  and  constituted  the  real  cause 
of  action.  The  letter  in  question  refers  to  some  past 
opium  transactions  between  the  parties,  which  had 
been  conducted  by  Salig  Ram,  and  under  the  distri- 
bution of  the  shares  in  the  new  venture  the  writers 
agree  that  Salig  Ram  should  work  off  the  loss  of 
three  and  a  quarter  lacs  incurred  by  the  Rutlam  house 
in  the  former  transactions  from  the  five  shares  in 
excess,  which  are  assigned  to  the  house  for  that  pur- 
pose, the  business  being  conducted  by  Salig  Bam  as 
before.  There  is  also  a  mention  of  the  capital  of 
the  Muttra  house  being  embarked  in  the  speculation, 
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but  beyond  this  there  is  nothing  in  the  letter  to  indi- 
cate a  foregone  contract  in  the  matter  with  the  head 
firm  at  Muttra,  or  to  warrant  any  presumption  of  the 
transfer  of  the  locality  of  the  agreement  from  Kuilam. 
It  is  addressed  by  the  Defendants'  house  at  Eutlam 
to  the  Appellants'  house  at  the  same  place,  and  the 
plain  terms  of  the  document,  in  the  opinion  of  the 
Court,  afford  no  grounds  for  an  inference  that  the 
contracting  parties  were  other  than  the  two  houses 
there.  It  would,  in  fact,  appear  from  its  tenor  as 
if  the  Defendants  had  endeavoured  to  guard  against 
any  other  possible  interpretation  of  their  meaning 
at  the  time  of  writing.  The  Court,  therefore,  con- 
sider that  the  purport  of  the  document  assists  the 
conclusions  from  the  other  evidence ;  and,  as  there 
is  no  evidence  that  the  Defendants  acknowledged 
afterwards,  by  act  or  letter,  the  existence  of  any  part- 
nership transactions  with  the  Mutt r a  house  direct 
during  the  three  years  of  their  alleged  continuance, 
they  hold  that  the  Agra  Court  has  no  jurisdiction 
in  adjudicating  between  the  parties,  and  dismiss  the 
appeal.'" 

The  present  appeal  was  from  this  decree. 

As  the  Eespondents  did  not  put  in  an  appearance 
the  appeal  was  set  down  for  hearing  ex-parte. 

Mr.  Leith,  for  the  Appellants. 

This  decree  cannot  be  maintained.  It  is  founded 
upon  an  entire  misconception  of  the  effect  of  the 
co-partnership  agreement.  The  only  question  that 
the  Court  below  had  to  consider  was,  whether  the 
contract  between  the  parties,  or  the  cause  of  action 
arising  out  of  the  contract,  occurred  within  the   juris- 
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diction  of  the  Zillah  Court  of  Agra.     First.    By  the 
terms   and   conditions   of    the   contract    between    the 
parties  the  carrying  on    of    the  co-partnership  busi- 
ness   was    to    take    place,   and,  as    a    fact,   did    take 
place  at  Muttra ;  the  locus   contractus,  was,  therefore, 
at  Muttra.     There    the     partnership   accounts    were 
kept,  in  respect  of  which  the  liability  of  the  Respond- 
ents  arose ;    moreover,  the  balance  was   there   ascer- 
tained and    taken,  and    it    was  for  the    recovery  of 
the  balance  so    struck  there  that  the  present  action 
was    brought,   the    breach    being    for    non-payment 
there.     Xow,  the  Respondents  were  either  actually  or 
constructively  subject  to  the  jurisdiction  of  the  Zillah 
Court  at   Agra,  for  first,  the  action  arose  within  the 
jurisdiction  of  that  Court  within  the  meaning  of  sec. 
3  of  Ben.  Reg.  II.  of  1803 ;  and,  secondly,  the    cause 
of  action  arose  within  that  jurisdiction  by  sec.  5  of  that 
Regulation.     It  has  been   so  decided  by  the  Courts  in 
India.  Wilayut  Ulee  Khan  v.  Mirza  Ubdoollah  Shah  («), 
Chowdhree  Juggernath  v.   Bunseedhur  (b),  In  re  Sunken 
Mahter  (c).  The  general  rule  upon  this  point  is  conclu- 
sively laid  down  by  Story.    "  Conflict  of  Laws."  (Edit. 
1S41.)    In  sec.  282,  when  treating  of  the  conflict  of 
jurisdiction,  he  says,  that  "  if  no  place  of  performance  is 
stated,  or  the  contract  may  be  indifferently  performed 
anywhere,    it    ought    to    be    referred    to  the  lex  loci 
contractus."      So  Burge,    "  Comms.   on   For.    &    Col. 
Law,"  vol.  iii.  p.  752,  observes,  that  "  when  the  parties 
do  not  reside  in  the  place  where  the  contract  is  made, 
and  it  is  effected  by  agents  or  letters,  the  place  in 


(a)   11  Sud.  Dew.  Eep.  N.  W.  P.  646, 
(i)  8  Sud.  Dew.  Eep.  N.  W.  P.  159, 
(c)   10  Ben.  Sud.  Dew.  Rep.  280. 
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which  the  final  assent  is  given  by  the  party  to  whom 
the  proposition  was  made,  is  that  in  which  the 
contract  is  considered  to  have  been  made."  The 
authorities  fully  sustain  this  proposition.  Albion 
Fire  and  Life  Assurance  Co.  v.  Mills  (a),  Whiston  v. 
Stodden  (b),  Cox  v.  The  United  States  (<?),  Robin- 
son v.  Bland  (d). 

Secondly.  It  is  a  principle  well  recognized  that  if 
a  contract  is  made  by  an  agent  without  orders,  and 
the  correspondent  ratifies  it,  such  contract  is  binding 
on  the  principal,  Boijle  v.  Zacharie  (e).  Here  Salig 
Ram  had  authority  previously  to  bind  the  Eespon- 
dents  by  the  co-partnership  agreement  entered  into  by 
him  at  Mutt r a  on  their  behalf  ;  but,  even  if  he  had  not 
that  authority,  then  the  subsequent  adoption  and  rati- 
fication of  his  acts  by  the  letter  of  one  of  the  Respon- 
dents gave  the  same  effect  to  the  agreement  as  if  he 
had  previously  obtained  such  authority  from  them. 

The  Eight  Hon.  Lord  Chelmsford  : 

The  proceedings  of  the  Plaintiffs  in  this  cause  have 
not  been  particularly  expeditious,  as  we  are  now  deal- 
ing with  a  decree  of  the  Sudder  Court  made  in  the 
month  of  June,  1852,  affirming  a  decree  of  the  Zillah 
Court,  by  which  the  Plaintiffs'  suit  was  dismissed  on 
the  ground  of  want  of  jurisdiction. 

The  only  question  which  their  Lordships  have  to 
determine  is,  whether  the  contract  which  was  entered 
into  between  the  parties,  or  the  cause  of  action  arising 

(a)  3  Will.  &  Shaw,  Se.  Reps.  233.  S.  C.  on  appeal  1  Dow 
&  01.  342. 

(b)  8  Martin's  Amer.  Reps.  95.     (c)  6  Peters'  Amer.  Reps.  172 
(d)  2  Burr.  1079.  (e)  6  Peters'  Amer.  Reps.  644 

VOL  VIII.  M  1 
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out  of  that  contract,  occurred  within  the  Jurisdiction 
of  the  Zillah  Court  of  Agra. 

If  this  question  had  depended  upon  the  authority 
of  Salig  Ram  to  enter  into  any  contract  by  which  he 
could  bind  the  Respondents,  probably  their  Lordships 
would  have  determined  that  there  was  no  evidence 
whatever  to  show  that  he  possessed  any  such  authority^ 
because  in  the  petition  which  he  had  presented  to 
the  Resident  of  Indore,  and  which  was  put  in  by  the 
Appellants  themselves  and  made  part  of  their  evidence, 
Salig  Ram  distinctly  states  that  no  partnership 
existed  between  him  and  the  Respondents  ;  and  if  he 
were  merely  the  Gomastah  of  the  Respondents,  he 
could  have  no  power  in  that  character  alone,  to 
bind  them  to  any  such  partnership  as  it  is  alleged 
he  entered  into.  But  whether  this  is  so,  or  not, 
it  is  quite  clear  that  the  letter  which  was  put  in 
evidence  by  the  Appellants,  and  which  was  written 
by  one  of  the  Respondents,  amounts  either  to  a 
cantract  of  partnership  or  to  a  ratification  of  what 
had  been  previously  done  by  Salig  Rain.  Xow, 
although  that  contract  was  entered  into  at  Rutlam, 
yet  it  was  for  the  establishment  of  a  partnership 
which  was  to  be  carried  on  principally  at  Mutfra, 
where  all  the  transactions  were  to  be  conducted  by 
means  of  the  capital  embarked  in  the  concern  at 
that  place. 

The  partnership  having  been  thus  established, 
advances  were  made  from  time  to  time,  according  to 
the  terms  of  that  partnership.  Money  was  trans- 
mitted to  Indore  and  other  places.  So  far  as  those 
advances  were  from  time  to  time  made,  though  they 
did  not  constitute  any  debt  upon  which  there   would 


ON  APPEAL  FROM  THE  EAST  INDIES. 


be  any  cause  of  action  arising  to  the  Appellants,  yet 
they  were  made  in  pursuance  of  the  partnership 
contract,  and  if  the  speculation  had  been  a  successful 
one,  the  profits  would,  of  course,  have  gone  to  coun- 
tervail the  advances.  But  it  turns  out  that  the  under- 
taking was  unprofitable,  and  that  losses  were  incurred, 
and  the  claim  which  is  now  made  being  the  cause 
of  action  alleged  by  the  Appellants,  is  for  a  balance 
of  ten  lacs  of  rupees  arising  out  of  these  partnership 
transactions. 

Now,  where  can  it  be  said  that  the  cause  of  action, 
supposing  it  exists  for  that  balance,  properly  arose  ? 
Muttra  was,  undoubtedly,  the  central  place  of 
business ;  at  Muttra  the  partnership  books  were 
kept ;  at  Muttra  the  partners  would  have  recourse  to 
those  books  for  the  purpose  of  ascertaining  the  state 
of  the  transactions  between  them  ;  and  if,  in  the  result, 
a  balance  was  due  to  the  Appellants,  Muttra  would 
be  the  place  where  the  payment  of  that  balance 
would  have  to  be  made.  It,  therefore,  appears  clear 
to  their  Lordships  that  if  there  is  a  cause  of  action 
arising  out  of  the  balance  resulting  from  these 
partnership  transactions,  that  cause  of  action  arose 
at  Muttra. 

Under  these  circumstances,  it  is  quite  unnecessary 
for  their  Lordships  to  make  any  further  obser- 
vations upon  the  case ;  indeed,  they  are  anxious  not 
to  touch,  in  the  slightest  degree,  upon  the  merits  of 
the  question  between  these  parties.  They  must 
assume,  of  course,  but  merely  for  the  purpose  of  the 
determination  of  this  question,  that  there  is  a  balance 
due  to  the  Appellants  arising  out  of  the  partnership 
that  was  established. 
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Their  Lordships  are,  therefore,  of  opinion  that  both 
these  decrees  must  be  set  aside,  but,  as  there  are  two 
decrees  in  favour  of  the  Respondents,  their  Lord- 
ships are  of  opinion  that  this  should  be  without  costs. 


DOORGAPERSAUD  ROY  CHOWDRY 


Appellant, 


AND 


Tarapersattd    Rot    Chotvdrt 


Respondent. 


On  appeal  from  the  Sudder  Dewanny  Adawlut,  at 

Calcutta. 


5th  Dec,       I  TTJS  suit  was  brought  for  the  recovery  of  WasilaL 

I860.  ■*■  -         -  i  iii  - 

^^-^-     or  mesne  profits  ot  real  estate,   and  the  sole  question 

A  suit  was 
instituted  in 

1827,  by  A.  *  Present :  Members  of  the  Judicial  Committee, — The  Eight 
recover  a  '  Hon.  Lord  Chelmsford,  the  Eight  Hon.  Lord  Kingsdown. the  Eight 
moiety  of  real  Hon.  Dr.  Lushington,  and  the  Eight  Hon.  Sir  Edward  Evan. 

estate  in  the  Assessors.— The  Eight  Hon.  Sir  Lawrence  Peel,  aud  the  Eight 
possession  of  '  °  ° 

B.  In  the  Hon.  Sir  James  "W .  Colvile. 
year  1829  the 
suit  was  com- 
promised and  a  partition  agreed  upon.  The  Razenamah,  or  deed  of 
compromise,  provided  that,  in  the  event  of  either  of  the  parties  not 
a°-reein°-  to  act,  according  to  the  terms  of  the  compromise,  the  Court 
was  to  enforce  the  same.  "  B.  refused  to  carry  out  the  agreement,  and 
A.  applied  to  the  Court  to  enforce  the  compromise  ;  the  Sudder  Court 
in  1832  confirmed  the  agreement,  and  ordered  possession  to  be  given  to 
A . ,  directing  the  suit  to  be  struck  off  the  file.  No  directions  were  given 
by  the  order  of  the  Court  respecting  the  mesne  profits.  In  the  same  year 
A.  presented  a  petition  to  the  Sudder  Court,  founded  on  the  order  for 
possession,  for  Wosilat  or  mesne  profits  of  his  share  of  the  real  estate. 
This  petition  came  before  a  single  Judge  of  the  Sudder  Court,  who 
made  an  order  awarding  Wosilat  from  the  date  of  the  decision  of  the 
Court  to  the  date  of  possession.  This  order  was  appealed  from,  and 
in  the  year  1853,  the  Sudder  Court  held  that  the  order  of  a  single  Judge 
decreeing  Wasilat  was  ultra  vires.  In  consequences  of  this  decision,  -4. 
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raised   by  the  appeal  was,  whether  the  Respondent  ls6°- 

was    entitled  to    Wasilat   from  the   period    of    twelve  Poorgapek- 

vears  next  before  the  institution  of  the  suit,  according  S£VI)  EoY 

to  sec.  14  of  Ben.    Reer.  III.,  of   1793,  or,  whether  he  »• 

Tarapfrs -vrn 

was  entitled  to  go  back  to  the  year  1829,  the   date  at         Roy 
which    by    certain    deeds    of   Razenamah    and  Safee- 
namah,  and    an    order    of    Court    made  thereon,  his 
title  to  the  moiety  of  the  property  became  perfected. 

The  facts  are  fully  stated  in  the  judgment. 

The  appeal  was  argued  by 

Mr,  R.  Palmer,  Q.  C,    Mr.    Leitk,    and    Maude, 

for  the  Appellant,  and 

Mr.  W.  Field,  for  the  Respondent. 

The  authourities  cited  upon  the  question  of  the  li- 
mitations of  the  suit,  under  Ben.  Reg.  III.,  of  1793, 
sec.  14,  and  Ben.  II.,  of  1S05,  sees.  1  and  3,  cl.  3,  to 
the  wasilat,  were  Troup  and  Dyce  Sombre  v.  The  East 
India  Company  (a),  Rajah  Enayet  Hossein  v.  Sayud 
Ahmed  Reza  (b),   Rrannath    Roy    Chowdry  v.  RooJcea 

(a)  7  Moore's  Ind.  App.  Cases.  104  (b)  lb.  238. 

ST?!?*  piregr£*  Sl!it  agaiU1  R  io\Wasihlt-  In  defence  it  was  pleaded 
that  the  Plamtitt  s  claim  was  barred  by  B?n.  Be°-  TIT  rvf  i  7Q*>  aan  14. 
as  the  mesne  profits  claimed  accrued  beyond  twelve  years  from  the  date 
of  the  institution  of  the  suit.  The  Sadder  Court  decided,  that,  in  the 
circumstances,  the  Regulation  did  not  apply.  Such  decree  affirmed,  on 
appeal  by  the  Judicial  Committee  of  the  Privy  Council  by  reason- 

1  irst,  that  the  cause  of  action  did  not  arise  upon  the  suit  instituted 
m  182/,  or  upon  the  agreement  to  compromise  and 

Secondly,  that  the  conduct  and  acts  of  A.,  from  the  date  of  the  order 
striking  the  cause  off  the  file  of  the  Sudder  Court,  in  endeavouring  to 
recover  the  Masilat  showed  an  intention  to  carry  out  the  compromise, 
anJ^e,Proceed^S8  before  the  Court  to  recover  the  same  took  the  case 
out  of  the  operation  of  Ben.  Reg.  III.  of  1793   sec  14 

A  single  Judge  of  the  Sudder  Court  is  not  competent  to  make  a  sup- 
plemental order  for  TT  aeilat,  upon  a  decretal  order  of  the  Court  merely 
decreeing  possession.  J 
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jsco^  Y/'v/?/w    (a),    Sheoraj   Singh,    v.     MunsooJch    Bai 

Doorgaper-  Pudarut  Dap  v.  Futtch  Ali  (c). 
baud  Roy 
Chowdry         Tlie  Lordships'  judgment  was  delivered  by 

Taeapeksaud 

Chowdry.  ^he  ^i§ut  Hon.  Lord  Kixgsdowx. 


(*), 


20th  Dec, 
1860. 


A  suit  was  instituted  by  the  present  Respondent  in 
1853,  and  the  only  question  in  the  case  is,  whether 
the  Respondent  is  barred  from  the  prosecution  of  his 
claims  iu  this  suit  by  the  Indian  law  of  limitation. 

It  is  necessary  to  the  correct  understanding  of 
this  case  to  state  some  of  the  circumstances  under 
which  the  suit  was  commenced  and  the  decree  pro- 
nounced. 

It  appears  that  both  the  Appellant  and  Respondent 
are  brothers  ;  their  uncle  died  without  issue  in  1810  ; 
their  father  died  in  1821,  having  succeeded  to  the 
property  of  their  uncle,  and  he  left  the  Appellant  and 
Respondent,  his  two  sons,  joint  heirs-at-law.  The 
property  which  so  devolved  upon  them  was  very  con- 
siderable, and  much  litigation  ensued  as  to  the  division 
and  possession  of  that  property,  which  was  situated 
in  various  Districts  ;  to  recover  each  portion  of  the 
property  lying  in  various  Districts,  it  would  be  neces- 
sary to  institute  proceedings  in  the  various  Courts 
having  local  jurisdiction. 

On  the  29th  of  January,  1827,  the  present  Appel- 
lant instituted  a  suit  against  the  Respondent,  in  the 
Provincial  Court  of  Calcutta,  to  recover  a  certain 
share    in    Zillah   Jcssore,    which  was,    in  fact,  a  very 


(a)  7  Moore's  Ind.  App.  Cases,  323. 
(J)  7  Sud.  Dew.  Eep.  N.  W.  P.  337. 
(c)  7  Sud.  Dew.  Eep.  N.  TV.  P.  158. 
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small  'part  of  the   estates  in  question.     Whilst  this  186°- 

suit  was  pending,  the   parties  to  it  came   to  an  agree-  Dooegaper- 

ment  to   compromise  their  claims,  and  on  the   4th  of  cho^bry 

April,  1829,  deeds  of  compromise  were  executed  and  essacd 

filed  in  the  Zillah  Court — they   agreed  to  divide   the         Roy 

,    .,  p     ,-,  i-       Chovtdry. 

estate  m  certain  proportions ;  and  it  was  iurtner  sti- 
pulated that,  in  the  event  of  either  of  the  parties  not 
agreeing  to  act  accordiDg  to  the  terms  of  the  compro- 
mise, they  had  no  objection  to  the  Court's  insisting 
upon  and  enforcing  the  observance  of  the  said  com- 
promise. 

The  Respondent  applied  to  the  Collector  for  an 
Ameen  to  make  a  partition^in  terms  of  the  above 
deeds. 

On  the  24th  of  April,  1829,  the  Appellant,  who 
was  the  Plaintiff  in  that  suit,  presented  a  petition  to 
the  Provincial  Court,  praying  that  the  suit  might  be 
struck  off  the  file  of  the  Court,  on  the  ground  of  the 
compromise  being  effected.  The  Respondent,  on  the 
25th  of  April,  1829,  objected  to  this  petition,  and  al- 
leged that  the  compromise  was  not  binding,  undue 
influence  having  been  exercised  by  the  Collector  to 
bring  about  the  same. 

The  Provincial  Court  of  Calcutta,  however,  on  the 
2nd  of  September,  1S29,  made  the  following  order  : 
that  the  case  be  struck  off  the  file  and  that  the  par- 
ties conform  to  their  respective  engagements ;  in  the 
event  of  their  not  conforming  to  the  same  this  Court 
shall  insist  on  and  cause  them  to  conform  to  the  con- 
ditions of  the  compromise.  The  suit  was  removed 
from  the  file  on  the  2nd  of  September,  1829,  and  the 
value  of  the  stamp  returned  to  the  present  Appellant. 

The  present  Respondent  appealed  to  the  Sudder 
Adaivlut     On   the  21st  of  June,  1832,   Mr.  Walpole 


<j1_  cases  in  the  privy  council 

i860.        decreed  that  the  appeal  should  be  dismissed,  and  that 

Doorgapbr-  the  decree  of  September  the  2nd  should  be  confirmed, 

Chowdry    He  further  stated,  that  the  parties   were  entitled   to 

taraper^ud  ta^e  Possessi011  according  to  their  respective  rights 

Roy        under  the   compromise.     On   the  5th  of  Jubi.  1Sj2, 

Chowdbt.  '7'  ' 

Mr.  /toss,  another  Judge  of  the  same  Court,  declared 
his  concurrence  with  Mr.  Walpole. 

Xow,  as  these  decrees  were  never  appealed  from, 
they  are,  to  all  intents  and  purposes,  binding  decrees. 
But,  before  proceeding  further,  it  may  be  expedient 
briefly  to  consider  the  effect  of  the  proceedings  just 
recited.  It  is  quite  clear  that  the  suit  commenced  on 
January  29th,  1827,  was  entirely  at  an  end  ;  and 
having  been  struck  off  the  file,  and  the  value  of  the 
stamp  returned,  no  further  proceedings  could  be  had 
in  that  suit.  But  the  Provincial  Court  were  of 
opinion  that>  by  the  consent  of  both  parties,  they  were 
entitled  to  take  cognizance  of  the  deed  of  compromise 
executed  on  the  4th  of  April,  1829,  and  to  enforce 
the  observance  of  the  same,  notwithstanding  that  the 
deed  of  compromise  embraced  property  out  of  the 
Zillah  Jessore,  and  in  the  Zillah  Twenty-four  Per- 
ffunnahs,  and  other  places,  which  properties  were 
not  sued  for  in  the  original  suit.  Whether  this  pro- 
ceeding was  strictly  regular  or  not  cannot  now  be 
made  a  question.  Of  that  opinion  are  all  the  Judges 
of  the  Sadder  Adawlut  which  had  cognizance  of  the 
present  suit,  including  Mr.  Raikes,  who  thought  that 
there  was  au  error  in  the  first  instance  in  the  Court 
so  taking  cognizance. 

We  will  now  return  to  the  consideration  of  what 
was  done  by  the  present  Eespondent  upon  the  decrees 
of  the  Sadder  Adawlut  of  June  the  21st,  1832,  and 
July  the  5th  of  the  same  year.      He  lost  no   time  in 
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resorting  to  the  Court  for  the  purpose  of  recovering  186°- 
the  mesne  profits ;  for  in  September  of  the  same  year  Doorgaper- 
(1832),  he  presented  a  petition,  in  what  is  called  the  chowdry 
Miscellaneous  Department  of  the  Sudder  Adawlut, 
praying  for  mesne  profits,  agreebly  to  the  Circular 
Order  of  September  the  11th,  1829,  which  is  in  the 
following  terms : — "  The  Court  are  of  opinion  that 
in  all  cases  where  money  liable  to  bear  interest  is 
payable  under  the  decree  of  a  Court,  a  clause  should 
be  inserted  in  the  decree  providing  for  the  allowanoe 
of  interest  until  the  decree  is  carried  into  final  execu- 
tion, and  that  in  the  event  of  such  provision  being 
omitted  in  a  decree,  the  Court,  by  which  the  same 
may  have  been  passed,  is  competent  to  order  at  any 
future  period  the  payment  of  the  interest  on  the 
amount  decreed  which  may  have  accumulated  sub- 
sequently to  the  date  of  the  decree  without  referring 
the  party  to  a  new  suit  for  the  recovery  of  such 
interest ;  and  that  the  same  principle  is  applicable 
to  profits  in  cases  of  decrees  for  landed  property." 

The  Sheristadar  of  the  Court  reported  on  the 
back  of  the  petition  that  no  tvasilat  had  been 
decreed  to  the  Respondent  by  the  said  decree  of 
the  Sudder  Adawlut,  notwithstanding  that  it  had 
been  applied  for.  In  consequence  of  the  objection 
so  raised  by  the  Sheristadar  on  the  10th  of  September , 
1832,  the  matter  was  again  brought  by  petition 
before  Mr.  Ross,  one  of  the  Judges  of  the  Sudder 
Adawlut,  and  Mr.  R,oss,  then  sitting  alone,  made  an 
order  that  the  Respondent  was  entitled  to  mesne 
profits,  from  the  5th  of  July,  1832,  to  the  date  of  his 
obtaining  possession ;  and  on  September  18,  1832, 
Mr.  Ross"-  made  another  order,  again  sitting  alone, 
whereby  he  ordered  that  a  copy  of  the  Appellant's 

VOL.  viii.  n  1 
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1860.  petition,  with  the   decision   of  this  Court,  be  sent  to 

Doorsaper-  the  Judges  of  the  Court  of  Appeal  at  Calcutta,  with 

Chowlry  an    order    that    if    the    Appellant    should    not  have 

v-  already  obtained  possession  of  his  proper  share  under 

TaRAPER3AUD  »  ■  ■  1 

Roy  the  deed  of  compromise,  possession  should  then  be 
awarded  to  him  in  execution  of  the  decision  of  this 
Court;  and,  further,  that  after  awarding  ivasilat  to 
the  Respondent  from  the  date  of  the  decision  of  this 
Court  to  the  date  of  the  recovery  of  possession,  a 
report  that  this  order  has  been  carried  out,  accom- 
panied with  the  decision  forwarded  herewith,  should 
be  transmitted  to  this  Court. 

We  do  not  find  that  the  Judges  of  the  Court 
of  appeal  at  Calcutta  took  any  further  notice  of 
these  proceedings,  and  we  might,  perhaps,  be  at 
some  loss  to  discover  why,  if  there  was  any  error  in 
them,  some  observation  respecting  that  error,  some 
suggestion  as  to  setting  it  right,  should  not  have 
been  made  :  however,  nothing  of  this  sort  was  done  ; 
various  proceedings  were  had  for  the  purpose  of 
recovering  this  ivasilat  before  several  Judges  in  the 
Zillah  Court  of  the  Tioenty-four  Pergunnahs,  and 
these  proceedings  were  in  the  Miscellaneous  Depart- 
ment. 

This  Court  is  not  very  accurately  informed  what  is 
included  under  the  term  "  Miscellaneous  Depart- 
ment, "  but  for  the  purposes  of  the  present  appeal 
the  Department  may  be  taken  to  include  the  carrying 
into  effect  decisions  made  by  the  Court  of  Sudder 
Adawlut,  as  contra-distinguished  from  the  com- 
mencement of  an  original  suit.  In  one  of  these 
proceedings,  an  order  made  by  one  of  the  Judges 
was  carried  up  to  the  Sudder  Adawlut.  when  that 
Court,  on  the   21st  of    July,  1853,   decreed  that  the 
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order  by  Mr.  Boss  passed  on  the  10th  of   September,  i860. 

1 832,  in   favour  of    Tarapersaud,    for  ivasilat,    was,  Doorgafer- 

without  the  concurrence   of  Mr.  Walpole,   incomplete  chowdry 

and  not  binding  by  law,   and  its   execution  not  obli-  v- 

°      J  7  Tarapersaud 

gatory  on  the  Court.  Roy 

Now,  this  decree  not  having  been  appealed  from, 
must  be  considered  as  containing  a  correct  statement 
of  the  law,  but  we  may  observe  that  the  Court  did 
not  pronounce  the  decree  of  Mr.  Ross  to  be  null  and 
void,  and  that  the  defect,  such  as  it  was,  was  never 
discovered  during  the  whole  of  the  preceding  litiga- 
tion for  one-and-twenty  years  ;  though,  of  course,  if 
this  had  been  a  palpable  defect,  there  were  very  nume- 
rous opportunities  for  its  discovery.  The  consequence 
of  this  decree  of  the  Stickler  Adaiolut  of  the  21st  of 
July,  1853,  was  that  the  present  Respond ent  was 
thrown  back  upon  the  decrees  of  June  21st  and  July 
5th,  1832,  which  decrees  had  ordered  him  to  be  put 
in  possession  of  his  proper  share  of  the  property,  but 
had  not  decreed  ivasilat. 

It  might,  perhaps,  have  been  a  question,  whether, 
under  those  decrees  of  June  21st  and  July  5th, 
coupled  with  the  Circular  Order  of  September  11th, 
1829,  the  Eespondent  had  not  obtained  a  decree 
giving  him  a  right  to  wasilat  accruing.  But,  how- 
ever that  might  be,  in  the  same  year,  1853,  the  Ee- 
spondent instituted  the  present  suit,  praying  that  his 
demand  for  wasilat  should  be  admitted.  One  of  the 
defences  to  that  suit  was,  that  his  claim  was  barred  by 
the  law  of  limitation  for  all  ivasilat  accruing  at  a 
period  beyond  twelve  years  from  the  institution  of 
that  suit.  The  Principal  Sudder  Ameen,  amongst 
other  matters  which  were  decided  by  his  decree,  pro- 
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i860,  nounced  that   the  law  of  limitation  did  apply.     The 

Doobgaper-  other  matters  were    decided  in   favour  of  the  present 

Chowdrt  Respondent.     Both  parties  appealed  from  this  decree 

_     v-  to  the  Sudder  Adawlut,  and  on  the  17th  of  June,  1857, 

Tabapeksacd  ;  ' 

Roy  that  Court  pronounced  its  decree,  whereby  it  decided, 
by  a  majority  of  two  out  of  the  three  Judges,  that 
the  law  of  limitation  did  not  apply,  and  remanded  the 
case  to  the  Zillah  Court  for  further  consideration. 

The  question  now  for  their  Lordships  to  advise 
Her  Majesty  is,  whether  the  majority  of  the  Sudder 
Adawlut  were  right  in  their  view  of  this  case,  and  it 
may  be  first  expedient  to  state,  so  for  as  is  necessary, 
the  Indian  law  of  j  limitation.  It  is  to  the  following 
effect : — "  The  Zillah  and  City  Courts  are  prohibited 
hearing,  trying,  or  determining  the  merits  of  any  suit 
whatever,  against  any  person  or  persons,  if  the  cause 
of  action  shall  have  arisen  previous  to  the  12th  of 
August  1765,  or  any  suit  whatever  against  any  person 
or  persons,  if  the  cause  of  action  shall  have  arisen 
twelve  years  before  any  suit  shall  have  been  com- 
menced on  account  of  it,  unless  the  complainant  can 
show,  by  clear  and  positive  proof,  that  he  had  de- 
manded the  money  or  matter  in  question,  and  that 
the  defendant  had  admitted  the  truth  of  the  demand, 
or  'promised  to  pay  the  money,  or  that  he  directly 
preferred  his  claim,  within  that  period,  for  the  matters 
in  dispute  to  a  Court  of  competent  jurisdiction  to  try 
the  demand,  and  shall  assign  satisfactory  reasons  to 
the  Court  why  he  did  not  proceed  in  the  suit,  or  shall 
prove  that,  either  from  minority  or  other  good  and 
sufficient  cause,  he  had  been  precluded  from  obtaining 
redress.*'     (Regulation  III.  of  1793,  sec.  14.) 

Now,  it  appears  to  their  Lordbhips  to  be  clear,  that 
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this  cause  of  action  cannot  be  said  to  arise  upon  the  186°- 
suit  which  was  struck  oil  the  file  in  1832,  neither  do  Doorgaper- 
we  think  that  it  can  be  properly  said  that  the  cause  chowdry 
of  action  arose  upon  the  agreement  of  compromise 
alone ;  for  it  is  obvious  that  all  the  proceedings  have 
been  founded  upon  the  decrees  of  the  21st  of  June, 
and  the  5th  of  July,  1832,  decreeing  possession  to 
the  Respondent.  In  fact,  all  the  subsequent  pro- 
ceedings are  subsidiary  proceedings  in  the  same  suit, 
and  all  for  the  purpose  of  carrying  into  full  effect 
those  decrees  which,  though  they  did  not  in  terms  do 
more  than  decree  possession,  yet,  taking  into  con- 
sideration the  order  of  September,  1829,  and  the 
justice  of  the  claim,  gave  the  Respondent  a  right  to 
wasilat  up  to  the  time  when  the  Appellant  did  jus- 
tice, and  obeyed  those  decrees  by  allowing  the  Re- 
spondent to  have  possession  of  the  property  justly 
belonging  to  him.  All  these  proceedings  are  con- 
nected together  from  the  time  that  the  rights  of  the 
parties  were  finally  settled  by  the  decree  of  July  5th. 
The  Respondent  was  never  remiss  in  the  prosecution 
of  his  claims ;  he  resorted  to  the  proper  tribunals  for 
that  purpose,  and,  year  after  year,  legal  investigations 
were  going  on  for  the  purpose  of  ascertaining  the 
amount  to  which  he  was  justly  entitled.  None  of 
the  many  Judges  engaged  in  these  investigations 
detected  any  error  or  irregularity  in  these  proceedings 
till  1S53,  when  the  Court  of  Sudder  Adawlut  for  the 
first  time  discovered  that  the  order  made  by  Mr.  Ross 
was  ineffectual  by  reason  of  its  not  being  confirmed 
by  a  second  Judge. 

Admitting  that  such  order  was  ineffectual,  and  that 
proceedings  to  enforce  it  could  not  avail,  we  think 
that  such  erroneous  proceedings  did  not  operate  as  a 
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1860.        to'al  abandonment  of  the  rights  under  the  decrees  of 

DooRGArEK-  June  and  July,  1832.     We  think  that  it  may  be  fairly 

Chowdry     sa^  taat  ^e  ResPondent  was  continually  endeavour- 

v-  ing,  by  resort   to   competent  Courts,    to   recover  his 

TABAPER8AUD        .,,,,.  n     „  .....  .. 

Roy        rights,  and  that  he  is  not  ousted  from  availing  niniselt 
howdri     o£  ^ie  exception  [n  faQ  ]aws  of  limitation  by  reason 

that  part  of  the  proceedings  was  erroneous. 

We  concur  with  the  majority  of  the  Court,  and 
deem  it  most  expedient  to  found  our  concurrence 
upon  the  reasons  we  have  stated,  and  do  not  take 
into  consideration  other  matters  which  might  admit 
of  more  doubt. 

We  shall  humbly  advise  Her  Majesty  to  affirm  the 
decree  of  the  17th  of  June,  1857,  with  costs>  feeling 
assured  that  it  is  consistent  with  a  just  construction 
of  the  law  of  limitation  and  with  the  justice  and 
equity  of  the  cage. 
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[ETTT  C OIXM  LOMARA    T  ENCATA-  -  )    A  7/ 

-r,  /  Appellant. 

CHELLA  EeDDTER  -  -  ") 


AND 

Rajah    Run'Gasawmt   Streemunth 


AJAH      KUN'GASAWMY     bTREEilUNTH  „  7       . 

r        „       -i>  J     hespondent, 

JY£>0AR  BaHADOOR  -  -  )  r 


* 


On  appeal  from  the  Sudder  Dewamvj  Adawlut  at 
Madras. 


JL  HE  object  of  this  suit,  which  was  brought  by  the     12th  Feb., 
Respondent  against   the   Appellant,  the   Zemindar  of 
Terriore,  and   his   adoptive   mother,    Dhurmavurdanu 

1  *    executed    by 

Ummalj.w&a  to  recover  the  sum  of  Rs.  32,000,   for  a  Hindoo 
principal    and    balance    of    interest    due   on   a  bond  guardian  of 
executed  by  Dhurmavurdany  Ummal  during  the  mi-  JJna^^ 
nority  of  the  Appellant.  bis  minority, 

The  facts  of  the  case  material  to   the  issue  are  so  which  was, 
fully  detailed  in  their  Lordships'  judgment,  that  it  is  offadebtduo 

not  requisite  to  repeat  them  here.  by  her  de- 

ceased hus- 
band, 
*  Present :   Members  of  the  Judicial  Committee, — The   Right  charged  upon 
Hon.  the  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington,  and  rf(l,.„  an(j  next 
the  Right  Hon.  Sir  Edward  Ryan.  to  discharge 

Assessors, — The  Right  Hon.  Sir  Lawrence  Peel,  and  the  Right  contractedby 

Hon.  Sir  James  TV.  Colvile.  ber  in  the 

management 
of  the 

Zemindary,  the  validity  of  which  vas  recognized  by  the  adopted  6on 
after  he  became  of  age,  upheld:  without  determining  the  question  raised 
of  the  power  of  a  Hindoo  widow,  as  guardian  of  a  minor,  to  create  a 
charge  on  the  Zemindary  during  the  minority  of  her  adopted  son. 
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13th  March, 
1861. 


The  principal  question  raised  at  the  hearing  of  the 
appeal  was  as  to  the  power  of  a  Hindoo  widow  in 
possession  of  a  Zemindar?/,  as  guardian  during  the 
minority  of  an  adopted  son,  to  execute  the  Bond  in 
suit,  and  charge  the  Zemindary  for  the  payment  of 
debts  alleged  to  have  been  incurred  in  respect  of  the 
Zemindary,  so  as  to  bind  the  Appellant,  after  he  had 
attained  his  majority.  Upon  this  point,  Hunooman- 
persaud  Pan  day  v.  Mussumat  Babooee  Munraj  Koon- 
weree  (a),  Strange's  "  Hindu  Law,"  p.  18  (2nd  edit.) ; 
and  as  to  the  debts  of  the  deceased  Zemindar  forming 
an  equitable  charge  upon  the  Zemindary,  Douglas  v. 
The  Collector  of  Benares  (b),  Strangers  "Hindu  Law," 
p.  166  (2nd  edit.),  were  relied  on. 

The  appeal  was  argued  by 

Mr.  R.   Palmer,   Q.  C,   and  Mr.   Speed,   for  the 

Appellant  ;  and 
Mr.   G-iffard,    Q.  C,   and   Mr.   Pontife.r,   for   the 

Eespondent. 

Judgment  was  pronounced  as  follows,  by 
The  Eight  Hon.  Lord  Kingsdown. 

In  this  case  an  action  was  brought  by  the  Eespon- 
dent against  the  Appellant,  upon  a  bond  for  Es. 
17,000,  dated  the  27th  of  August,  1841. 

The  Eespondent  obtained  judgment  for  the  amount 
of  the  Bond,  with  interest,  in  the  Civil  Court  of 
Trichinopoly,  on  the  10th  of  March,  1857. 

This  judgment  was  affirmed  on  appeal  by  the  Sudder 
Adaivlut,  on  the  5th  of  May,  1858,  the  Judges  being 
unanimous. 

From  this  decree  the  present  appeal  is  brought. 

(a)  5  Moore's  Ind.  App.  Cases,  271. 

(b)  6  Moore's  Ind.  App.  Cases,  393. 
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The  Appellant  is  the  adopted  sou  of  the  late  Zemin-        18G1- 

dar  of  Totriore.     He  was  adopted  by  the   widow   of  Chettt 

the  Zemindar  after  his  death  ;  and  he  is  in  possession  ComarI 

of  the  Zemimdary.  Ventaca- 

t  ii'i  i>  CHELLA 

It  appears  that  the  widow,  after  the  adoption  of  the     Reddyar 
Appellant,  and  during  his  minority,  remained  in  pos-       Raj'ab 
session  of  the  Zemindar?/.  ruxgasawmt 

■J  Streemunxk 

The    death   of  the    Zemindar  took    place  in  1835.     Jyemgar 

m  BaHADOORs 

The  lady  seems,  some  years  after  the  adoption,  to  have 
repented  of  what  she  had  done,  to  have  endeavoured 
to  repudiate  the  act,  and  to  have  insisted  on  retaining 
the  possession  of  the  estate  against  the  adopted  son 
after  he  came  of  age.  In  fact,  she  continued  in  pos- 
session till  July,  1S51. 

While  she  was  so  in  possession,  and  on  the  27th 
of  August,  1841,  she  executed  the  Bond  in  question 
for  Es.  17,000,  to  Rungasaivmy  Jyengar,  the  natural 
father  of  the  Respondent. 

That  this  sum  was  advanced  by  Rungasaivmy  Jyengar 
is  not  disputed,  but  it  is  said  that  it  was  advanced  on 
the  personal  security  of  the  widow ;  that  the  bond  did 
not  purport  to  bind  the  Zemmdary,  and  that  the  widow 
had  no  power  to  bind  it  ;  that  the  Appellant  at  that 
time  had  attained  his  majority,  and  that  the  widow  was 
holding  possession  adversely  to  him,  and  could  not, 
therefore,  as  guardian  or  manager  of  the  estate, charge 
it  with  any  debt  which  she  might  contract. 

On  the  other    hand,  it  is  said   that    the  amount  of 

the  Bond   consisted   in  part  of  the  balance  due   on  a 

Bond  executed    to  the    same   creditor    by    the  late 

Zemindar  himself,  the  husband  of  the  obligor,  in  his 

lifetime,  and  that  as  to  the  remainder,  the  money  was 

raised  to  pay  other  debts   of  the  Zemindary,  binding 

the  Zemindar  ;  that  the  bond,   therefore,   constituted 
vol.  viii.  o  1 
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a  charge  on  the  Zemindary,  which  the  Appellant,  as 
the  owner,  was  liable  to  pay,  and  that  he  had,  in  fact, 
acknowledged  his  liability  to  do  so  after  he  came  of 
age,  both  verbally  and  by  a  letter  written  in  the  year 
1845,  long  after  he  had  obtained  his  majority. 

The  Bond  purports  to  be  made  on  the  settlement 
of  an  account  between  the  widow  and  Jyengar,  and 
to  be  given  for  moneys  partly  due  from  the  late 
Zemindar,  and  partly  advanced  to  the  widow  her- 
self. 


The  consideration  for  It  is  stated  to  be — 

1.  A  balance  due   on  a   Bond    from    the 

late   Zemindar,  dated  in  July,  1832- 

0<J 

2.  A  balance  due    on    a    Bond  executed 

by    the   widow    herself    on  the  27th 
May,  1840 

3.  Cash  received  by  the  widow,   through 

Pillay,    her    agent,    on    the    19th 
A  v.<j  ust,  1841 

4.  Cash  received  on  the  execution  of  the 

bond    ------ 


Rs 


8,700 


3,445 

3,031| 
2,000 


Total         -         -         Rs.   17,176| 

from  which  the  sum  of  Rs.  176^  being  relinquished 
by  the  obligee,  there  remain  Rs.  17,000, 

The  Bond  proceeds  : — "  This  being  the  amount  of 
debts  incurred  by  my  husband  and  myself,  I  shall 
pay  the  same,  with  interest  at  1  per  cent,  per  men- 
sem, by  yearly  instalment  of  Rs.  2,000,  payable  in 
cash,  from  this  year,  and  enter  such  payment  at  the 
foot  of  the  Bond." 

The  Bond  itself  purports  to  bind   nobody  but   the 
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widow,  and  the   statement   of  the  account  could  not        1S6L 

of  course  bind  the   Appellant,  who  was  no  party  to  Chetty 

the  instrument.     On  the  other  hand,  it  is  plain  that,  c^ra 

from  the  contents  of  the   Bond  itself,  the  Appellant,  Vbntaca- 

CHELLA 

if  he  saw  it,  would  know  for  what  causes  it  purported     Beddyar 
to  have  been  given.  But  it  consisted  partly  of  moneys       baj'ah 
alleged    to    be    due  from    his  father,   and  partly   of  BpNOASAwmr 

°  7  IT  J  STKEEMONTH 

moneys  admitted  to  have  been  advanced  to  the  widow     Jyengar 
..  Bahadook. 

personally. 

Unless  those  moneys  so  advanced  to  the  widow 
personally  were  advanced  to  pay  subsisting  charges 
on  the  estate  or  otherwise,  for  its  advantage,  they 
of  course  could  constitute  no  charge  on  the  Zemin- 
dar y. 

There  is  produced  in  evidence,  and  proved,  a  Bond 
from  the  late  Zemindar,  dated  in  1832,  for  Es.  5,000, 
bearing  interest  at  12  per  cent.,  on  which,  after  de- 
ducting the  sums  appearing  by  the  Bond  to  have 
been  paid,  there  would  remain  due  for  principal  and 
interest,,  a  sum  exceeding  Es.  8,700,  stated  in  the 
Bond  for  Es.  17,000. 

This  Bond  of  1832  is  proved  to  have  been  pro- 
duced at  the  time  when  the  Bond  in  dispute  was 
executed,  and  the  amount  settled  of  the  sum  due  to 
Jymgar. 

With  respect  to  the  sums  advanced  to  the  widow, 
their  payment  is  regularly  proved,  and,  indeed,  that 
the  transaction  as  between  the  lender  of  the  money 
and  the  widow  was  a  fair  one  is  not  in  dispute. 

As  to  the  purpose  for  which  these  advances  were 
made,  it  is  sworn  that  the  widow  told  the  lender 
that  she  wanted  money  to  discharge  debts  contracted 
by  her  husband  with  two  persons  named,  and  to  pay 
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maintenance  to  the  widow  of  her  husband's  elder 
brother. 

The  fact  that  the  money  was  required,  and  was 
advanced  for  these  purposes,  is  stated  by  another 
witness  who  had  been  in  the  service  of  the  late 
Zemindar  and  also  of  the  widow,  and  who  had  been 
acquainted  with  the  circumstances  as  they  occurred. 

The  same  fact  is  sworn  to  by  other  witnesses. 

With  respect  to  the  evidence  generally,  it  appears 
to  their  Lordships  to  be  less  open  to  suspicion  than 
usually  happens  in  appeals  from  India. 

At  the  time  when  the  d5bts  were  contracted  for 
which  the  Bond  for  Us.  17,000  was  executed,  and  at 
the  time  of  the  execution  of  the  Bond,  the  widow  was 
in  possession  of  the  Zemindary ',  and  the  Appellant 
was  living  there  under  her  protection. 

It  is  said  that  the  Appellant  had  before  this  time 
attained  the  age  of  sixteen  years  ;  his  legal  majority  ; 
and  that  he  was  entitled  to  the  estate  and  was  wrong- 
fully kept  out  of  it  by  the  widow. 

It  is  not  very  distinctly  proved  at  what  time  the 
Appellant  attained  his  majority.  That  disputes  did 
take  place  between  the  widow  and  the  Appellant 
with  respect  to  the  right  of  possession  of  the  Zemin- 
dary  sufficiently  appears,  but  the  period  at  which 
they  commenced  is  not  in  evidence.  The  important 
matter  is  free  from  doubt,  that  during  the  period  of 
these  transactions  and  subsequently,  and  up  to  the 
time  when  the  letter  of  the  Appellant,  to  be  presently 
referred  to,  was  written,  the  Appellant  was  living  on 
the  Zemindar y,  and  had,  therefore,  probably  full 
means  of  ascertaining  the  real  truth  of  the  case  with 
respect  to  thess  advances. 
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In  this  state  of  circumstances  what  took  place  is       186L 

quite  natural.     The  Appellant    was  the    adopted   sou  Chetty 

of  the  late    Zemindar,    entitled,    as  it  seems,  to   the  comara 

Zemindar u ;    he   was   living    there,   and  had    attained  Vbntaca- 

' .  '  °  ;  CHELLA 

his  majority,  and  might  reasonably  be  supposed  to  be    Eeddyar 

in  the  enjoyment  of  the  revenues.  Kajah 

Accordingly  the  Plaintiff,  who  considered  that  the  ^JSJJSJS 

money  due   to  him  was   a  charge  upon    the    estate,     Jykngak 
/  ox  5    Baiiadoor. 

applied  to  the  Appellant  for  payment  of  the  amount 
due  on  the  bond. 

It  is  stated  by  one  of  the  witnesses  "  that  the 
Plaintiff  sent  him  to  the  Defendant  to  demand  of  him 
the  said  sum,  and  when  he  went  to  Torriorc,  and 
asked  the  Defendant,  he  said,  '  I  and  my  mother  are 
at  variance,  and  I  can  pay  the  debt  only  after  we 
come  to  some  settlement.'  ■  The  witness  then  says 
that  he  went  to  the  widow  and  asked  her,  and  she 
sent  by  her  servant,  Jamboovien,  Rs.  1,000. 

There  is  nothing  improbable  in  his  account.  The 
witness  says  it  happened  about  fourteen  years  ago. 
He  was  examined  in  August,  1856,  and  on  referring 
to  the  bond  it  appears  that  Rs.  1,000  were  paid  in 
May,  1842. 

This  statement  is  confirmed  by  another  witness, 
and  other  applications  to  the  Appellant,  and  similar 
answers  by  him,  are  sworn  to  by  other  witnesses. 

Nothing  is  more  likely,  therefore,  than  the  account 
which  is  given  in  the  evidence  that,  in  1845, 
Rs.  1,000  only  having  been  paid  in  respect  of  the 
bond,  a  written  demand  of  payment  should  be  made 
on  the  Appellant,  and  that  he  should  make  in 
writing  an  answer  to  the  same  effect  with  that  which 
he  had  given  verbally  on  several  previous  occasions. 
A  letter  is    accordingly  produced   and  proved,    dated 
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the  11th  of  March,  1845,  with  the  signature  of  the 
Appellant,  which  contains  a  distinct  recognition  of 
the  Plaintiff's  demand,  and  the  same  excuse  for  non- 
payment which  he  had  previously  offered,  viz.  that 
his  mother  was  still  in  possession  of  the  Zemindary, 
that  the  dispute  between  them  was  not  settled,  and 
that  he  had,  therefore,  no  power  to  discharge  the 
debt.  He  then  distinctly  states  that  on  inquiry  he 
finds  that    the    Bond    which    the    Plaintiff    holds  is 


Now,  it  is  said  that  this  letter  is  a  forgery,  but 
there  does  not  appear  to  their  Lordships  to  be  any 
evidence  whatever  to  support  the  charge,  nor  any 
the  least  improbability  in  such  a  letter,  under  the 
circumstances,  having  been  written. 

The  inference  drawn  from  the  evidence  in  both  the 
ZiUah  Court  and  the  Sudder  Adawlut  has  been  that 
this  Bond  was  given  for  debts  which  the  Defendant, 
as  owner  of  the  Zemindar?/,  might  be  liable  to  pay, 
and  that  by  his  own  acts  he  has  admitted  that  he 
actually  was  liable  to  the  payment,  and  their  Lord- 
ships entertain  no  doubt  that  this  is  the  right  con- 
clusion. 

It  is  necessary,  under  these  circumstances,  to 
allude  to  the  law  upon  these  subjects  as  laid  down  by 
this  Board  on  the  case  of  Hunnomanpersaud  Pandey 
v.  Mussumat  Babooee  Munraj  Koonweree  (6  Moore's 
Ind.  App.  Cases,  393),  with  respect  to  the  power  of 
the  manager  of  an  estate  on  the  part  of  an  infant  to 
charge  it,  for  no  question  of  law  arises  in  this  case 
when  the  facts  are  understood. 

Their  Lordships  will  have  no  hesitation  in  advising 
Her  Majesty  to  affirm  the  decree  complained  of,  with 
?08ti. 
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An  objection  was   taken  as  to   the  Plaintiffs  right        1S,3L 
to  sue   on   the  Bond,   but   that   objection  was   sufft-      Chettt 
ciently  answered  by  the  ^Respondent's  Counsel  at  the 


hearing. 
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Respondent. 


On  appeal  from  the  Sudder  Deivanny  A  date  ltd  at 
Madras. 


granted  in 

consideration 
of  military 


IHE  question  in  this  appeal  related  to  a  claim  by  i4th  &  i.",th 
the  Respondent  to  hold  under  a  Cuttoogootaga  tenure  lol>"  l861> 
(perpetual  lease  at  a  low  fixed  rent  payable  to  the  A.Cuttoogoo- 
Zemindar,  granted  in  consideration  of  military  ser-  (perpetual 
vices  performed  by  the  ancestors  of  the  grantee)  ga8^atatlow 
fifteen  villages,  forming  part  of  the  Zemindary  of  payable  to  the 
Yettiaponram,  in  Madras.  The  Appellant  was  Ze- 
mindar,   and    had    dispossessed    the    Respondent    of 

*  Present :    Members  of  the  Judicial  Committee, — Tlie  Right  formedbv 

Hon.  Lord  Kingsdown,  the  Eight  Hon.  Dr.  Lushington,  and  the  tlle  ancestors 

Eight  Hon.  Sir  Edward  Evan.  £riL)  of 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight  a   distance 

Hon.  Sir  James  W.  Colvile.  Part  of  a.  &- 

mindary  in 
Madras,  upheld. 

A  perpetual  lease  of  a  distinct  portion  of  a  Zemindary  is  not  within 
the  provisions  of  section  8  of  Mad.  Re.?.  XXY.  of  1802  and  does  not 
require  registration,  as  it  is  not  a  w  sale,  gift.or  transfer'"'  of  the  whole, 
or  any  portion  of  the  Zemindary, 

Semble  :  that  section  applies  only  to  questions  between  the  Zemindar 
and  theGovernmenfcwithaviewtopreventa  seven-nee  of  the  Zemindary 
without  public  notice  to  the  Government. 
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defence  to  the  action  brought  by  the  Respondent 
to  recover  possession  of  the  villages  was,  first, 
that   the  Respondent   anl    his    ancestors  never    had 
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right 


to  the  villages  other  than  as  lessees  for 
a  term,  under  temporary  leases,  and  that  Zemindars 
had  no  power  to  grant  lands  included  in  their  Sun- 
nuds  on  a  permanent  lease  ;  and,  secondly,  that  the 
permanent  lease  set  up  by  the  Respondent  in  sup- 
port of  his  claim  was  a  forgery,  but  even  if  a 
genuine  lease,  still,  it  could  not,  by  sec.  8  of  Mad. 
Reg.  XXY.  of  ]  802  (a),  operate  so  as  to  deprive  the 
Appellant  of  the  proprietary  right  in  any  portion  of 
his  Zemindary,  as  it  was  not  registered  in  the  Collec- 
tor's office.  The  Respondent  relied  upon  the  genuine- 
ness of  the  lease,  and  in  answer  to  the  second  branch  of 
the  defence,  respecting  registration,  contended  that  sec. 
8  of  Mad,  Reg.  XXV.  of  1802,  did  not  apply,  as  the 
permanent  lease   of  a   distinct  portion   of  the   Zemin- 

(«)  This  section  enacts  that  "  Proprietors  of  land  shall  be  at  free 
liberty  to  transfer, -without  the  previous  consent  of  Government,  or 
of  any  other  authority,  to  whomever  they  may  think  proper,  by 
sale,  gift,  or  otherwise,  their  proprietary  right  in  the  whole,  or 
any  part  of  their  Zemindaries  ;  such  transfers  of  land  shall  be 
valid,  and  shall  be  respected  hy  the  Courts  of  Judicature,  and  by 
the  officers  of  Government ;  provided  that  they  shall  not  be  repug- 
nant to  the  Mahomedan  or  Hindoo  laws  or  to  the  Regulations  of 
the  British  Government.  But  unless  such  sale,  gift,  or  transfer, 
shall  have  been  regularly  registered  at  the  office  of  the  Collector  ; 
and  unless  the  public  assessment  shall  have  been  previously  deter- 
mined and  fixed  on  such  separated  portions  of  land,  by  the  Col- 
lector ;  such  sale,  gift,  or  transfer,  shall  be  of  no  legal  force  or  effect ; 
nor  shall  such  transaction  except  a  Zemindar  from  the  payment 
of  any  part  of  the  public  land-tax  assessed  on  the  entire  Zemindar  y 
previously  to  such  transfer,  but  the  whole  Zemindar y  shall  continue 
to  be  answerable  for  the  total  land-tax,  in  the  same  manner  as  if  no 
such  transaction  had  occurred." 
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dury  was  not  included  in  the  words  "  sale,  gift,or  trans-         186L 
fer,"  and  he  further  insisted  that,  as  the  Cuttoogootaga    Vescatas- 
tcnure   of  the  Eespondent's  ancestors  existed  before   yettcapah 
the  Istimzar  sunnnd,  the  title  under  which  the  Appel-     Naickeb 
hint  claimed   the   Zemindar y,   the  objection  that  the      Alagoo 
Zemindar  had  no  power  to  grant  a  permanent  lease  of  seryagare*. 
part   of   the   Zemindary   could   not   be    supported,    as 
Mad.  Reg.  IV.  of  1822,  provided  that  the  Permanent 
Settlement  of  1802,  and  the  granting  of  the  Sunnuds 
11  were  not  intended  to   define,  limit,  infringe,  or   de- 
stroy, the  actual  rights  of  any  description  of  land- 
holders or  tenants/ '      Evidence  was  entered  into  by 
both  parties  in   the  Courts  in   India ;  both  of  which 
Courts  established   the   Respondent's  title,  and  made 
a  decree  in  his  favour,  with  mesne  profits. 

The  circumstances  of  the  case,  and  the  material 
documents  relied  on,  are  sufficiently  referred  to  in 
their  Lords] dps'  judgment, 

Sir  Hugh    Cairns,   Q.C.,  Mr.  J.   B.   Norton,  and 
Mr.  IF.  //.  Melvill,  for  the  Appellant,  and 

Mr.  B.   Palmer,  Q.C.,  and  Mr.    IF.  IF  Mackeson, 
for  the  Respondent. 

Upon  the  question  of  the  genuineness  of  the  lease, 
the  Respondent  relied  upon  the  concurrent  judgments 
of  the  Courts  of  India  in  his  favour,  citing  Cheyt 
Bam  v.  Ckowdree  Noivbut  Ram  (a),  and  it  was  sub- 
mitted, that  if  any  doubt  existed  the  Court  had  power 
to  order  the  original  lease  to  be  transmitted  to 
England  for  inspection.  McCarthy  v.  Judalt  (h), 
Mutsumat  Khooh  Koonwur  v.  Modnarain  Sine/  Cc), 

a    7  Moore's  Ind.  App.  Cases,  207.    (7/  12  Moore's  P.C.r'asc-?.  i  7, 
'■■    6th  Feb.,  1861. 

VOL.   VIU.  p   1 
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Their  Lordships'  judgment  was  delivered  by 


13th 
1 


Mard 

861.    . 


The  Eight  Hon.  Lord  Kin. 


IS  DOWN 


This  appeal  arises  in  a  suit  brought  by  the  Re- 
spondent to  establish  a  claim  to  hold  in  prepetuity,  at 
a  fixed  rent,  certain  villages  forming  part  of  the 
Zemindar?/  of  Yettiapooram,  which  belongs  to  the 
Appellant. 

The  Civil  Court  of  Tinnevelly,  in  which  the  suit 
commenced,  decreed  in  favour  of  the  Plaintiff's 
title,  and  that  judgment  has  been  confirmed  by 
the  unanimous  opinion  of  the  Judges  of  the  Sudder 
Adatvlut  of  Madras. 

The  Zemindary  in  question  is  of  great  extent,  com- 
prising above  one  hundred  villages ;  the  claim  of  the 
Eespondent  extends  to  fifteen  of  them. 

The  case  of  the  Respondent  is,  that  he  and  his 
ancestors  have  had  some  right  or  interest  in  those 
villages,  or  the  District  in  which  the  villages  now 
exist,  for  a  very  long  period,  long  antecedent  to 
the  establishment  of  the  English  authority  in  the 
country,  and  that  when  the  English  authority  was 
established  in  1803,  a  grant  of  the  whole  Zemindary, 
without  noticing  the  rights  of  the  Respondent's 
family,  was  made  at  a  fixed  jumma  to  the  Appellant's 
ancestor. 

That  in  order  to  secure  such  rights,  without  dis- 
turbing th«  grant  of  the  Zemindary,  an  agreement  was 
made  in  the  year  1805,  between  his  ancestor  and  the 
then  Zemindar,  by  which  it  was  settled  that  the  Re- 
spondent's ancestor  and  his  descendants  should  hold 
the  fifteen  villages  in  question   on  a   Cuttoogootaga 


lease,  or, 


villages 
in  other  words,  should  hold  them  in  per- 


petuity at  a  low  fixed  rent  payable  to  the  Zemindar, 
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and  that  such  rent  was  fixed  at  1,940  pons,  being  in 
fact  the  proportion  of  jumma  which  was  assessed 
upon  them  by  the  Government, 

The  Respondent  alleges  that  he  and  his  ancestors 
remained  in  possession  of  these  villages  under  this 
agreement  for  many  years  till  he  was  turned  out  of 
possession  by  the  Appellant  in  the  year  1848. 

The  case  of  the  Appellant  is  an  extremely  simple 
one.  He  alleges  that  the  case  set  up  by  the  Re- 
spondent is  a  pure  fiction  ;  that  the  documents  which 
he  produces  in  support  of  it  are  mere  forgeries  ;  that 
the  Plaintiff's  possession  began  in  the  year  1814, 
under  an  Ijarah  lease,  or  in  other  words  an  ordinary 
tenant  lease  at  a  rent  agreed  upon  J  that  such  lease 
was  from  time  to  time  renewed  for  different  periods, 
the  last  of  such  leases  being  made  on  the  29th  of 
July,  1836,  for  twelve  years,  on  the  expiration  of 
which  the  Plaintiff,  having  no  longer  any  right  to  the 
property,  was  turned  out  of  possession. 

In  support  of  this  case,  certain  instruments  pur- 
porting to  be  counterparts  of  these  leases  are  pro- 
duced, and  it  is  admitted  that  if  they  are  genuine 
they  are  quite  inconsistent  with  the  right  alleged  by 
the  Respondent. 

There  is  clearly  forgery  either  on  one  side  or  the 
other ;  and  both  of  the  Courts  below,  who  had  the 
documents  before  them,  have  concurred  in  attri- 
buting the  forgery  to  the  leases  produced  by  the 
Appellant. 

It  would  be  a  strong  measure  for  their  Lordships 
upon  a  question  of  fact  to  reverse  a  decision  founded, 
at  least  in  part,  upon  an  examination  of  the  docu- 
ments  themselves,    in    which    all  the  Judges  below 
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1861-        came   to    the    same    conclusion.     At  the   same  time, 

Vekcatas-   cases  may   exist   warranting   such    a  course,  and  one 

Yeitiapah  was  mentioned  at  the  Bar  in   which   this   Board   did 

Naickek     actually  adopt  it  (a).     The  question  is,  whether  such  a 

Alagoo     case  has  been  made  out  by  the  Appellant. 

sekvLares.       No  doubt  the  onus  was    on  the    Respondent,    who 

was  the  Plaintiff,  to  prove  his  case. 

Let  us  see,  then,  what  the  evidence  on  each  side 
was. 

The  first  instrument  produced  was  a  deed  on 
copper,  dated  in  1557,  and  purporting  to  contain  a 
grant  of  the  District  in  question  to  an  ancestor  of 
the  Respondent.  It  was  produced  by  the  Respondent, 
who  was  the  proper  person  to  have  it  in  his  custody, 
and  some  objections  alleged  to  exist  upon  the  face  of 
it,  as  if  it  had  borne  to  be  executed  by  a  person  not 
then  enjoying  the  sovereignty  of  the  country,  seem 
to  have  been  removed  by  the  diligence  and  exact 
investigation  of  Mr.  Mackeson. 

Many  other  documents  were  produced,  beginning 
in  the  year  1712,  and  bearing  different  dates  in  1747, 
1749,  1777,  1779,  and  1789,  all  showing  dealings 
with  the  property  by  ancestors  of  the  Respondent. 

It  is  said  that  there  is  no  proof  of  these  papers  ; 
they  are  all  of  a  date  which  excludes  the  possibility 
of  direct  proof  ;  but  they  are  proved  by  the  produc- 
tion itself  to  come  from  the  possession  of  the  Plaintiff, 
and  the  want  of  formal  proof  that  they  were  found 
in  his  muniment-room  cannot  be  regarded  as  of  any 
importance  in  a  suit  of  this  description. 

It  is  contended,  however,  that  they  are,  if  genuine, 
inconsistent  with  the  case  now  made  by   the  Respon- 
se McCarthy  v.  Judah,   12  Moore's  P.  C.  Cases,  47. 
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dent,  because  the  original  grant   appearing  to  be  rent         180L 

free,  it  is  improbable   that    the  Respondent's  ancestor  Vencatas- 

could  ever  have  accepted  a  lease  charging  him  with  a  yettiapas 
rent,  and  vet  such  is  the  nature  of  the  lease   now  set      Naickeb 

V. 

up  as  the  foundation  of  the  Respondent's  title.  Alagoo 

But  the  documents  produced  show,    that  whatever    SERVAGAREy. 
might  be  the  case   originally,   there  was,  in  1712,   a 
certain  tribute  payable   by  the  whole    Zemindar//  of 
which    one-sixteenth    part    was    apportioned    to    the 
Respondent's  district. 

The  Judges  below  placed  no  reliance  on  these 
documents,  not,  so  far  as"appears,  because  they  dis- 
believed their  genuineness,  which  their  Lordships  see 
no  reason  to  doubt,  but  because  they  held  them  to  be 
immaterial  to  the  Plaintiff's  case.  They  are,  how- 
ever, of  some  value  as  a  matter  of  inducement,  show- 
ing the  probabilities  of  the  statements  jmade  by  the 
opposite  party. 

The  next  document  which  the  Plaintiff  puts  in 
evidence  is  the  instrument  on  which  he  rests  his 
claim.  It  is  a  paper  writing,  alleged  to  be  signed  on 
the  5th  of  August,  1804,  by  the  then  Zemindar  of 
Yettiapooram,  and  addressed  to  the  ancestor  of  the  Re- 
spondent in  these  terms  : — "  As  I  have  leased  out  to 
you  fifteen  Cuttoogootaga  villages,"  it  then  enumerates 
them  "attached  io? Cuttalangoolam  division,  under  a 
deed  for  the  fixed  rent  of  1,940  pons,  you  should 
without  delay,"  continue  to  pay,  every  year,  the  said 
amount  into  the  treasury  of  the  Yettiapooram  Cut- 
cherry,  and  yourself,  your  son,  and  grandson,  can 
enjoy  the  said  fifteen  villages  for  ever,  paying  the  kist 
amount  thereof." 

Supposing  this  document  to  be  genuine,    of  course 
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there  is  an  end  of  the  case.     It  is,   However,   alleged 
by  the  Appellant  to  be  a  forgery. 

The  direct  evidence  in  support  of  it  is  not  very 
satisfactory;  it  is  spoken  to  by  several  witnesses  who 
profess  to  have  seen  it,  and  to  remember  its  execution 
nearly  fifty  years  before,  on  whose  testimony,  how- 
ever, no  great  reliance  can  be  placed ;  but  if  the 
dealing  with  and  possession  of  the  estate  has  been 
consistent  with  the  instrument,  its  date  sufficiently 
accounts  for  the  absence  of  better  direct  testimony. 

The  next  document,  in  point  of  date,  is  a  mort- 
gage, dated  in  1811-12,  made  by  the  grandfather  of 
the  Respondent,  to  a  person  named  Pillai/,  of  a  por- 
tion  of  this  property  for  a  term  of  ten  years. 

The  mortgage  is  sworn  by  two  witnesses  to  have 
been  in  possession  under  this  instrument,  and,  when 
the  debt  was  satisfied,  to  have  returned  the  deed  to 
the  mortgagor. 

K"ow,  the  date  of  this  instrument  is  more  than  two 
years  before,  as  the  Appellant  alleges,  the  Respond- 
ent's family  had  anything  to  do  with  the  property. 

In  addition  to  this,  there  is  the  testimony  of  many 
old  witnesses  that  the  ancestors  of  the  Respondent 
had  been  in  possession  of  this  property  for  very  many- 
years,  and  long  before  the  period  assigned  by  the 
Appellant  for  the  cemmencement  of  such  possession. 
The  office  of  Servagar  appears  to  be  one  of  authority, 
implying  the  command  of  one  hundred  men,  and  it  is 
shown  to  have  been  held  in  this  Zemindar y  for  a  very 
long  series  of  years  by  the  family  of  the  Respondent,, 
and  it  is  further  shown  that  the  grant  of  lands  in 
Cuttoogootaga  or  Java-tha,  is  a  usual  mode  of  remu- 
nerating: such  services. 
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The  case,  therefore,   of  the  Respondent  is   probable        18til- 
and  consistent,  Venoatas- 

But   the   evidence   goes  a   great  deal  further,    and    yettiapah 
shows  very  clearly,  in  the  opinion  of  their  Lordships,      Naicker 
that   the    title    of   Respondent   has   been  repeatedly       Alagoo 
admitted  by  the  ancestors  of  the  Appellant.  [Servagarex, 

The  lessee  seems  not  to  have  been  very  punctual 
in  the  payment  of  his  rent,  and,  in  the  year  1822, 
the  Zemindar  found  it  necessary  to  apply  to  the 
Collector  at  Ti.nnevelhj  to  enforce  payment,  and  he 
presented  an  arzee  on  the  27th  of  November,  1822,  to 
Mr.  Iluddleston,  the  then  Collector. 

The  arzee  in  question  comes  from  the  Collector's 
office  ;  it  is  open  to  no  suspicion,  and  it  is  of  itself 
sufficient  to  disprove  the  Appellant's  case,  and  to 
afford  a  strong  confirmation  of  the  statements  of  the 
Respondent.  It  is  to  this  effect: — -"  Fourteen  vil- 
lages in.  Cuttalangoolam  division,  attached  to  the  Zemin- 
dar// which  was  obtained  by  my  late  father  from  the 
Honourable  Company,  were  given  to  Alagoo  Moottoo 
Seruagaren,  son  of  Alagoo  Moottoo  Servagaren,  of  the 
said  Cuttalangoolam,  for  his  maintenance  at  jumma 
sipons  1,959  a-year  which  was  paid  by  him,  and, 
after  him,  by  his  son,  Alagoo  Moot/w  Servagaren,  in 
fact,  up  to  the  992  Aundoo  (this  date  corresponds 
with  the  year  1816)  ;  but  he  had  entirely  discontinued 
the  payment  of  the  same  for  the  Aundoo  993  and  994, 
though  he  was  holding  out  mere  promises  whenever 
demands  were  made  for  it ;  the  balance  due  by  him 
from  the  Aundoo  994  to  997,  amounts  to  about  pons 
1,541,  and  fanams  5f." 

This  is  a  statement,  therefore,  that  the  villages  had 
"been  granted  to  the  ancestor  of  the  Respondent  for  his 
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maintenance  at  a  fixed  jumma^  and  that  up  to  the  year 
1810  the  rent  had  been  regularly  paid  by  the  grantee, 
and  by  his  son, and  yet  it  is  now  pretended  by  the  Ap- 
pellant that  the  Eespondent's  ancestor  first  came  into 
possession  of  the  property  in  1814,  and  then  under  an 
Ijarah  lease.  It  is  clear  that  this  statement  refers  to 
the  payment  of  rent  for  a  considerable  period,  and 
could  not  mean  a  payment  for  two  years.  There  is 
evidence,  indeed,  that  the  person  to  whom  this  grant 
is  said  to  have  been  made,  and  who  is  represented  to 
have  paid  rent  under  it,  died  in  1808. 

The  Zemindar  then  prays  that  the  property  of 
Alugoo  Moottoo  may  be  attached   to  pay   this  demand. 

There  is  another  document  less  strong,  but,  as  far 
as  it  goes,  confirmatory  of  the  Plaintiff's  case. 

It  is  found  in  an  order  of  Mr.  Bird,  the  Collector, 
made  in  the  year  1845,  at  which  time  disputes  had 
arisen  with  respect  to  the  boundaries  of  some  of  the 
villages  in  the  Zemindar?/,  and.  amongst  others,  of 
villages  in  the  District  of  Cuttalangoolam,  the  District 
claimed  by  the  Eespondent. 

This  order  mentioned  that  the  Zemindar  had  sub- 
mitted an  arzee,  stating  that  he  had  nothing  to  do 
with  certain  lands  therein  mentioned,  "  which  are  in 
the  enjoyment  of  the  Mcrassidars  of  Cuttalanrjoolam, 
to  whom  he  had  leased  it  out  under  Cuttoogootaga 
tenure." 

There  is  abundant  other  testimony  in  support  of 
the  Eespondent's  case,  and  in  direct  contradiction  of 
the  Appellant's,  but  it  is  useless  to  pursue  it  further. 
Their  Lordships  have  not  the  slightest  doubt  that 
the  Court  below  could  have  arrived  at  no  other  con- 
clusion than   that  the   case  set  up  by  the   Appellant 
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was  based  in  fraud  and  perjury,  and  that  as  far  as        1861« 
the  facts  are  concerned,  the  Plaintiff:  had   completely    Ye.vcatas- 
established  his  claim.  Yeti-ia'pah 

It  is  hardly  worth   while  to   notice  the  objections     Naicker 
taken  to  the  Plaintiff's  documents.  Alagoo 

First,  it  was  said  that  the  sum  mentioned  in  the   seb°°™eN. 
paper  of  1805  (1,904  pons,  as  priuted  in  the  Records) 
differed  from  the  actual  rent  of  1,959  pons  and  some 
fanams  actually  paid. 

It  appeared,  however,  very  clearly,  that  the  1,904 
pons  was  a  misprint  for  1,940,  aud  that  the  difference 
between  1,940  and  1,959  odd  was  accounted  for  by 
the  addition  of  shroffage. 

The  representation  of  the  Appellant  that  the  di- 
vision of  the  Zemindar y  claimed  by  the  Respondent 
contained  only  thirteen  villages  at  the  period  when 
his  title  commenced,  and  that  two  of  them  were 
added  afterwards,  is  clearly  disproved  by  the  public 
accounts  for  the  year  1802,  showing  that  at  that 
time  Cuttalangoolam  was  a  known  District  held  on 
Cuttoogootaga.  containing  the  fifteen  villages  of  which 
it  now  consists,  and  was  subject  to  an  assessment  of 
],000  pagodas. 

It  is  said,  however,  that  whatever  may  be  the  Re- 
spondent's right  in  point  of  fact,  he  is  precluded 
from  recovering  by  an  objection  of  law,  viz.  that 
the  Plaintiff's  title  is  not  registered  according  to  the 
Madras  Regulation  XXV.  of  1802,  sec.  8  ;  and  it  is 
said  to  have  been  settled  in  India  that  although  an 
instrument  not  registered  may  be  good  against  the 
Zemindar  who  executed  it,  the  successor  is  not  bound 
by  it. 

The   language    of   the   Regulation   would   seem  to 

apply  to   questions  between  the  Zemindar  and  the 
vol  vnr.  q  1 
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isci.        Government,  and  to  have  been  framed  with  a  view  ol 

Vbncatas-    preventing   a    severance    of   the    Zemindary   without 

o-JL^t.T,    public  notice   to  the   Government.     It   is  not   very 

Xaicker      obvious  upon   what   principle  it   can   be  held  that  an 

instrument  good  against  the   party  making  it   is   bad 

against  an  heir,  if  the  ancestor  had  an  absolute  power 

of    alienation.     If    the    successor    is,    as    we    should 

term  it.  a  remainder  raanr  or  claiming  by  a  title  which 

the   ancestor  could  not   defeat,  the  ease,  of  course,  is 

different. 

But  their  Lordships  are  of  opinion, that  there  is  m 
this  case  no  ground  for  the  objection.  This  is  not 
an  alienation  of  the  Zemindary,  or  any  part  of  it, 
It  is  a  perpetual  lease  of  a  distinct  portion  of  the 
Zemindary;  which  constituted  a  distinct  portion 
before  the  Appellant's  title  to  the  Zemindary  accruedr 
and  such  an  estate  could  not,  without  great  violence 
to  the  language,  be  considered  as  a  transfer  within 
the  words  of  the  Regulation.  The  title  of  the  Re- 
spondent has  been  recognized  not  only  by  the  Ze- 
mindar who  created  it.  but  by  subsequent  Zemindar*, 
and  there  has  been  a  possession  under  it  of  above 
fifty  years. 

Their  Lordships  will  advise  Her  Mrjesty  to  affirm 
the  judgment  complained  of,  with  costs. 
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Moses  Kerakoose         -  -       -     Appellant, 

AND 

Benjamin  Brooks  -     -     Respondent* 

On  appeal  fronv the  Supreme  Court  of  Judicature  at 
Madras, 

\y    the    Supreme    Court    of    Madras   (lie    following 
special  case  was  stated  : —  Vjt^  ^)ec 


April,  1858,  by  the   Court  for  the  relief  of  Insolvent      Under  the 

Imperial  Sta« 

*  Presents    Members   of  the  Judicial    Committee, — The  Right   *"•*?,  nth  & 

Hoi.  Lord  Chelmsford,  the  Eight    Hon.   Lord    Kingsdown,    the   2',  relating  to 

Eight  Iluii.  Dr.  Lushington,  aud  the    Right  Hon.    Sir   Edward   Insolvent 
T)  '  debtors  in 

Kvan'  r  m  India,  the 

Assessors, — The  Right  Hon,  Sir  Lawrence  Peel  and  the  Right    Assignees 
Hon.  Sir  James  "VV.  I'olviK  h^  a  right  to 

1  subsequently- 

acquired 

property  of  an  Insolvent,  unless  the  Insolvent  has  obtained  a  certifi- 
cate and  discharge,  but  this  title  of  the  Assignees  is  subject  to  two 
qualifications  -first,  when  the  Insolvent  has  acquired  property  subject 
to  lions  and  obligations  ;  in  such  a  Case  the  property  taken  is  subject 
to  the  equities  and  charges  which  effect  it  in  the  hands  of  the  Insol- 
vent; and.  secondly,  when  the  Lnsolvent  carries  on  trade  at  a  sub- 
sequent  period,  with  the  assent  of  the  Assignees,  the  property  which  is 
acquired  in  the  subsequent  trade,  will  be  subject  in  equity  to  the  charge 
of  creditors  in  that  trade,  in  priority  to  the  claim  of  the  Assignees. 

An  uncertificated  Insolvent  borrowed  money  for  the  purpose  of  pur- 
chasing  goods  to  carry  on  a  business,  and  in  order  to  secure  the  advances 
made,  gave  a  bond,  and  agreed  in  wiitting,  to  excute  a  mortgage  of 
the  goods  so  purchased  to  the  lender  to  secure  repayment.  He  af  er- 
wards  executed  an  assignment  ofthe  goods  for  that  purpose.  The  busi- 
ness was  carried  on  with  the  knowledge  of,  and  without  any  objection 
by,  the  l  >lli<ial  Assignee.  The  lender  never  had  possession  of  the  "oods 
assigned  to  him  by  the  Insolvent,  and  the  same  remained  in  posse'-sion 
of  the  Insolvent   until  his  death.     Held   (reversing  the   decree  of  tk« 


;<io 
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1860.  Debtors  at  Madras,  adjudged  to  have  committed  an 
Kerakoose  act  of  Insolvency  under  the  18tli  Vict.,  c.  21,  sec.  0, 
and  on  the  same  day  the  usual  vesting  order  was 
made  under  the  11th  section- 
Such  adjudication  of  Insolvency  was  not  ques- 
tioned by  the  Insolvent,  who  afterwards  filed  lis 
schedule  in  the  matter,  and  on  the  ISth  of  September 
obtained  his  personal  discharge  under  section  47. 

The  insolvent  did  not  file  any  petition  under  the 
COth  section,  nor  did  he  obtain  his  discharge  in  the 
nature  of  a  certificate. 

The  Insolvent  previous  and  np  to  his  Insolvency 
was  the  proprietor  of  an  hotel  which  was  known  as 
the  ''Imperial  Hotel,''  and  after  his  discharge  this 
hotel  was  kept  by  T.  Soondarum  Moodclly  and 
P.  Appavoo  Moodclbj  who  engaged  the  Insolvent,  en 
a  salary  of  Rs.  40  a  month,  to  manage  as  their 
servant  the  hotel  known  as  the  'v  Imperial  Hotel  ;'r 
and  he  did  so  manage  the  same  down  to  the  7th  of 
February.  1859, 

On  the  7th  of  February,  1859,  the  Insolvent 
borrowed  from  the  Defendant,  Moses  Kerakoose,  who 
was  aware  of  such  insolvency,  lis.  10,000,  and  on  the 
same  day  lie  executed  his  Bond  to  Moses  Kerakoose 
in  the  peual  sum  of  Rs.  20,000,  conditioned  for  pay- 
ment of  Rs.  10,000,  and  interest  at  12  per  cent,  per 
annum,  three  months  after  date. 

On  the  same  7th  of   February,   1SG9,    the  Insolvent 


Srmveme  Court  at  Madras)  that  tLc  Insolvent' b  after  acquired  property 
was  erXeet  to  the  lien  of  the  lender,  and  that  such  lien  was  paramount 
to  anv  claim  of  the  <  >fficial  Assignee  under  the  insolvency. 

T$  ■Snrlnvolv,,!  was  under  the  prescribed  amount  limited  by  the 
Orrlfr  ^Council  of  the  10th  of  April,  1838.  I  pon  a  special  applica- 
?  tw;^uo°rin-  that  the  question  involved  the  construction  of 
arASo^SS^ectixigV  operation  of  the  la.  of  Insolvent 
debtor:-  in  India,  leave  tn  appeal  was  granted. 
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from  and  out  of  the   sum  of   Es.  10,000,  so   borrowed        i860, 
and    received  by  him  from    the  Defendant,  paid  to    Kerakoo&s 
the  said  T.  Soondarum  Moodelly  and  P.  Appavoo  Moo-      B  "■ 
delbj  the  sum  of  Rs.    0,500,  for  the  purchase  of  the 
furniture,    stock-in-trade,  and   goodwill   of  the  hotel, 
and  expended   the   remaining   sum   of   Rs.   3,500,  in 
the  purchase  of  certain   carriages,  horses,  and  harness, 
to  be  let  for  hire. 

On  the  same  day  the  Insolvent,  in  further  per- 
formance of  his  agreement  with  the  Defendant, 
executed  to  Moses  Kcrakooae  an  instrument  under 
seal,  in  these  words  :  — 

"  Know  all  men  by  these  presents  that  I,    AgoppaU 
Candasawmy    Moodelbj,  for   the   better    securing    the 
repayment  of  the   within  sum  of  Rs.   10,000  so  bor- 
rowed and  received  by   me   at  the  time  within  men- 
tioned, have    granted,   bargained,    sold,  assigned,  and 
set  over  unto   Moses  lierakoosc,  his   heirs,  executors, 
administrators  or  assigns  (Here  the  items  of   property, 
goods,  and  chattels  were   inserted,  and  the  instrument 
then  proceeded)  and  all   my  interest  due  and  to  grow 
due  thereon,  and  all  my  right,  title,  interest,  claim  or 
demand  whatsoever  of,   in,   or  to  the  same,  and  should 
default  be   hereafter  made  in  payment  of   the   within 
sum  of  Rs.  10,000,  so  borrowed  and  received  by  me 
as  aforesaid,  when  the   same   shall   become  due,  then 
I  do  hereby  for   myself,  and  my   heirs,  executors,  and 
administrators,  authorize  and  empower  the  said  Moses 
Kerakoose,  by  giving  me  three  days'  notice,  to  sell  and 
dispose  of  the   said  (Here  the   items  of  property  were 
inserted  over  again,  and    the  instrument    then  con- 
cludes in  these  words)  hereby   assigned   and  set   over, 
or  intended  to  be,  and  to   pay  and   apply  the  peocceds 
of  such  sale  in  discbarge  of  the  principal  and  interest 
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i860.        due  on  the  within  bond.      Agappah  Cimdasawmg  Moo- 
KEr^KoosE    deity.     Signed,  sealed,  and  delivered,  where  do    stamp 
B  v~  _        paper  is  to  be  had,  in  the   presence  of    Satour    Lazar^ 
C.  1  heroovengadow  Moodelly" 

The  whole  of  the  goods  and  chattels  mentioned 
in  the  instrument  were  purchased  by  the  Insolvent. 
by  and  with  the  sum  of  Rs.  10,000,  so  as  aforesaid 
lent  and  advanced* by  the  Defendant  to  the  Insolvent, 
and  the  sum  was  lent  and  advanced  by  the  Defendant 
to  the  Insolvent,  on  the  express  understanding  and 
agreement,  that  the  same  was  to  be  laid  out  by  him 
in  the  purchase  of  the  goods  and  chattels,  and  that 
the  same,  when  so  purchased,  were  to  be  mort- 
gaged by  the  instrument,  above  set  out  by  the  Insol- 
vent to  the  Defendant  to  secure  to  him  the  repay- 
ment of  the  sum  of  lis.  10,000  and  interest. 

The  whole  of  the  goods  and  chattels  mentioned 
in  the  above  instrument  were  contained  in,  and  kept 
upon,  the  premises,  called  the  (>  Imperial  Hotel/' 
situate  on  the  road  leading  to  St.  Thomas  Mount,  in 
which  the  Insolvent  from  and  after  the  7th  of 
February,  1S59.  with  the  Plaintiff's  kuoM'ledge  carried 
on  business,  as  an  hotelkeeper,  on  his  own  account. 

Moses  Kerakoose  had  no  possession  of  such  goods 
and  chattels,  or  of  any  part  thereof ;  but  the  same 
remained  in  the  Insolvent's  possession,  down  to  the 
date  of  his  death. 

The  Official  Assignee  had  no  knowledge  of  the 
Insolvent's  transactions  aforesaid  with  Moses  Kera* 
boose,  or  of  the  purchase  of  property  in  the  hotel, 
from  T.  Soondarum  MoodeUy  and  P,  Appavoo  Moo- 
delty. 

The  Insolvent  departed  this  life,  on  the  7th  of 
April,  1859,  intestate,  leaving  a  widow  surviving  him, 
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who  declined  to  administer  to   his   estate,   and   other        i860, 
debts  besides  that  to  the   Defendant    contracted   sub-   Kmukoosb 
sequent  to  his  insolvency. 

Moses  Kerakoose,  immediately  after  the  death  of 
the  Insolvent,  and  on  the  7th  of  April,  185&,  in- 
structed Messrs.  Athlon,  Richardson  k  Co.  to  take 
possession  of  all  the  goods  and  chattels  7uentioned 
and  set  out  in  the  instrument  of  'the  7th  of  Feb- 
ruary, 1859,  and  they  accordingly  placed  their  Peons 
in  charge  of  the  Hotel  and  of  (he  goods  hthI  chattels 
mentioned  in  the  instrument  of  the  7th  of  February, 
1859. 

The  Official  Assignee,  on  the  8th  of  April,  1S-59, 
instructed  Messrs.  Ash  ton,  Richardson  k  Co.  to  take 
possession  of  all  the  goods  ami  chatties  contained  in  or 
standing  on  the  premises  which  were  reputed  to  belong 
to  the  Insolvent,  and  thereupon  a  dispute  arose  be- 
tween the  Defendant  and  the  Plaintiff  as  to  the  right 
of  the  Defendant  to  the  properly  mortgaged  by  the 
Insolvent,  above  set  out,  and  it  was  ultimately  agreed 
that  the  property  so  taken  possession  of  by  Messrs. 
Ashlon,  Richardson  k  Co.,  under  the  orders  of  the 
Defendant,  together  with  all  the  other  property  in 
the  hotel,  should  be  sold  by  them  at  a  public  auction, 

The  nett  proceeds  of  the  sale  of  the  property  men- 
tioned and  set  out  in  the  instrument  of  the  7th  of 
February,  1859,  amounted  to  Es.  8,234.  7a.  9p. 

It  was  agreed  that  such  nett  proceeds  should  repre- 
sent the  goods  and  chattels,  and  that  no  action  for 
damages  should  be  brought  by  either  party  against 
the  other,  in  respect  thereof,  and  that  both  parties 
should  submit  themselves  to  the  judgment  of  the 
Supreme  Court  in  this  matter. 

The  question  for  determination  of  the    Court    wa»? 
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whether  such  nett  proceeds  formed  part  of  the  estate 
of  the  Insolvent,  to  be  distributed  amongst  the  cre- 
ditors under  the  insolvency,  and  if  so,  then  that  the 
same  might  be  declared  and  decreed  accordingly. 

The  .special  case  was  argued  before   the  Supreme 
Court    on  the    2nd  of    September,    1850,    and    stood 
over  for  judgment  until  the  12th  of  September,  1859, 
when     the     Court    decreed     that    the     nett  proceeds 
formed  part  of  the  estate  of  the  Insolvent,  and  passed 
to  the  Plaintiff  as  his  Assignee.   After  stating  the  above 
facts,  the  learned  Judge,  Sir  Adam  Bittle$ton,]jvocee&e<l 
as  follows  : — "  The  Defendant  never  had  possession  of 
the  goods  assigued  to  him  by  the  instrument  of  assign- 
ment of  the  7th  of  February,  1859,  but  they  remained 
in  the    possession  of    the    Insolvent,  who,     from  and 
after  that  day  to  the  day  of  his  death,  the  Tth  of  April 
in  the  same  year,  carried    on    business     as    an  hotel- 
keeper  on  his  own  account.  The    case    finds  that  the 
Insolvent  so  carried  on  business  with  the  knowledge 
of  the  Official  Assignee,  but  that  the  Official  Assignee 
had  no  knowledge  of  the  Insolvent's  transaction  with 
the  Defendant,  nor  of  the    purchase    of    the    property 
in   the   whole   from  Soondrum  Moodellij  and  Appavoo 
\Moodelly.     Upon  the  deatli  of  Cundasawmy,  the  goods 
in  question  were  claimed  by   the  Defendant  under  his 
mortgage,  and,  his  title  being  disputed  h)'  the  Official 
Assignee,  the  property  has  been  sold  ;  and  the  question 
submitted  by  agreement  to  this  Court  is,  whether  the 
nett  proceeds  of  such  sale  form  part   of  the  estate  of 
the  said  Insolvent  to  be  distributed  amongst  the  cre- 
ditors under  the  said  insolvency.  ]S"ow,  the  language  of 
the  Insolvent  Act  is  perfectl}'  clear.  It  leaves  no  room 
to  doubt  that  the  effect  of  the  vesting  order  is  to  vest 
in  the  Official  Assignee  all  the  future  estate,  title,  aud 
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interest  of  the  Insolvent  in  any  effects  which  he  may 
purchase  after  his  insolvency,  as  well  as  in  any  pro- 
perty to  which  he  may  have  been  previously  entitled. 
The  situation  of  an  Insolvent  who  has  not  obtained 
his  discharge  in  the  nature  of  a  certificate  under  the 
Statute,  11th  &  12th  Vlel.,  c.  21,  is  not  materially 
different  from  that  of  an  uncertificated  Bankrupt  under 
the  English  Bankrupt  Laws  ;  and,  as  a  general  rule, 
it  was  not  disputed  at  the  Bar  that  an  uncertificated 
Bankrupt  has  no  power  of  acquiring  property  for  him- 
self, but  whatever  he  acquires  passes  to  his  Assignees. 
In  Everett  y.  Backhouse  (10  Ves.  99),  the  Master  of. 
the  Rolls,  Sir  William  (Irani \  says}  ;  It  is  clear,  being 
an  uncertificated  Bankrupt,  he  could  acquire  property 
only  for  the  benefit  of  his  creditors  under  those  com- 
missions, unless,  indeed,  under  very  particular  circum- 
stances ;  where  the  Assignees  may  by  their  conduct 
have  precluded  themselves  from  claiming  the  property, 
which  they  have  permitted  the  Bankrupt  to  acquire  in 
the  trade  in  which  he  was  afterwards  engaged,  as  in 
Troughlon  v.  Gitley  (Ambler,  630);  but  in  other  cases, 
without  those  particular  circumstances,  it  is  perfectly 
clear  the  Bankrupt,  either  by  himself  or  a  partner, 
acquires  property  not  for  himself  or  his  new  creditors, 
but  for  the  Assignees  under  the  existing  commissions.' 
Accordingly,  it  was  argued,  on  behalf  of  the  Defendant, 
that  this  case  fell  within  the  principle  of  the  decision  in 
Troughlon  v.  Gitley^  and  the  comparatively  recent  case 
of  Tucker  v.  Hernaman  (1  Sm.  &  Giff.  394.  S.  C.  4  Do 
G.  Mac.  &  Gor.  395)  founded  upon  it.  But  it  seems 
to  me  that  the  present  case  cannot  be  governed  by  those 
decisions.  In  Troughton  v.  Gttlei/,  the  Assignees  were 
parties  to  the  original  arrangement,  by  which  the 
Bankrupt  was  put  into  possession  of  property  for  the 
VOL.  VI J i.  e  1 


elli  CASKS    rS     THE     PRI.VY     COUNCIL 

1860.        purpose  of  enabling   him  to   carry  on  his  trade ;   h 
Kkr\koo*e    was  afterwards  suffered  to  trade  for  four  years  without 
Brooks.      interruption    or  claim,   and,  upon   his  death,   after  he* 
had    made    pronfs    in    his  trade,   the   question  arose 
between  the  two  sets  of  creditors  in  an  administration 
suit,  and  the   Court  held  that  the  creditors  under  the 
commission  had,  by  their   conduct,  lost  their   priority. 
In     Tucker    v.     Menu/man    (1     Sm.     &     Griff.     399)y 
V.  0.    Staurt   says,    it   was   decided   by    Troughton  v. 
Gitley    that   the   Assignee    of   a    Bankrupt    who    has 
ncgleeted  his  duty  in  suffering,  the  Bankrupt   t®<  con- 
tract debts  and  amass  property,  is  to   be  postponed  to- 
subsequent   creditors.      And   in    the   same   case   upon 
appeal,  4  l)e  G.  Mac.  &  Gor.  399,  L.  J.   Turner  saidT. 
(  The   case  of    Troughton   v.    Gitley,  is   a  clear   autho- 
rity for  this,  thatr  if  creditors  under  a  commission  in 
bankruptcy    permit    the   Bankrupt   to    carry   on    his 
trade  subsequently  to  the   issuing  of  that  commissionr 
those  prior   creditors,  a,s  in   the  case   of  a   prior  mort- 
gagee standing  by   and   suffering   a  subsequent   mort- 
gage to  be  made,  without  giving  notice  of  his  security,. 
lose  their  priority  in  respect  to  the  debts  which  were  due 
to  them  ;   and  that  in  the  administration    of  the  estate 
of  a  Bankrupt  so  circumstanced,  the  debts  of  creditors 
incurred    subsequently    to    the    commission  must    be 
paid   in  priority,    upon    the    authority    of    Troughton 
v.  Gitley  thus  understood,    Tucker  v.    Ilernaman  was 
decided.     But   is  this  the  case   of  a  man   having  a 
lien   standing    by    and  letting   another   make   a  new 
security  ?       On    the    7th    February,    what    had    the 
Official  Assignee   or  the   creditors   done   to  preclude 
them   from   claiming   any  property  which  the  Insol- 
vent   might    acquire    by    purchase  ?    where    is    the 
conduct   amounting  to   a   declaration   to  all   mankind: 
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that  bo  had  sufficient  capacity  ?     The  case  states  that        isr;0- 
iie  did  on  that   day   purchase  the  goods  in  question,    Kei?*koose 
■and  the  Defendant  claims  under  an  assignment  from      lt  ^  „ 
him  ;    neither  the  Official    Assignee  nor  the   creditors 
under  the  insolvency  had  any  knowledge  of  that  trans- 
action, and  it  is   difficult  to  understand  how  they  can 
be  prejudiced  on  the  ground  that  they  permitted  that 
to  take  place  which  they  had  no  means  of  preventing. 
In    the  fact   that   the    Insolvent   afterwards  for   two 
months  carried  on  trade  on  his  own  account,  with  the 
knowledge  of  the  Official  Assignee,  I    can  discover  no 
ground  for  depriving  the  creditors   under  the  commis- 
sion of   their  priority   over   the  Defendant ;   and    the 
fact  that  other  debts,   besides  that   of  the   Defendant, 
were    contracted    subsequent  to  this   insolvency,  does 
not  seem   to  me    materially   to  affect    the  question   as 
between  the  Defendant  and  the  creditors  under  the  in- 
solvency.    It  was  not  discussed  at  the  bar,  whether  the 
creditors  whose  debts  were   contracted  during  the  two 
months  when  the  Insolvent  was  carrying  on  trade  on 
his  own  account   with  the  knowledge   of  the  Official 
Assignee,    would    be    entitled    to    priority's      Indeed, 
those    creditors    are   not  parties  to  this   case ;     their 
interests    have  not  been    represented    here,  and    they 
would  not  be  bound  by  this    decision.     But  I  have 
given    some    consideration     to     that    question  ;     and 
though  their    case    comes    much  nearer    to  the  case 
of  Treughtoa  v.  Gitlcy  than  the  ease  of  the  Defendant 
(so  that  if    the    Insolvent    had    made  profits   by  his 
trade,   even  in  the    short    period    of    two  months,   I 
should  have  been  strongly  inclined  to  think  that  they 
would  have  had  a  prior  claim  npon  the  profits  acquired 
in    that    trade),    yet,   inasmuch    as    the    property  in 
question  was  not  acquired  in    the  trade,  but   before 
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1860.  fVie  fradc  was  commenced,  nor  with  the  concurrence 
Keeakoosb  of  the  Official  Assignee  or  creditors,  but  without 
Bbooks  their  knowledge,  it  seems  to  me  that  the  equity- 
established  in  Troth/  It  ton  v.  Gitley  docs  not  apply  in 
this  case,  even  in  favour  of  those  creditors  whose 
debts  were  contracted  during  the  trading.  It  is  ob- 
servable that  in  Tucker  v.  Hernaman,  the  fund  upon 
which  the  subsequent  creditors  were  held  to  have  a 
prior  claim  appears  to  have  consisted  wholly  of  the 
profits  realized  in  the  business  carried  on  after  the 
bankruptcy;  and  though,  in  Trowjhton  v.  Gitley,  the 
priority  given  to  the  subsequent  creditors  extended 
to  the  original  fund  with  which  the  Bankrupt  com- 
menced trading  after  his  bankruptcy,  as  well  as  to 
the  profits  realized  by  him  afterwards  in  that  trade, 
yet  there  the  original  fund  and  the  subsequent  profits 
were  equally  acquired  with  the  knowledge  and  assent 
cf  the  assignees  under  the  commission.  It  might 
be  arurued.  on  behalf  of  this  class  of  creditors,  that 
though  the  Official  Assignee  knew  nothing  of  the 
transaction  with  the  Defendant,  or  of  the  purchase 
of  the  goods  by  the  Insolvent,  yet,  as  he  knew  that 
possession  of  them  had  been  delivered  to  the  Insol- 
vent, and  permitted  him  with  those  goods  to  trade 
on  his  own  account,  he  held  out  the  Insolvent  as  a 
trader  who  might  be  trusted,  and  by  so  doing  he 
has  precluded  himself  from  asserting  the  prior  right 
of  the  creditors  under  the  insolvency  to  any  part  of 
the  property  employed  in  that  trade.  But  the  pos- 
session which  the  Insolvent  had  was  not  inconsistent 
with  the  supposition  that  the  property  remained 
vested  in  others  ;  and,  indeed,  the  claim  of  the  Official 
Assignee  seems,  at  first,  to  have  been  made  upon  suclj 
supposition,  for  he  directs  Messrs.  Ashton  k  Bicliardson 
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to  seize  such  goods  as  were  reputed  to  belong  to  the  In-        1SG0- 
solvent ;  and  I  am  not  aware  that  it  is  any  part  of  the    Kekakoosei 
duty  of  an   assignee   to  interpose  for  the  purpose  of      buooks 
preventing  an  Insolvent  from   carrying  on   his   trade, 
if  any  friend  of  the   Insolvent  is  willing  to  trust  him 
with  the  possession  of  goods  for  that  purpose.     I  do 
not  see  how    he    could    effectually   prevent  such  an 
arrangement,  and  the  interests  of   the  creditors  under 
the  insolvency  might  often  suffer  if  he  did  ;  for,  if  the 
trade  is  subsequently  carried   on  with  profit,  the  fund 
realized  is  liable  to  their  debts,  after  those  of  the  sub- 
sequent creditors   have   been    discharged.     Therefore 
upon  the  whole,  under  the  very  peculiar  circumstances 
of  this  case,  1  think  that  even  the  creditors  whose  debts 
were  contracted  during  the  two  months,  from  the  7th 
of  February  to  the  7th  of  April,  could  not,  as  regards 
payment  out  of  this  fund,  claim  priority  on  the  credi- 
tors under  the  insolvency.     There  is  one  other  point  of 
view  in  which  I  have   considered  this  case.     Lord  St. 
Leonard's,  in  re  Atkinson's  Trust  (2  I)e  G.   Mac.    & 
Gor.   H3),  says,   '  It  may  be  considered  as  decided 
that  the  Assignee  in   insolvency  represents    the    In- 
solvent ;  he   stands  in  his  place,  and  takes   only  such 
interest  as  he   can  give,  and   subject   to  all   equities 
to    which    the    Insolvent    himself  is    bound ; '    and 
under   the   influence    of    feeling    that    the  case  was 
one  of  some    hardship   upon   the   Defendant,  I  have 
given  some  consideration  to  the  question  whether  any 
equity   in  the    Defendant's   favour,    binding    on   the 
Assiguee,  could  arise  out   of  the  agreement  between 
the   Defendant    and  the  Insolvent;   that   the   money 
lent  by  the  one   should   be   applied   by    the   other   in 
the  purchase  of  the  specific  goods  in   question  ;   and 
that   they   should  be  immediately   mortgagor]   to  the 
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1860.  Defendant ;  but  it  is  clear  that  the  intention  was 
Kerakoose  that  the  property  in  the  goods  should  vest  in  the 
Brooks  Insolvent ;  and  the  Defendant  knew  that  he  was 
dealing  with  an  insolvent,  and  that  circumstance 
seems  to  me  fatal  to  any  claim  for  equitable  relief 
on  his  part.  He  must  be  taken  to  have  con- 
sented to  advance  the  money  upon  such  a  security 
as  the  Iusolvent  was  legally  competent  to  give,  and,  if 
he  took  a  security  which  was  worthless,  he  took  it 
with  full  knowledge  of  the  circumstance  which  ren- 
dered it  so ;  and  ignorance  of  the  law  is  not  to  be 
presumed  ;  and  if  presumed,  would  not  afford  a  title  to 
relief.  In  the  case  of  Mcux  v.  Smith  (1  Mount.  D.&De 
O.  390),  which  I  mentioned  on  the  argument,  it  ap- 
pears that  the  Plaintiffs,  who,  upon  deposit  of  a  lease, 
advanced  £1.000  to  an  uncertificated  bankrupt  upon 
the  transfer  to  him  of  the  lease  of  a  public-house, 
were  ignorant  of  his  bankruptcy  at  the  time,  and 
that  the  very  same  act  which  gave  existence  to  the 
lease,  viz.  the  delivery,  was  the  act  which  consti- 
tuted the  deposit  and  the  lien.  I  have  come  to  the 
conclusion  that,  in  this  case,  the  property  in  these 
goods  acquired  by  the  Insolvent  by  purchase,  passed 
to  the  Official  Assignee  by  the  operation  of  the  vesting 
order,  and  that  the  proceeds  of  the  sale  form  part  of 
the  Insolvent's  estate,  to  be  distributed  under  the 
insolvency.  In  this  result  there  may,  at  first  sight, 
appear  to  be  some  hardship  upon  the  Defendant ;  but 
it  may  reasonably  be  supposed,  that  he  speculated 
upon  the  probability  of  the  Insolvent  being  able  to 
carry  on  a  profitable  trade,  and  of  succeeding  in 
realizing  a  fund  sufficient  to  pay  him  as  well  as  his 
other  creditors;  at  all  events,  he  might,  if  he  had  so 
chosen,  have  purchased  the  goods  himself,  in   which 
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ease  some    notice,   at    least,  -would    have  been   given        i860. 
that  the  property  in  the    Insolvent's    possession  was    k^T^oosh 
not    his  own.     And,    as  was    said  by  Bayley,  «/.,  in      x>  '• 
Nias  v.  Actamson  (3    Bar.  &    AH.,  231),     '  there  is 
no  hardship  in  this,  for    it   is    clear,  that    the  goods 
cannot    be  purchased     with  money    belonging   to  the 
Bankrupt  himself  ;    and,  if  purchased    by    money  be- 
longing to    a  friend,  it    is  as   easy     for  the    friend  to 
buy  it    and  to  have  the  legal  property    transferred  to 
him.'  " 

The  Defendant  filed  in  the  Supreme  Court  a  peti- 
tion for  leave  to  appeal  to  Her  Majesty  in  Council 
against  the  judgment  of  the  Court,  but  as  the  sub- 
ject matter  was  under  Rs.  10,000,  the  Court  refused 
to  allow  the  appeal. 

The  Defendant  then  presented  a  petition  to  Her  Ma- 
jesty in  Council,  praying  for  leave  to  appeal  from  the 
decree  of  the  Supreme  Court.  The  grouuds  for  the 
application,  as  stated  in  the  petition,  were,  that  the 
application  for  leave  to  appeal  was  refused  by  the 
Supreme  Court  solely  in  consequence  of  the  Order  in 
Council  of  the  10th  of  April,  1838,  the  amount  of 
the  nett  proceeds  being  under  the  appealable  value  of 
Rs.  10,000,  therein  prescribed  ;  that  the  question  at 
issue  was  one  of  general  interest  in  the  insolvency 
beyond  the  mere  amount  oi  the  nett  proceeds,  inas- 
much as  the  other  creditors  of  the  Insolvent,  subse- 
quent to  the  insolvency,  were  interested  in,  and  the 
other  property  acquired  by  the  Insolvent  since  his 
insolvency  was  affected  by,  the  decision,  and  that  the 
question  was  also  of  general  importance  in  India,  as 
involving  the  construction  and  working  of  the  Insol- 
vent Act  1 1th  &  1 2th  Yict.  c.  21. 
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1860. 
Kehakoose 

V. 

Brooks. 


Mr.  B.  Palmer,  Q.  0.,  in  support  of  the  petition; 
Their  Lordships*  granted    the    application,     upon 
the  sum  of  £300  being  deposited  for  costs. 
The  appeal  now  came  on  for  hearing. 

Mr.  B.  Palmer,  Q.  C,  and  Mr.  W.  \V.  Mackesotiy 
for  the  Appellant. 

It  is  submitted,  first,  that  the  loan,  bond,  and 
mortgage  formed  one  contemporaneous  transaction. 
The  mortgage  was  endorsed  on  the  bond,  and  it  was 
the  intention  of  the  parties,  previous  to  the  purchase 
and  loan,  that  the  lien  or  charge  of  the  Appellant 
upon  the  property  should  precede  any  interest  of  the 
Insolvent.  Such  is  clearly  the  substantial  effect  of 
the  acts  and  dealings  of  the  parties,  and  unless  this 
view  be  taken,  the  assignment  was  without  meaning, 
as  the  debts  of  the  Insolvent  exceeded  the  value  of  the 
goods  and  chattels  intended  to  be  mortgaged.  But, 
secondly,  even  if  the  goods  had  not  vested  in  the  Ap- 
pellant, as  we  insist  they  did,  the  fant  of  the  Insolvent 
having  been  allowed  by  the  Official  Assignee  to  carry 
ou  the  business  of  the  Hotel  on  his  own  account,  and 
deal  with  the  goods  and  chattels  as  his  own  property, 
is  conclusive  against  any  claim  by  him  on  behalf  of 
the  creditors,  and  estops  him  from  disputing  the  as- 
signment to  the  Appellant.  As  the  Official  Assignee 
did  not,  under  the  86th  section  of  the  Statute  J  1th  & 
12th  Vict.  c.  21,  enter  up  judgment  against  the  In- 
solvent, he  cannot  claim  any  property  acquired  by  the 

*  Present  :  Members  of  the  Judicial  Committee, — The  Right  Hon. 
LordKingsilown,  the  Eight  Hon.  the  Lord  Justice  Knight  Bruce, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Eight  Hon.  Sir  John 
Taylor  Coleridge. 

Assessor, — The  Right  Hon.  Sir  Lawrence  Beel. 
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Insolvent  subsequent  to  his  insolvency.  If  the  Official        186°- 
Assignee  could  take  the  property  it  would  be  subject    Kekakoose 
to  the  same  equities  which  subsisted  between  the  In-      bkooks 
solvent  and  the  Respondent. 

Upon  the  question  whether  the  proceeds  of  after- 
acquired  goods  belonged  to  the  Assignees  of  an  un- 
certificated Insolvent  or  to  the  mortgagee,  the  fol- 
lowing cases  were  relied  on  : — Platel  v.  Bevill  (a), 
Jackson  v.  Burnham  (b),  Aside//  v.  Aell(c),  Holsgravev. 
Hedges  (d\  Haivker  v.  Hallewell  (e).  Bailey  v.  Culver- 
well  (/),  Yeates  v.  Groves  (g),  Row  v.  Dawson  (/z), 
Lang  ton  v.  Ho  r  ton  (7),  Curtis  v.  Auber  (/),  Tapfrell  v. 
Hillman  {k\  Carvalho  v.  Burn  (7),  Lempriere  v.  Pas- 
ley  (m),  Everett  v.  Backhouse  (■«),  Belcher  v.  Oldfield  (o), 
In  re  Atkinson' }s  Trusts  (/»),  In  re  Barr^s  Trusts  (q), 
Winch  v.  Kcclcg  (r),  Twiss  v.  White  (s),  Woodland  v. 
Fuller  (7),  Troughton  v.  Gitleg  (u),  Tucker  v.  Herna- 
man  (x), 

Mr.   Lewis,  Q.C.,  and  Mr.  W.  H.  Melvill,  for  the 
Respondent. 

The  principle  which  concedes  to  the  creditors  of  an 
Insolvent,  debts  contracted  in  public  trade  subsequent 
to  his  insolvency,  a  priority  of  payment  out  of  the 
profits  of  such  trade,   has    no  application  to  a  debt 

(a)  2  Exch.  Rep.  519.     (b)  8  Exch.  Eep.  173.     (e)  Stra.  1207. 
(d)  3  Drew,  74.     (e)  2  Sm.  &  Griff.  498.     (/)  8  Barn.  &  Or.  448. 
((f)  1  Yes.  Jun.  280.  (h)  1  Ves.  331.  (i)  1  Hare,  549. 

(J)  1  Jac.  &  Wal.  526.  (k)  6  Man.  &  Gr.  245. 

(I)  4  Bam.  &  Ad.  382.    S.  C.  1  Ad.  &  El.  883.     7  Sim.  109. 

0)  10  Yes.  94. 


(m)  2  Term.  Eep.  486 

(o)  6  Bing-ti.  N.  C.  102 

v?    4  Kay&  John.  219 

(s)  3  Bingh.  486 

(m)  Arab.  630 

x    1  Sm.  &  Giff.  394.  S.O.  on  appeal,  4  De  G.  Mac.  &  Gor.  399 
YOL.  VI \ I.  S  1 


(p)  2  De  G.  Mac.  &  Gor.  140. 
(r)  1  Term.  Rep.  619. 
(0  3  Per.  &  D.  570. 
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1860.  contracted  iu  the  manner  stated  in  this  case.  Immep 
Kerakoose  diately  upon  the  purchase  of  the  effects  in  question  by 
Bkooks.  tne  Insolvent,  on  the  7th  of  February^  1859,  the  samo 
were  vested  in  the  Official  Assignee.  The  subsequent 
assignment  of  such  effects  by  the  Insolvent  to  the  Ap- 
pellant could  not  prejudice  or  affect  the  title  of  the 
Assignee,  as  the  statutory  title  of  Assignees  under  in- 
solvency is  not  subject  to  any  equity  arising  from 
dealings  of  the  Insolvent  subsequent  to  the  insolvency, 
except  iu  certain  cases  in  which  the  fact  of  the  person 
asserting  the  equity  is  shown  to  have  been  ignorant  of 
the  insolvency-  That  is  the  distinguishing  ingredient 
in  cases  of  this  kind  which  is  lost  sight  of  by  the 
Appellant  Exp.  Boulton  (a)  is  a  strong  case  in  our 
favour.  There  a  holder  of  shares  in  a  Railway 
Company  was  one  of  ther  secretaries  of  the  Company 
and  a  Solicitor.  He  borrowed  money  of  a  client  on 
a  deposit  of  the  certificates  of  the  shares,  but  no 
further  notice  of  the  deposit  was  given  to  the  Com- 
pany. The  Solicitor  became  Bankrupt ;  and  it  was 
held  by  the  Lords  Justices  that  the  shares  were  in  his 
Order  and  disposition  with  the  consent  of  the  client. 
In  the  present  case  it  cannot  be  denied  that  the  Ap- 
pellant was  aware  of  the  insolvency  at  the  time  of  the 
transaction  in  question.  Such  knowledge  is  fatal  to 
his  claim  to  have  a  prior  lien.  Neither  can  it  be  urged 
that  there  has  been  any  act  or  default  on  the  part  of 
the  Assignee  whereby  he  can  be  deemed  to  have 
waived  or  lost  his  right  to  such  effects  in  priority  to 
the  claim  of  the  Appellant. 

Next,  we  submit,  that  the  loan,  bond,  and  mortgage 
did  not  form  one  transaction,  or  that  the  parol  agree- 
ment  for  a   lien   at   the   time   of   the  advance  of  the 

(a)   1  De  G.  &  Jo.  163. 
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money  constituted  an  equitable  lien.  The  authorities 
upon  this  point  are  conclusive.  In  Exp.  Coombe  (#), 
Sir  John  Leech  says,  "  A  good  equitable  mortgage 
was  made  by  the  deposit  of  the  original  lease,  but 
the  parol  agreement  to  deposit  the  further  lease 
can  give  no  title."  Although  it  was  held  by  Lord 
St.  Leonard's,  in  re  Atkinson's  Trusts  (&),  that  the  title 
of  an  equitable  assignee  for  value  of  an  equitable 
interest  is  not  affected  by  the  previous  insolvency 
of  the  assignor;  yet  that  case  is  distinguishable 
from  the  present.  There  the  Assignee  had  no  notice 
of  the  insolvency.  Exp.  Hooper  (c)  is  an  authority, 
that  where  there  was  a  mortgage  to  secure  a  sum  of 
money,  and  the  mortgagor  afterwards  entered  into  a 
parol  engagement  that  further  sums  advanced  subse- 
quently to  the  mortgage  should  be  tacked  to  the  ori- 
ginal mortgage,  and  the  mortgagor  afterwards  became 
a  Bankrupt,  that  a  further  mortgage  was  not  created 
on  the  strength  of  the  parol  engagement.  [Lord 
Chelmsford :  It  is  impossible  that  you.  can  split  up 
the  transaction  or  contend  that  the  Assignee  is  not 
subject  to  the  same  equities  as  the  Insolvent  himself.] 
There  may  be  an  equity  between  the  Insolvent  and 
the  Appellant,  but  not  necessarily  so  as  against  the 
Assignee.  It  is  necessary  to  establish  that  the  party 
dealing  with  the  Insolvent  should  not  have  had  notice. 
[Lord  Kingscloicn  :  If  that  be  so,  as  you  broadly  lay 
down,  an  Insolvent  could  deal  with  nobody.]  You 
must  look  to  the  conduct  of  the  party  contracting 
with  the  Insolvent.  If  he,  knowing  the  insolvency, 
supplies  him  with  goods,  he^  gives  him  a  false  ground 
for  future  credit.     But,  admitting  that  the  loan,  bond, 

I  Madd.  251.  (i)  2  De  Gh  Mac.  &  Gor.  140, 

(c)  19  Ves.  477. 
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i860.        and  mortgage  must  be  looked  at  as  forming  one  trans* 

Kerakoose    action  ;  yet  in  every  case  where  property  passes  through 

-a  lK  the  Insolvent  and  is  dealt  with  as   his,  the  statutory 

ijROOKS. 

title  of  the  Assignee  at  that  moment  attaches.  There 
are  only  two  classes  of  cases  in  which  the  statutory 
title  of  the  Assignee  is  displaced ;  first,  where  the 
Insolvent  is  allowed  by  the  Assignee  to  continue 
trading,  then  we  admit  that  subsequent  creditors  have 
a  preference  on  subsequently-acquired  property.  This 
is  allowed  on  the  ground  of  public  policy  and  the  con- 
duct of  the  Assignee  in  leading  the  public  to  give  the 
Insolvent  credit.  Here  there  was  no  public  trading. 
It  was  a  mere  secret  and  private  dealing.  The  second 
class  is  in  choses  in  action.  That  rests  on  the  peculiar 
nature  of  the  property  ;  but  even  there,  want  of  notice 
of  the  fact  of  insolvency  forms  an  essential  en- 
gredient. 

The  Right  Hon.  Lord  Krixosnowx. 

The  case  rests  upon  a  narrow  point.  Under  the  Sta- 
tute, 1  Lth  &  12th  Vict.  c.  21,  the  Assignee  has  a  right 
to  the  subsequently-acquired  property  of  an  Insolvent, 
unless  the  Insolvent  has  obtained  a  certificate  and  dis- 
charge ;  but  the  Assignee^  right  to  the  subsequently- 
acquired  property  is  subject  to  two  qualifications.  In 
the  first  place,  if  the  Insolvent  has  acquired  property 
subject  to  liens  and  obligations,  then  any  property 
taken  by  the  Assignee  under  that  state  of  things  is 
taken  subject  to  those  charges  and  equities  which  affect 
the  property  in  the  hands  of  the  Insolvent.  The  second 
qualification  is  this,  that  if  the  Insolvent  carries  on 
trade  at  a  subsequent  period,  with  the  assent  f  the 
Assignee  of  the  estate  under  the  Insolvent  Act,  in  the 
first  instance  the  property  which  is  acquired   in   the 
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subsequent  trade  will  be  subject  in  equity  to  the  charge        iy60> 
of  the  creditors  in  that  trade,  in  priority  to  the  claim   Kkrakoosk 
of  the  Assignee  under  the  first  insolvency.  Brouks. 

jSTow,  in  this  case,  when  the  facts  are  understood, 
their  Lordships  cannot  entertain  the  slightest  doubt. 
It  is  admitted  that  what  has  been  done  misrht  have  been 
done  in  such  a  way  as  to  exempt  the  property  from  the 
claim  of  the  Assignees.  Then  what  is  the  transaction 
which  takes  place?  The  Insolvent  carries  on  for  a 
certain  time  the  business  of  a  Hotel,  as  agent  or  mana- 
ger for  other  persons.  On  the  7th  of  February,  1850, 
he  makes  an  arrangement  with  the  Appellant, by  which 
he  becomes  the  purchaser  of  the  property  now  in  dis- 
pute, and  carries  on  the  trade  subsequently  on  his  own 
account,  with  the  knowledge  of  the  Assignee  under 
the  insolvency.  Under  what  circumstances,  then, 
does  he  acquire  the  property  by  which  the  subse- 
quent trade  is  carried  on  ?  Does  he  acquire  an  absolute 
right  to  it,  discharged  from  any  lien,  or  does  he  acquire 
a  right  to  it  subject  to  a  legal  or  equitable  title  on  the 
part  of  other  persons  ? 

Xow,  it  appears  that  a  sum  of  money  was  advanced 
by  the  Appellant  for  the  purpose  of  being  laid  out  in 
the  purchase  of  the  property  ;  and  at  the  time  it  is  ad- 
vanced, it  is  advanced  subject  to  an  agreement,  that 
it  is  to  be  laid  out  in  that  particular  manner,  and  that 
the  property  is  to  be  assigned  to  the  person  who  ad- 
vances the  money  in  order  to  secure  the  repavment. 
A  mortgage  is  executed  accordingly.  It  is  one  trans- 
action by  which  the  Insolvent  never  acquired  any- 
thing except  subject  to  the  lien  of  the  creditor,  and 
the  Assignee  can  stand  in  no  better  situation. 

Their  Lordships,  therefore, must  advise  Her  Majesty 
that  the  judgment  of  the  Court  below  ought  to  be 
reversed,  and  with  costs. 
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-i5ni  l°HU»  PaL  Chowdhooey,    j      A      Umt 

and  others  -  -  -    )         21 

AND 

Kishen      Chu.xdee      Banmmsa    I       ff  j^f,, 

C/HOWDHoomr,  and  others     -    )  r 

On    appeal  from   the    Sudder    Dewanny    Adawlut   ai 

Calcutta. 

Heard  ex-parte. 

4th  Dec,  J_2IS  suit  was  instituted  in  the  Civil  Court  of 
l860-        Zillah   Backer 'gungey    to    recover   money   due    to    the 

Money  was  Appellants  on  a  loan  transaction  secured  by  mortgage. 

^.TcTS  and   The  principal  questions  raised  were,  first,  whether  the 

°the™'  e^e  Respondents  had,  as  they  alleged,  paid  off  the  loan, 

by  instai-       and  secondly,   whether   the   Respondents  had  proved 

tending  over  that  the  loan,  and  the  deeds  by   which  its  repayment 

a  period  of        ^  interest  was  secured,  together  constituted  a  de- 
eleven  years,    "  '      ° 

of  the  princi- 

restatl2per       *  Present :    Members  of  the    Judicial  Committee, — The    Eight 

cent.,  per         Hon.  Lord  Chelmsford,  theEight  Hon.  Lord  Kingsdown,  and  the 
annum,  calcu-  c._,.  j-d 

lated  up  to  a  Eight  Hon.  Sir  Edward  Evan. 

certain  date,       Assessors. — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 

JJaSE  =»• Sir  James  w- CoMe- 

struments, 

consisting  of  ,     ~     ,     , 

a  Due  Shoodee  Ijarah  (usufructuary  lease),  a  Bwr  Ijarah  Kurbooleat 
(underlease  agreement),  and  a  security  bond.  A  balance  being  found 
due  on  the  expiration  of  the  stipulated  time  for  payment,  the  securities 
were  put  in  suit,  when  it  was  pleaded  in  defence  that  the  lease  and 
underlease  were  a  fraudulent  contrivance  to  cover  illegal  interest,  and, 
therefore  vo-:d  bV  sees.  8  &  9  of  Ben.  Eeg.  XV.  of  1793.  Held  in  the  cir- 
cumstances and  from  the  account-,  that  the  transaction  was  not  a 
device   or  evasion  of  the  law  of  usury,  withm  that  Regulation. 
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vice,  within  the  meaning  of  Ben.  Reg.  XY.  of  1793,  («)        1860^ 
to  elude  the  rules  regarding   interest,   prescribed  by  and»dmohd» 
that  Regulation.  chowdhooby 

V 
KlSHKN 

(a)  The  following  are  the  sections  of  Ben.  Reg.  XV.  of  1793,  tear-  Bankekjea. 
ing  upon  this  point,  and  referred  to  on  the  heai'ing  of  the  appeal: — 

Sect.  II. — First :  If  the  cause  of  action  shall  have  arisen  before 
the  28th  day  of  March,  1780,  the  Courts  of  Civil  Judicature  are  not 
to  decree  higher  or  lower  rates  of  interest  than  the  following : — 

Second :  On  sums  not  exceeding  one  hundred  sicca  rupees,  three 
rupees  and  two  annas  per  cent,  per  mensem,  or  thirty-seven  ru- 
pees and  eight  annas  per  cent,  per  annum. 

Third :  On  sums  exceeding  one  hundred  sicca  rupees  two  per 
cent,  per  mensem,  or  twenty-four  per  cent,  per  annum. 

"  Sect.  IV. — If  the  cause  of  actionshall  have  arisen  on  or  afterthe 
1st  day  of  January,  1793,  the  Courts  are  not  to  decree  any  interest 
on  any  sum  whatever,  above  the  rate  of  12  per  cent,  per  annum. 

"  Sect.  VII. — The  Courts  are  not  to  decree  any  compound 
interest  arising  from  intermediate  adjustments  of  accounts.  This 
rule,  however,  is  not  to  extend  to  cases  in  which  accounts  between 
the  parties  shall  have  been  adjusted,  and  the  former  bonds  or 
agreements  cancelled, and  new  bonds  or  agreements  taken  for  the 
aggregate  amount  of  the  principal  and  the  legal  interest  remain- 
ing due  upon  the  adjustment  consolidated  into  principal. 

"  Sect.  VIII. — The  Courts  are  not  to  decree  any  interest  what- 
ever, in  any  case,  where  the  bond  or  instrument  given  for  the 
security  and  evidence  of  the  debt  shall  have  been  granted  on  or 
subsequent  to  the  28th  day.  of  March,  1780,  and  shall  specify  a 
higher  rate  of  interest  than  is  authorized  by  this  Regulation  to 
have  been  given  and  received  subsequent  to  that  date. 

"  Sec. IX. — Nor  to  decree  any  interest  whatsoever  in  favour  of 
the  Plaintiff,  in  any  case  where  the  cause  of  action  shall  have 
arisen  on  or  subsequent  to  the  28th  day  of  31  r  1780,  where 
a  greater  interest  than  is  authorized  by  this  Regulation  shall  have 
been  received,  or  stipulated  to  be  received,  if  it  be  proved  that  any 
attempt  has  been  made  to  elude  the  rules  prescribed  in  it,  by  any 
deduction  from  the  loan,  or  by  any  device  or  means  whatever  ;  nor 
to  give  any  other  judgment  but  for  the  dismission  of  the  suit, 
with  costs  to  be  paid  by  the  Plaintiffs," 
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i860.  The  Civil  Court  of  the  Zillah   Backergunge  decided 

anundmohl-n-  on  both   questions  in  favour  of  the  Appellants  ;    de- 
chowdhoory   claring,  as  to   the  first,    that  the   written  receipts   put 
''•  in   evidence   by   the   Respondents  to   prove  the   pay- 

CHuxDKft  ments  were  fabricated  ;  and,  as  to  the  second,  that 
the  Respondents  had  failed  to  prove  that  the  case  was 
brought  within  8th  and  Uth  sections  of  that  Regulation. 
The  Sadder  Dewanny  Court  upon  appeal  reversed  the 
decree  of  that  Court  on  the  second  question  only, 
declaring  that  the  case  was  shown  to  be  within 
sec.  9  of  that  Regulation,  and  dismissed  the  suit  with 
costs,  thereby,  in  effect,  decreeing  an  entire  forfeiture 
of  both  the  principal  and  interest  due  to  the  Appel- 
lants from  the  Respondents. 

The  circumstances  out  of  which  the  suit  arose 
were  these  :  — 

On  the  loth  of  October,  1844,  Woomakunt  Ban- 
ne/jea,  since  deceased,  the  father  of  the  second  and 
fourth  Respondents,  obtained  a  loan  of  Rs.  15,000, 
from  the  Chytunno  Kishen  Pal  Choivdhoory,  Banker, 
also  since  deceased,  and  the  father  of  one  of  the  Ap- 
pellants, named  Ram  Kishen  Pal  Chowdhoory  and 
Kalbj  Kishen  Pal  Choivdhoory,  and  uncle  of  the  other 
Appellants  Anundmohun  Pal  Choiodhoory,  Gobind 
Chunder  Pal  Chowdhoory,  Mohesh  Chunder  Pal  Chowd- 
hoory, and  who,  together  with  his  sons  and  nephews, 
constituted  an  undivided  Hindoo  family. 

At  the  time  when  the  money  was  agreed  to  be 
lent  it  was  also  agreed,  between  the  borrower  and 
lender  that  three  several  instruments  should  be 
executed  by  Woomakunt  Banner jea,  in  order  to  secure 
the  repayment,  by  instalments,  extending  over  a 
period  of  eleven  years  and  ten  months,  of  Rs.  15,000, 
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together  with  interest  thereon  at  the  rate  of   12  per        186°- 
cent,  per  annum.  Anuhdwohok 

•  Pal 

These  instruments  were  dated  1  Kartick  1251  (the  chowdhoort 
loth   of  October,   1844),  and   registered  in   the   Dis-      kisheh 
trict.  Chukddr 

The  first  of  these  instruments,  executed  by  Wooma- 
kunt  Bannerjea .called  an  Ijarah  Pottah  (instrument  of 
lease),  and  sometimes  a  Dye  8hood.ee  Ijarah  (usufruc- 
tuary lease),  was  as  follows  : — ■ 

"  To  Chytunno  Kishen  Pal,  son  of  Kishen  Mungul 
Pal,  deceased,  inhabitant  of  Lohojung,  Thannah  Raja- 
baree,  Zillah  Dacca.  This  Ijarah  Pottah  is  executed 
by  Woomakunt  Bannerjea  Choivdhoory,  inhabitant  of 
Kaleepara,  Thannah  Srcenaggnr,  in  the  above  Dis- 
trict : — My  ancestral  Zemindar y,  Talook,  and  Hoivalas, 
comprise  a  one-third  of  the  whole  12 -anna  share 
of  Pergunnah  Ramnuggur,  bearing  a  proportionate 
Stickler  jumma  of  Es.  1,220.  5a.  3p.,  out  of  the  whole 
Rs.  3, 6 GO.  15a.  9p.  ;  a  A- anna  share  of  the  entire 
16  annas  of  Tuppah  Kaderabad,  the  proportionate 
Sadder  jumma  of  which  is  Rs.  240.  11a.  3p.,  out  of 
the  whole  Rs.  962.  13a.,  subordinate  to  the  Collecto- 
rate  of  Zillah  Backer  gunge,  and  in  my  Nij  (own) 
name ;  Talook  Abdool  Momeen,  the  collections  of 
which  are  included  in  Zillah  Hyderabad,  bearing  a 
Sadder  jumma  of  Rs.  3.  4a.,  and  3p.  ;  Kharija 
Chuckla  Noorpoor,  the  collections  of  which  are 
realized  along  with  Zillah  Rajnuggur,  and  which  is 
named  Howala  A  tush  Khan,  bearing  a  Sadder  jumma 
of  Rs.  21.  5a.  4p.  ;  Howala  Anivar  Khan,  the  jumma 
of  which  is  Rs.  21.  5a.  4p;  ;  and  Howala  Sultan  Ma- 
homed, bearing  a  Sudder  jumma  of  Rs.  1.  la.  lp., 
subordinate    to    the     Collectorate    of     Zillah    Dacca 

YOL  YIII,  T  1 
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1860.        Gelalpore ;    so   that  in   the  above    two  'districts  my 
anundmohcn   rights    bear    a    total    Sudder  jumma   of    Comoany's 

,  of  my  own 


Pal 
Chowdhoort 


KlSHEN 

Chondt.:r 
BaNNEKJEA, 


Es.  1.508.  6p.  The  whole  of  this, 
consent  and  free  will,  do  farm  out  to  you  for  a  term 
of  11  years  and  10  months  from  the  month  of 
Kartici,  1251,  to  the  month  of  Sawun,  1263.  The 
Mofussil  proceeds  of  the  whole,  according  to  the 
fixed  annual  collections,  are  these: — in  Pergunnah 
Ramnagore,  Mousah  Balia,  Mouzdh  Bar j alia,  and 
Jowar  Shajeera,  yield  Es.  3,391.  10a*  3p. ;  Tuppah 
Kaderahad,  Es.  831.  10a. ;  and  Talook,Abdool  Momeen, 
Roivalas  A  tush  Khan,  A  mvar  Khan,  and  Saltan  Ma- 
homed, appertaining  to  Kismut  Muchooa,  Rs.  107.  12a. J 
in  all,  Es.  4,331.  3p.  Deducting  from  this  sum  the 
expense  of  collections  to  be  incurred  by  you  as  here- 
tofore, and  the  Chuckran  allowances  in  money  and 
lands  (that  is  on  account  of  Pergunnah  Ramnuggur)r 
Es.  344.  7a.  6p. ;  Tuppah  Kaderabad,H$.  133.  10a. 
and  Kismut  31uchooar  Es.  8,  amounting  in  all  to 
Es.  486.  la.  6p.,.  there  remains  Es.  3,84 k.  14a.  9p). 
At  this  calculation,,  the  Mofussil  proceeds  during 
the  above  term,  will  amount  to  Es.  45,498.  4a.  lp.  ; 
out  of  this  sum  you  will  make  over  to  me  annually 
the  Government  revenue  for  the  above  term,  which, 
Ht  the  above  rate  (that  is,  Es.  1,508.  6p.  per  annum.), 
amounts  to  Co.'s  Es.  17,845.  7p.  I  will  pay  this 
6iim  into  the  above  collectorates.  As  for  the  re- 
mainder, Co.'s  Es.  27,653.  3a.  6p.  which,  for  the 
above  term,  will  be  due  to  me  from  you,  I  have 
received  from  you  in  cash,  from  hand  to  hand,  on 
this  day,  at  Lahojung,  an  advance  of  Co.'s  Es.  15,000. 
Instead  of  repaying  this  sum,  Es.  15,000,  at  once,  it 
will  be  paid  by   instalments,  noted  below,  within  the 
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above  term  of  the  Ijarah,   11  years  and  10   months;        186°- 
hence,  interest  on  that  sum,  as  per  schedule,  at  the  rate  anondhohus 
of  1  rupee  per  cent.,  will,  for  the  above  term, amount  to  chowdhoort 
Es.l 2,653.  3a.  6p,  in  all,principal  and  interest,amount-     kishex 
ing  to  Es.  27,653.  3a.   6p.,  whieh  will  be  due  to  you.     Chuxdub 
iou  will,  tnereiore,   retain  the  aloresaid   Zemindar y, 
Talook   and    Hoivalas    in    your    own    possession   and 
control  for  the  above  term  of  the  Ijarah,  11  years  and 
10  months,   collect  rents  in   the   Mofussil,    according 
to  the  gross  assets,  and,   after  deducting  the  expenses 
of  collection  and  the  Government   revenue,   you  will 
take,  in  liquidation  of  the  above  principal  and  interest, 
the  whole  of  the  above  sum  of  Es.  27,653.    3a.  6*p., 
which  is  due  to  me.     I  will  not,    during  the   term  of 
the  Ijarah,  alienate    the  property   mentioned   in  this 
Pottah,  either  by  sale  or   gift.     Should  the   aforesaid 
Mehate  be   sold   for  arrears   of  Government   revenue, 
then,  out  of  the  above  amount,   whatever  will  remain 
due  to  you  at  that   period,  after   deducting  the   sums 
repaid,  will  be  paid,  without  any  objection,  by  myself 
•and  my  heirs.     In  failure  of  payment,  the   same  will 
be  realized  from   my    other    real   and  personal  pro- 
perties, and  no  objection,  either  on  my  part  or  on  the 
part  of  my  heirs,  will  be  admitted.      The  Sadder  and 
Mofussil  expenses   and    losses,    on    account    of    suits 
relative    to    the    aforesaid    Mehals,    which    are    now 
pending,  or  which  will  be  instituted  in  future,  in  the 
Oivil  or   Criminal  Courts,  the   Collectorate,    &c,  will 
be  payable   by  myself,   and  you  have  nothing  to  do 
with  them.     Under  these   terms,   and   on   receipt  of 
Es.  15,000,  do  I  execute   this  Dye   Shoodee  (usufruc- 
tuary) Ijarah  lease,and  take  a  Kurbooleat.-'  A  schedule 
showing  the  instalments  payable  was  annexed. 
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a-nundmohun 
Pal 

Chowdhoory 

v. 

KlSHEX 

CHDJfDUR 
$ANNERJEA. 


The  second  instrument  was  executed  by  the  Re- 
spondents, Krishto  Chancier  Bannerjea  Chowdhoory,  on 
behalf  of  WoomaJcunt  Bannerjea,  whose  Gomashtah  he 
was,  called  a  Dur  Ijarah  Kurbooleat  (an  under-lease 
agreement),  and  which  became  necessary  as  it  had  been 
agreed  between  the  principal  parties,  as  is  usual,  that 
the  mortgagee,  Chytuano  Kishen  Pal  Chowdhoory 
should  not  enter  into  actual  possession  of  the  pro- 
perty, or  into  receipt  of  the  rents,  under  the  Ijarah 
Pottah,  but  that  as  lessor  under  it  he  would  grant 
(which  he  did)  an  underlease  to  the  Respondent, 
Kishen  Chunder  Bannerjea,  as  the  appointee  of 
Woomakun t  Bannerjea. 

"  To  Chytunno  Kishen  Pal.     You  have  taken  an 
Jjarah  lease  of  the  ancestral  Zemindaries,  Talooks,  and 
Howalas  of  WoomaJcunt  Bannerjea  Chowdhoory.  There- 
fore,   Bannerjea .  Chowdhoory   being  security,     I     do, 
hereby,  of  my  own  accord,   take  a  Dur  Ijarah  from 
you  of  the  above-mentioned  MehaU  for  the   said  term 
of  11  years  and  10  months,  the  annual  Mofussil  pro- 
ceeds of  which  are,   as   stated  in   the  Ijarah  lease, 
Rs.    3,391.   10a.   3p.   in   Mouzah  Balia  and  Mouzah 
Burjalia,  and  Jowar  Shajurah,   appertaining  to  Per- 
gunnah  Ramnuggur  ;  Rs.  831.  10a.  in  Tuppa  Kadera^ 
lad,  and  Rs.   107.    12a.   in    Talook  Abdool  Momeen ; 
Howala   Atush  Khan,  Anwar  Khan,  and   Sultan  Jla- 
homed)  appertaining   to  Kismut  Muchooa,    making  a 
total  of  Rs.  4,331.    0a.  3p.,   from  which  is  to   be  de- 
ducted Rs.  486.  la.  6p.,  being  the  collection  charges, 
&c,  due  to  me,  as  stated  in  the  Ijarah  Pottah,  as  well 
as  the    Chuckran   allowances    in   money    and   lands, 
viz.,  Rs.    344.    7a.    6p.    for    Pergunnah    Ramnuggur, 
Rs.  133.  10a.   for  Tuppah  Kaderabad,   and  Rs.    8  for 
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Kismut  Muc/tooa,  making  a  total  of  Es.  186.    la.   6p.         186°- 
That,  from  the  remainder  of  Es.   3,844.  14a.    9p.  per  andwdmohds 
annum,  or  from  the  total  sum  of  Es.  45,498.   4a.  lp.,   chowdhooky 
accruing  during  the  said  term,  I  will  pay  to  Banner jea      xishen 
Chowdhoory,  the  proprietors,  according  to  the  terras     Chuxdur 
of  the  Pottak,  the  sum   of  Es.    17,845.0a.  7p.,  being 
the  total  amount  of   Sudder  jumma  for   the   terra    at 
the  rate  of  Es.    1,508.   0a.  6p.   per  annum,  as  stated 
above,  by  whom  the  same  shall  be  paid  into  the   Col- 
lectorates.  The  remainder,  Es.  27,653.  3a.   6p.,  which 
would  be  due  to  you  for  the  period,  shall  be  paid  to 
you  by  me  without  any  objection,  according   to  the 
undermentioned  instalments,    and   on    the   following 
months  of  each  year.     Failing  to  pay  any   instalment, 
I  will  pay  interest  at  one  rupee  per  cent,  per  month. 
All  profits  arising  from  increase,  and  losses  incurred 
on  account  of  decrease  in  the  fixed  collections  of  the 
Mehals,  caused   by  inundation,  drought,  damage,  &c, 
as  also  all  costs  of  suits  pending,  or  that   will  here- 
after be   instituted    in  the  Criminal  and  Collector's 
Courts,  &c,  will  go  to  my  account,  and   you  have  no 
concern  with   them.     In    case  the  rents  be  not  paid 
according  to  the  stated  instalments,  you  will  realize 
them  in   conformity  with  the   Eegulations  that  are 
now  or  will  hereafter  be  in  force  as  regards  the  col- 
lection of  rents.     I  or  my  heirs  are  not  at  liberty 
to  relinquish  this   Dur  I  jar  ah  within  the  aforesaid 
period."     A   schedule  showing  the   instalments  pay- 
able here  followed. 

The  third  and  last  instrument,  called  a  security 
bond,  was  executed  by  Woomakunt  Banner j earn  order 
to  guarantee  the  due  performance  of  the  conditions, 
contained  in  the  above  Kv.rbooleat. 
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18€0.  After  the  execution   of  these  instruments    Wooma- 

Ascbdkohoh    hunt  Banacrjea.  and  the  Respondent   Kishen  Chunder 

chowdhoort    Banncrjea,  as  such  under  lessee,  were  jointly  in  pos- 

Kishen       session  of  the  land  and   premises   mentioned  in    the 

Chcxdcr     securities. 

Woomdkunt  Banner jea  died  in  1845,  leaving  three 
eons,  the  Respondents,  Brojo  Chunder  Bannerjea, 
Chunder  Kunt  Bannerjea,  and  Soorjoo  Kunt  Bannerjea, 
his  joint  heirs  him  surviving,  who  accordingly  entered 
into  and  have  since  remained  in  joint  possession  of 
the  land  and  premises  with  the  other  Respondent, 
Kishen  Chunder  Bannerjea. 

It  appeared  that  between  the  16th  Poos  B.  E.,  1251 
(corresponding  with  the  30th  of  December,  1844), 
aud  the  23rd  Maugh  B.  E.  1256  (corresponding  with 
the  4th  of  February,  1849),  the  aggregate  sum  of 
Company's  Rs.  7,398.  12a.  was  paid  in  divers  amounts 
to  account  of  instalments  under  the  securities,  partly 
by  the  late  Woomdkunt  B  miner jea,  during  his  life,  and 
partly  by  the  Respondents  since  his  death,  but  no 
further  payments  were  received  in  respect  of  the 
loan. 

In  consequence  thereof,  the  Appellants,  together 
with  one  Mussamaut  Shukee  Monee  Choiodhooranee, 
since  deceased,  who  had  survived  Chytunno  Kishen  Pal 
Choiodhoorijj  put  the  securities  in  suit,  and,  on  the 
28th  of  February,  1853,  they  filed  a  plaint  in  the  Ziliah 
Court  of  Backergunge,  which,  after  setting  forth  that 
the  loan  of  Rs.  15,000,  and  also  the  other  principal 
facts  before  mentioned,  sought  to  recover  a  balance, 
after  crediting  the  amount  so  received  as  aforesaid,  of 
Rs.  18,381.  10  a.,  due  from  the  Defendants  at  the 
date  of  plaint,   under  the  three   several  instruments, 
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which  were  therein  relied   on,  as  having  been  duly        18G0- 
executed,    to    secure    the    repayment    of     loan  ■  of  anundmohus 
Es.  15,000,  and  interest  at  12  per  cent,  per  annum,  chowdhoort 
and  in  such  instalments  as  aforesaid;    and  the   plaint      kishbs 
prayed  that  the  sura  of   Es.  18,381    10a.,  the  balance    Chdndub 

...  ,  •      i        i  ii  i      n  i  BaNSKIUKA, 

claimed  to  oe  uue,  might  be  awarded  and  decreed  to 
be  paid  from  the  properties  leftb}T  Woomakunt  Banncr- 
jea,  in  the  deeds  mentioned  in  the  instruments,  and 
also  from  the  other  real  and  personal  properties  of 
the  Defendants. 

The  joint  answer  of  the  Eesponcients,  Brojo  Chancier 
B  aimer jea  and  Chunder  Kurd  Bannerjea  stated,  that 
the  loan  of  Bs.  15,000,  was  not  paid  down  in  cash  on 
the  1st  Kartick  1251,  but  was  made  up  as  alleged' of 
a  sum  of  Es.  11,300,  the  balance  of  principal  and  in- 
terest, part  of  which  they  submitted  was  illegal,  due 
from  their  father,  Woomakunt  Bannerjea,  on  five  several 
bonds,  and  of  the  sum  of  Bs.  3,700,  paid  him  in  cash 
on  the  last-mentioned  date  ;  that  the  execution  of  the 
lease  and  sublease  was  a  mere  fraudulent  contrivance* 
to  cover  the  receipt  of  illegal  interest,  the  addition  of 
the  sum  of  Es.  12,653.  3a.  Gp.  being  an  illegal  anti- 
cipation of  interest,  and  the  provision  as  to  interest 
on  instalments  when  over  due,  being  a  device  to 
receive  compound  interest,  and  that,  therefore,  the 
suit  ought  to  be  dismissed,  even  as  regarded  the  small 
portion  of  the  principal  due,  with  reference  to  sections 
8  and  9  of  Ben.  Eeg.  XY.  of  1793;  that  the  De- 
fendants had  repaid,  in  respect  of  the  loan,  the  sum  of 
Es.  17,972.  8a.  8p.  for  which  they  held  receipts,  and  a 
further  sum  of  Es.  700,  for  which,  as  they  admitted, 
they  had  no  written  acknowledgment  ;  that  the  right 
and  interest  in  the  lands  mentioned  in  the  instruments 
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i860.        0f   mortgage   securities  were  not  liable   to  be   sold  by 
Ajtondmohot  auction,  or  the  amount  due  to  be   recovered  from  the 
chowdhoori-    same,  as  the  Mekals  had  been  alienated. 
"Kishbn  Tue  replication  denied  the  statements  in  the  answer, 

Chtodtjb  anci  ia  particular  the  payments  therein  alleged  were 
denied.  The  replication  explained  that  the  sum  of 
Rs.  12,653.  3a.  Cp.,  stated  to  be  the  total  amount  of 
interest,  was  not  interest  on  the  whole  principal  sum 
of  Rs.  15,000,  for  the  whole  term  of  II  years  and 
10  months,  but  only  on  the  balance  from  time  to  time 
to  remain  outstanding,  supposing  each  instalment  was 
paid  at  due  date,  and  that,  therefore,  if  the  instalments 
were  not  duly  paid,  the  provision  in  the  mortgage  se- 
curities for  the  payment  of  interest  thereon  was  just 
and  legal,  and  it  was  denied  that  any  excess  of  legal 
interest  or  compound  interest  had  been  received. 

The  answer  of  the  other  Respondent,  Kiss  en  Chunder 
Bannerjea,  stated  that  the  amount  of  the  liability  of 
Woomakunt  Bannerjea,  together  with  illegal  interest 
thereon,  was  determined  at  Rs.  15,000,  and  the 
securities  were  given  to  cover  that  sum  with  interest ; 
that  as  he  was  then  Gomastah  of  Woomakunt  Banner- 
jea, he  signed  his  name  to  the  sublease  as  requested 
by  him,  but  that,  with  this  exception,  he  had  no  con- 
nection with  the  debt,  or  with  those  instruments,  and 
was  not  in  possession  of  the  property. 

An  account  was  filed  which  showed  that  the  balance 
of  Rs.  18,381.  10a.,  principal  money  and  interest 
sought  to  be  recovered  by  the  plaint,  was  owing. 
This  account  so  given  in  evidence  was  calculated  on 
this  principle.  The  principal  money,  beginning  with 
full  amount  of  the  original  loan,  viz.  Rs.  15,000,  was 
entered   in  that   account  in   one  column,   and  simple 


ON    APPEAL    FROM    THE    EAST    INDIES. 


169 


interest    thereon,  accruing,  under   the   agreement,  at        1860> 

the  rate  of  12  per  cent,   per    annum,   was  separately  anckdmohus 

entered  in  another  column  ;  and  the   account  showed    chowdhoory 

that  the  sums  actually  paid  from  time  to   time  were,      kishen 

as  received,  applied  first  to  the  discharge  of  the   in-     Chuwdbb 
'     L  L  °  Bannerjea  , 

terest  accrued  due,  and,  when  the  amount  of  any  pay- 
ment was  large  enough  to  admit  of  it,  which  was  only 
on  two  occasions,  viz.  the  15th  Poos,  1251,  and 
18th  Poos,  1252,  the  surplus  was  applied  in  reduc- 
tion of  the  principal.  The  Defendants  filed  state- 
ments of  account  with  the  object  of  making  it  ap- 
pear that  illegal  interest  had  been  charged  by  the 
Plaintiffs. 

The  Plaintiffs  filed, as  their  evidence,  the  three  seve- 
ral instruments  forming  the  mortgage  securities  herein- 
before mentioned.  Ten  witnesses  also  were  examined 
by  them  to  prove  the  loan  and  actual  payments  by 
Kishen  Pal  Chowdhoory  of  the  full  sum  of  Rs.  15,000, 
at  the  time  of  the  execution  of  the  instruments  as 
well  as  the  due  execution  of  the  latter  by  Woomakuni 
Bannerjea  and  Kishen  Chunder  Bannerjea  respectively, 
and  also  that  promises  of  payment  of  the  balance 
claimed  by  the  Appellants  to  be  due  had  been  made  by 
the  Respondents  since  Woomakunt  Bannerjea1  s  death. 
The  Defendants  filed  five  documents  purporting  to  be 
Bengalee  Bonds,  and  alleged  to  have  been  executed 
by  Woomakunt  Bannerjea,  at  different  dates  between 
the  7th  of  February,  1837,  corresponding  with  the 
26th  Maugh,  1243,  B.E.  and  24th  of  September,  1844, 
corresponding  with  the  9th  Assin,  1251,  B.  E.,  in 
favour  of  Kishen  Pal  Choivdhoory,  as  the  lender  of 
the  moneys  therein  respectively  mentioned,  and  which 
these  alleged  Bonds  purported  to  cover,   in  the   whole 
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Anuudmohun 

Pal 
Chowdhoory 

V. 
KlSHEN 

Chuxder 
Baxter  jea. 


the  aggregate  sum  of  Rs.  9,700  for  principal  mone}^ 
admitted  to  have  >een  lent,  exclusive  of  interest;, 
which  was  conditioned  to  be  paid,  on  the  principal 
moneys  aforesaid,  at  the  rate  of  12  per  cent,  per 
annum.  Xone  of  these  Bonds  had  been  registered. 
They  also  filed  certain  other  documents,  five  of  which 
purported  to  be  the  suleanas  (yearly  receipts),  having 
different  dates  between'l  7th  of  March,  1S457  corre- 
sponding with  5th  Chcyt,  1251,  B.  E.,  and  19th  of 
March,  1852.  corresponding  with  the  7th  Cheijt,  1258, 
B.E.  ;  and  the  r? 'gaining  fifteen  documents,  purport- 
ing to  be  the  dakhillas  (receipts)  bearing  different 
dates  between  the  31st  of  December,  1814,  corre- 
sponding with  the  17th  Poos,  1251,  B.  E.,  and  the 
2nd  of  January,  1852,  corresponding  with  the  19th 
Poos,  1258,  B.  E.  The  aggregate  amount  alleged  to 
be  covered  by  those  fifteen  documents  was  Rs.17,972. 

8a.  8p. 

None  of  these  alleged  suleanas  and  dakhillas,  it 
appeared,  were  written  on  stamped  paper,  but  they 
had  each  been  stamped  two  months  subsequent  to 
the  date  on  which  the  plaint  was  filed. 

Ten  witnesses  were  examined  on  behalf  of  the 
Defendants  to  establish  the  suleanas  and  dakhillas 
filed,  and  these  witnesses  were  also  examined  to 
prove  that  the  sum  of  Rs.  15,000,  was  not  paid  in  full, 
but  that  some  part  of  it  was  made  up  of  illegal  in- 
terest charged  under  a  verbal  agreement  made  at 
the  time  of  the  alleged  execution  of  the  five  several 
last-mentioned  Bonds,  and,  as  it  appeared,  directly 
at  variance  with  the  condition  on  the  face  of  them> 
which  provided  for  the  payment  of  interest  at  12 
per  cent,  per  annum  only. 
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The  hearing    of    the    suit  took   place    before   Mr.        186°- 
Kemp,    the     Acting   Judge   of  the    Zillah  Court   of  anundmohun 
Backergunge,    into    which    Court    the    suit    had  been    ohowdhoort 
transferred  from  the    Court   of  the    Principal    Sadder      kishen- 
Ameen.  Chunder 

The  judgment  and  decree  of  the  Court  was  pro- 
nounced on  the  5th  of  April,  1855  ;  the  decree  after 
holding  that  the  suleanas  and  dakhillas  were  fabri- 
cated, proceeded  in  these  terms  : — "  The  whole  drift 
of  the  defence  is  to  bring  the  transaction  under  the 
provisions  of  sec.  9,  Reg.  XV.  of  1793.  These  provi- 
sions are  very  stringent,  and,  in  my  opiuion,  can  only 
be  enforced  where  the  contract  is  so  covert  as  to  be 
manifestly  a  device  implying  trickery.  A  contract  will 
not  be  bad  under  either  sec.  8  or  9  of  the  Usury  Regu- 
lation,  unless  there  has  been  a  clear  attempt  to  obtain 
on  the  whole  more  than  the  principal,  with  legal  in- 
terest. In  the  present  case  there  has  been  no  such 
attempt.  The  principal  in  this  suit,  or  Co.'s  Rs.  15,000, 
is  stated  by  the  Defendants  to  be  made  up  of  the  aggre- 
gate of  sums  due  to  Plaintiffs  on  five  bonds,  interest 
thereon,  and  a  cash  payment.  This  is  denied  by  the 
Plaintiffs  ;  but,  admitting  the  statement  of  the  Defen- 
dants to  be  correct,  there  is  nothing  illegal  in  the  trans- 
action. To  secure  the  liquidation  of  the  above  sum, 
a  Dye  Soodee  Ijarah  of  certain  Mehals  was  granted  to 
Chytunno  Kishen  Pal  by  the  father  of  the  Defendants, 
Nos.  2  and  3,  and  the  Mehals  were  again  sublet  to 
Omaleunt  Bannerjea,  the  father  of  the  Defendants, 
Nos.  2  and  3,  in  the  name  of  the  Defendant  No.  1.  The 
whole  of  these  transactions  have  been  formally  regis- 
tered, and  are  above  suspicion.  Moreover,  they  have 
been  acted  upon   by  the   Defendants,    who  admit  that 
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1860.        they    have   paid   rent,  according  to    the  terms  of  the 
ajtokdmohi;:*   sub-lease,  from    1251    B.  S.    to  1259  B.  S.,  amounting 

Pal  >  o 

chowdhoory    to  no  less    than    Es.  17,972.  8a.    8p.,  as   per  receipts, 
Kishen       am*  ^s>  ^^  without  a  receipt.     The  argument  of  the 

Chlxdkk     Pleader  for  the  Defendants,  that   anticipation    interest 
Baxserjea.  ...  .     ,  . 

has  been  added  to  the  principal,  and  that  upon   the 

aggregate  interest  on  the  lapsed  instalments  has  been 
charged,  will  not,  if  proved,  bring  the  transaction 
under  the  operation  of  section  9  ;  for,  as  already  ob- 
served, the  Plaintiffs  have  not  attempted  to  obtain  on 
the  whole  more  than  the  principal,  with  legal  interest. 
Let  us  test  this  : — the  principal  is  admitted  to  be  Co.'s 
Es.  15,000,  which  was  borrowed  on  the  1st  Kartick, 
1251,  payable  by  Srabun,  1263,  B.  S. ;  simple  interest 
on  the  above  sum  for  a  period  of  11  years  and  10  months 
would  be  Es.  21,300,  add  this  to  the  principal,  and 
the  result  is  Co.'s  Es.  36,300.  Now,  the  Kistbundy 
signed  by  the  sub-lessee,  Defendant,  No.  1,  and  the 
security  bond  signed  by  Omakunt  Banner yea,  father  of 
the  Defendants,  provides  for  the  payment  within  the 
term  of  lease,  or  from  Kartick,  1251,  and  Srabnn, 
1263,  B.S.,  of  the  sum  of  Es.  27,653.  3a.  6p."  The 
judgment  then  proceeded  : — "  I  now  come  to  the 
point  whether  the  Plaintiffs  are  entitled  to  recover  the 
amount  of  their  claim  from  the  property  pledged  by 
Omakunt  Banner jea,  the  father  of  the  Defendants,  2 
and  3,  and  from  any  other  property,  real  or  personal, 
possessed  by 'the  Defendants.  I  am  of  opinion  that 
they  are  entitled  to  recover.  In  the  security  bond  it 
is  stipulated  that,  until  the  claim  of  the  Plaintiffs  be 
fully  satisfied,  the  property  pledged  shall  not  be  either 
sold  or  alienated.  A  further  stipulation  is  made  that 
if  this  property  be  not  sufficient,    all   other  property, 
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real  or  personal,  belonging  to  the   security   and  his        ls6°- 

heirs,  shall  be  liable.     There  now  remains  to  be  deter-  Andkdmohdn 

,.  Pal 

mined  to  what  extent  Defendant,  No.  1  is  liable.   This  .  chowdhoort 

party  admits  that  he  took  a  sub-lease  from  the  Plain-      k>shex 

tiffs  on  the  security  of  Omakunt  Bannerjea.  the  father     Ghusdeb 

1  t-v     c  t  rni    •  BaSNERJEA. 

or  the  other  Defendants.  This  party  may  or  may  not 
be  Benamee  for  Omakunt  Bannerjea  ;  he  admits  taking 
the  lease,  and  he  must  be  held  to  be  liable.  Holding, 
therefore,  that  the  Plaintiffs'  claim  does  not  come 
under  the  provisions  of  sections  8  and  9  of  Reg.  XV. 
of  1793  ;  that  the  Defendants  have  totally  failed  to 
prove  that  they  have  paid  the  sums  alleged  by  them ; 
and  that  both  the  property  pledged  and  any  or  all 
other  property  possessed  by  any  or  all  of  the  Defen- 
dants, is  liable  to  the  recovery  of  the  Plaintiffs'  claim, 
it  is  ordered  that  the  entire  claim  of  Plaintiffs,  with 
interest  from  date  of  suit  to  date  of  final  recovery, 
and  all  costs  with  interest  from  this  date  to  date  of 
recovery,  be  decreed  against  all  the  Defendants.  Let 
the  amount  of  this  decree  be  recovered  from  the  pro- 
perty pledged  and  from  any  other  property  of  the 
Defendants." 

The  Defendants  appeal  from  this  .decree  to  the 
Sudder  Dewanny  Adaivlut  at  Calcutta. 

The  appeal  was  heard  before  Messrs.  Baikes, 
Patton,  and  Sconce,  Judges  of  that  Court,  and  by  a 
decree  of  the  Court,  they  declared  as  follows  : — 
"  The  first  issue  which  we  have  to  hear  and  decide 
is,  that  the  transaction  founded  upon,  is  an  attempt 
to  elude  the  rule  laid  down  in  Eeg.  XY.  of  1793, 
whereby  greater  interest  than  12  per  cent,  per 
annum  is  prohibited,  and  that,  under  section  9  of 
that    law,    the   suit    should    be    dismissed.      Babco 
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i860,        Ramapershad    Hoi/,   (the    Pleader   for   Respondents),, 
anixdmohun    said,    that    in  this    case    there    was    no    device    to 
chowi.hoory  *ake  excessive    and    illegal    interest,    that   is  a  mere 
„  "•  matter  of  calculation.     The  Judge,  whose  decision   is 

Chtjndeb  now  before  us,  says  also  that  there  has  been  no 
attempt  to  obtain,  on  the  whole,  more  than  the 
principal  due,  with  legal  interest.  To  test  this,  he 
assumes  that  simple  interest  for  11  years  and  10 
months  onKs.  15,000,  would  be  Es.  21,300;  and  he 
contrasts  with  that  Plaiu tiffs'  claim  for  interest, 
Rs.  12,653.  3a.  6p.  But  the  Plaintiffs  demand  much 
more  than  that.  They  demand  not  merely  the 
simple  interest  of  Rs.  12,653.  3a.  6p.,  but,  consoli- 
dating this  with  the  principal  and  making  one  item 
of  Rs.  27,653.  3a.  6p.,  they  claim  interest  on  that 
from  the  date  of  each  instalment  to  the  date  of  liqui- 
dation. To  show  the  extent  of  the  Plaintiffs'  claimr 
an  account  has  been  taken  in  this  Court.  Plaintiffs, 
in  this  suit,  do  not  bring  their  claim  for  arrears  later 
than  the  year  1259,  in  which  the  suit  was  instituted  ; 
but,  for  the  sake  of  completeness,  we  have  had  an 
account  taken  to  the  final  date  of  liquidation  pro- 
vided in  the  lease — viz.  Saivan,  1263;  and  from  this 
we  find  that,  while  simple  interest  on  Rs.  15,000, 
from  Karticky  1251,  to  Sawan,  1263,  amounts  to 
Rs.  21,150,  the  compound  interest  which  the  Plain- 
tiffs have  stipulated  should  be  paid  to  them  amounts 
to  Rs.  32,432 — that  is,  first,  we  have  the  item  of 
Rs.  12,653  3a.  6p.,  and,  next,  the  item  of 
Rs.  19,778.  12a.  6p.,  which,  upon  all  the  instal- 
ments of  Rs.  27,653.  3a.  6p.,  being  unpaid,  it  is 
provided  should  be  paid  till  liquidated.  This  is 
exactly  the  suit  which  the  Plaintiffs  now  seek  to  give 
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effect  to,  Plaintiffs  stop  at  Phagoon,  1259  ;  but,  if  i860, 
instead  of  that  date,  they  had  sued  at  the  close  of  an-undmohu^ 
Smvun,  1263,  upon  a  principal  debt  of  JRs.  15,000,  chowdhoorv 
they  would  have  claimed  on  their  deed,  interest  K  w- 
amounting  to  Es.  32,432.  In  the  suit  before  us,  Chunder 
Plaiutiffs  represent  the  principal  debt  due  to  the 
loth  Pons,  1259,  to  be  Es.  19,722,  and  upon  that 
they  claim  also  interest  to  the  same  date,  amounting 
to  Es.  6,057.  12a.  7p.  Now  this  last  item  is  calcu- 
lated at  12  per  cent.,  and  the  first  item,  called 
principal,  comprises  only  a  portion  of  the  original 
debt  for  Es.  15,000  ;  while  all  the  balance  of  that 
sum  of  Es.  19,722  is  also  interest.  Xot  only  so,  the 
Plaintiffs  admit  the  receipt  of  Es.  7,358.  12a.  6p., 
of  which  they  apportion  Es.  5,376.  2a.  3p.  to  prin- 
cipal (meaning  thereby  both  the  original  debt  of 
Es.  15,000  and  the  interest  of  Es.  12,653.  3a.  6p, 
consolidated  therewith),  and  Es.  2,022.  9a,  9p.  to 
subsequent  interest.  That  this  is  the  exact  character 
of  the  suit,  is  no  matter  of  opinion — it  is  a  matter 
of  fact  and  figures :  the  transaction  which  Plaintiffs 
entered  into  was  clearly  a  transaction  intended  to 
evade  the  law,  and  we  have  no  alternative  under  the 
law  but  to  dismiss  the  suit.  The  Pleader,  Baboo  Rama- 
pershad  Roy,  has  desired  to  bring  the  case  within  the 
provisions  of  sec.  7,  Eeg.  XV,  of  1793,  as  if  it  were 
a  case  of  adjusted  accounts,  in  which  a  new  engage- 
ment had  been  taken  for  the  aggregate  amount  of 
the  principal  and  legal  interest  remaining  due  at  the 
date  of  the  adjustment.  The  present  case  is  of  a 
totally  different  character — that  is,  the  whole  interest 
set  forth  was  prospective  interest,  and  the  engage- 
ment was,  that  it  should  be   levied  by  a  double  cal- 
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i860.        culation,  which  we  find  to  largely   exceed  in  amount 
ahdjtomohuh    the  rate  allowed  by  law.     We  reverse   the  judgment 
Chdwdhoory    of  the  Lower  Court,    and    dismiss  the   suit  with  costs. 
Kishex       Let  the  Appellants,   agreeably   to   the  account    pre* 
Ghundkr     pared     by     the     Khnrvhanuvees,     receive     from     the 
Plaintiffs  (Respondents)  costs  of  this  Court,  together 
with  interest  from  this  date  up  to  the  date  of  realiza- 
tion ;    and,    for    the    costs   of    the    Zillah    Court,   let 
them   present  a  petition   there,   when   the  necessary 
order   will    be    passed   in    regard  to    the    same,    in 
accordance  with  the    orders  contained    in  the  Circular 
Order,  dated  the  4th  of  March,  1836. 

The  appeal  was  from  this  decree.  No  appear- 
ances having  been  put  in  for  the  Respondents  the 
appeal  was  heard    ex  parte, 

Mr.   R.   Palmer,   Q.C.,   and   Mr.    Leith,   for    the 
Appellants. 

This  is  a  security  in  the  ordinary  form  in  Bengal. 
There  was  no  stipulation  for  usurious  interest  in  the 
contract,  or  any  condition  that  the  borrower  should 
pay  compound  interest  on  the  loan.  [Lord  Kings- 
doivn  :  It  is  like  the  purchase  of  an  annuity  payable 
by  instalments.]  The  suit  ought  not  to  have  been 
dismissed  under  the  eighth  and  ninth  sections  of  Ben, 
Reg.  XV.  of  1793,  as  the  particulars  of  the  trans- 
action of  loan  were  fully,  openly,  and  truthfully  set 
forth  on  the  face-  of  the  three  registered  instruments 
securing  the  repayment  of  the  loan.  It  is  clear  that 
the  execution  of  these  instruments  ought  not  to  have 
been  comsidered  and  treated  as  a  device  within  the 
meaning  of  the  9th  section  to  elude  the  rules  as  to 
interest    prescribed  by  that  Regulation.     Khedoo  Lai 
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Khatri  v.  lluttan  Khatri  (a),  Bahoo  Sheosuhj/ee  Lai  v.         i860. 
Bahoo    Ubheelakh  (6),  Sheikh  TJzhur  Alix.   Palulc  Shev  andndmohcm 
ZaZ  (c).    The  case  of  If7^  v.  Kishenkoomar  Bous  (df),  is    chowdhoort 
distinguishable.  That  was  a  shift  for  usury.   The  docu-      ^imvas 
ments  were  intended  to  cover  a  usurious  contract.  If  it     Chusdkr 

t  .     ,  ,  ,,  .        „    BaNNERJEA. 

was  a  penalty  to  pay  interest  on  the  non-payment  of 
the  instalments  the  penalty  was  either  good  or  bad  in 
law ;  if  the  former,  no  question  could  arise,  on  the 
other  hand,  such  penalty,  if  bad,  was  distinct  from 
the  contract,  as  shown  by  these  instruments.  [Lord 
Chelmsford:  If  the  Respondents  had  appeared  then 
the  whole  question  of  the  alleged  receipts  could  have 
been  gone  into.]  But  the  decree  of  the  Sudder 
Deivanny  Adaidut  only  finds  that  compound  interest 
was  stipulated  for  by  the  parties  ;  and,  admitting,  for 
the  sake  of  argument  only,  that  such  was  necessarily 
the  construction  to  be  put  upon  these  instruments, 
yet,  we  contend,  that  the  Court  ought  merely  to  have 
disallowed  by  their  decree  such  compound  interest, 
as  is  especially  provided  for  by  sec.  7  of  the  Regu- 
lation in  question.  Lastly,  we  submit,  that  sections 
4,  7,  8,  and  9  of  Ben.  Reg.  XY.  of  1793,  ought  to  be 
read  and  considered  together  ;  and  we  contend  that 
there  is  nothing  contained  in  these  sections,  or  in 
any  other  part  of  that  Regulation,  to  deprive  the 
Appellants  of  their  remedy,  and,  as  the  Zillah  Court 
held,  that  they  are  entitled  to  a  decree  for  payment 
to  them  of  the  sum  sought  in  the  plaint  to  be  re- 
covered, which  sum  was  shown  to  bo  less  than  the 
amount  of   principal   money    then  due  in    respect  of 

(a)  5   Ben.   Sud.   Dew.   Adaw.   Reps.      10. 

(b)  11    Ben.   Sud.   Dew.  Adaw.  Reps.   872. 

(c)  10  Ben.   Sud.   Dew.  Adaw.  Reps.  459. 

(d)  4  Moore's  lad.  App.  Case3,  201. 
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1860.        the  original  loan,  together  with  simple   legal  interest 

anundmohuk    thereon, 

Pal 
chowdhoory  The  Right  Hon.  Lord  Chelmsford  : 

ChunEN  Their  Lordships  are  of  opinion,    that  the  decree  of 

Bakxehjea.  the  Sadder  Dewanny  Court  ought  to  he  reversed,  and 
the  decree  of  the  Zillali  Court  affirmed,  with  costs  oi 
the  Courts  below  and  of  the  appeal, 
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Moonshee  Buzn-rL-PiAHEEii         -       -     Appellant, 


AND 

LuteeFUT-oon-NiSSA.  ...     -     Respondent  * 

On  appeal  from  the  Sudder  Dcwanny  Adawlut  at 
Calcutta. 

XlIIS  suit  was  brought  by   the  Respondent   against  nth  &  isth 
the  Appellant  to    recover  dyn-mohr  (marriage    gift),    Juue'  186L 

Provision  is 
*  Present :   Members    of   the  Judicial    Committee,— -The  Right   n}ade  hJ  tlie 
Hon.  Lord  Kingsdown,  the  Right  Hon.  the  Lord  Justice  Knight   ia^  f0    j-' 
Bruce,  the  Right  Hon.    Sir   Edward  Ryan,*and  the  Right  Hon.   vorce  in 

Lord  Justice  Turner.  f  tnenr  of  the 

two  forms. 
Assessor, — The  Right  Hon.  Sir  Lawrence  Peel.  First,  Talak 

and  secondly, 
Khoola. 
A  divorce  by  Talak  is  the  mere  arbitrary  act  of  the  husband,  who 
may  repudiate  his  wife  with,  or  without  cause,  but  in  a  divorce  of  that 
kind  the  husband  is  liable  te  repay  dyn-mohr,  or  the  wife's  dower,  and 
Semble,  also  to  give  up  her  jewels  and  paraphernalia. 
A  Khoola  divorce  is  with  the  consent  and  at  the  instance  of  the  wife, 
for  which  she  gives  a  consideration  to  her  husband  for  release  of  the 
marriage  tie. 

Non-payment  of  the  consideration-money  by  the  wife  does  not  in- 
validate such  a  divorce. 

Divorce  by  Talak  is  not  complete  and  irrevocable  by  the  single  de- 
claration of  the  husband,  but  a  Khoola  divorce  is  at  once  com;.'  lete  and 
irrevocable  from  the  moment  the  husband  repudiates  the  wife  and  a 
separation  takes  place. 


SSO  CASES    IK    THY.     PRIYT    COUNCIL 

1861.  secured  by  Kabeenamah (deed  of  marriage  settlement), 

Moon'shee  bv  reason  of  the  divorce  of   the  Respondent  from  the 

Eahekm  Appellant. 

v-  It  appeared   from    the  evidence,   in  the  vear  1842, 

LCTF-EFL'T-  l  r  . 

OOS-SI88A.  the  Appellant,  a  Mahomedan,  married  the  Respondent. 
On  that  occasion  a  marriage  settlement  was  executed, 
by  which  the  Appellant  settled  on  the  Respondent, 
by  way  of  dower  {mohr\  Rs.  10,000  and  1,000  gold 
mo/iurs.  That  in  the  early  part  of  the  year  1847, 
the  Appellant  also  married  one  Shumsoonissa,  a  rich 
widow.  From  that  time  the  Appellant  did  every- 
thing he  could  to  get  rid  of  the  Respondent  ;  treating 
her  with  great  harshness,  refusing  to  permit  her  to  see 
her  mother,  denying  her  food  and  clothing  adequate 
to  her  station,  in  the  hope  of  inducing  her  to 
ask  for  a  divorce,  by  which  she  would  forfeit  her  right 
in  respect  of  her  dower,  and  to  force  her  to  return 
the  marriage  settlement,  which  was  at  this  time 
deposited  with  her  mother  for  safe  custody.  The 
Respondent  complained  to  her  mother  of  the  treat- 
ment she  met  with  from  her  husband,  and  begged  her 
to  return  the  marriage  settlement  to  him.  In  conse- 
quence of  these  complaints  her  mother,  in  the 
years  1848,  1849.  and  1850  filed  petitions  in  the 
J<  %jdary    Court,   complaining    of    the    treatment    to 

Suit  by  divorced  -wife  against  her  husband  to  recover  her  dyn- 
mohr  on  the  allegation  that  her  husband  had  dissolved  the  marriage 
"  bv  divorcing  her."  and  bad  obtained  from  her  by  force  and  duresse 
two'  instruments,  first,  an  Ibi'anamah,  or  release  of  her  dyn-mohr,  and 
secondly,  a  KJcoolanamah,  or  deed  securing  herhusband  the  stipulated 
consideration  to  be  paid  by  a  wife  in  a  case  of  Khoola  divorce.  In  his 
answer,  the  husband  denied  that  a  Talak  divorce  had  taken  place,  and 
in  order  to  bar  her  claim  to  dower  upon  that  form  of  divorce  set  up  the 
Ibranamah  and  Khoolanamah.     Helc1, 

First,  that  as  it  appeared  from  the  evidence  that  the  deeds  were  ob- 
tained by  force  and  duresse,  they  could  nor  be  supported  ;  and, 

Secondly,that  upon  the  admisf  ion  in  the  answ<  r  of  a  divorce  it  must 
be  presumed  as  a  fact,  that  a  divorce  of  some  kind  had  taken  place, 
and  that  in  the  circumstances  it  w-  a  Taldk  and  not  aKkoola  divorce, 
accordingto  s^hichtliediYorcedwifewasentitlecl  to  recover  her  dyn-mohr. 
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which  her  daughter  was  subjected  at  the  hands 
of  the  Appellant,  and  praying  the  interference  of 
the  Court.  Under  one  of  these  petitions,  she  ob- 
tained an  order  on  the  Appellant  to  allow  her  to 
see  her  daughter.  At  the  interview  which  en- 
sued, the  Appellant,  who  was  present,  said  to  the 
mother.  "  I  have  divorced  her  (the  Respondent)  ;  you 
give  up  the  paper  and  take  away  your  daughter." 
The  mother  refused  at  this  time  to  give  up  the  mar- 
riage settlement  ;  but  subsequently,  no  redress  having 
been  obtained  by  the  petitions,  on  the  24th  of  August, 
lt<50,  hearing  from  her  daughter  that  her  condition 
was  becoming  more  miserable,  she  sent  that  docu- 
ment to  the  Appellant.  Having  obtained  the  deed, 
the  Appellant  compelled  the  Respondent  to  execute 
an  Ibranamah  and  a  deed  of  divorce,  after  which  he 
turned  her  out  of  his  house  at  midnight  in  a  state  of 
insensibility. 

In  consequence  of  this  treatment  the  Respondent, 
on  the  7  th  of  September,  1850,  filed  a  petition  in  the 
Foujdary  Court,  for  the  production  of  the  deed  of 
divorce  and  other  documents.  This  petition  was  dis- 
missed, on  the  ground  that  the  Foujdary  Court  had 
no  power  to  make  an  Order  as  to  their  genuineness. 

Whereupon  the  Respondent  filed  a  plaint  in 
forma  pauperis,  in  the  Zillah  Court  of  Twenty- 
four  Pergunnahs,  against  the  Appellant,  in  which 
she  alleged  that  the  Appellant  had  dissolved  the 
marriage  by  divorcing  her,  and  she  further  stated 
that  two  instruments  by  which  she  was  alleged  to 
have  given  up  her  dyn-mokr  were  obtained  from 
her  by  fraud  and  duresse,  and  by  the  plaint 
sought    to    recover    her    dower    of    R?.    10,000,   and 

makine 
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1,000,    gold   mokurs,   valued  at    Rs 
in  the  aggregate  Rs.  26,000; 


16,000, 
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l861-  The   Appellant  by  his  answer,  denied  that    he  had 

Mooxshee    divorced  the  Respondent   by  Taldk,,    that   she  left  his 

rbku"    house,    having    subatanee    money    of    her  iddit ;   and 

*•  alleged  that  she   had     executed    an   Ibranamah.    and 

-KiasA.    had  thereby  released  him  from  all  claims  in  respect  of 

her  dower  ;  and  that,    on  the    21th   of    August,  1850, 

she  had  given  him  a  Khoola  ami  executed    a    Khoola* 

namak,  by  which  the  claim    sought  to    be  enforced  by 

the  plaint  was  barred. 

The  Respondent,  in  her  replication  asserted  that 
the  Ibranamah  set  up  by  the  answer  was  a  fabrication, 
and  that  the  execution  of  the  Khoolanamah  had  been 
obtained  by  duresse,  and  she  contended,  that  the 
Appellant  by  pleading  a  Khoola  divorce  had  admitted 
the  existence  of  a  divorce,  which  was  Talak. 

Bv  a  proceeding  of  the  Court,  under  sec.  10,  Ben. 
Reg.  xxvi.  of  1814,  the  following  issues  were  fixed  :  — 
On  the  perusal  of  the  pleadings  the  chief  points  in 
dispute  are  these  :  First,  had  the  Defendant  divorced 
the  female  Plaintiff  or  not  ?  Second,  had  the  female 
Plaintiff,  relinquishing  her  claim  to  the  Kabeen,  exe- 
cuted or  not  the  Ibranamah  of  the  4th  of  Bysack, 
1254,  and  the  Khoolanamah  of  the  9th  Bhaclro,  1257  ? 
On  the  perusal  of  the  replication,  and  the  issues  on 
merits,  the  issues  on  law  are  these  : — Although  the 
divorce  of  the  Defendant,  and  the  execution  of  the 
Khoolanamah  by  the  female  Plaintiff  be  not  proved, 
still  the  Defendant  states  that  he  obtained  the  Khoola- 
namah.  jS"ow,  according  to  Mahomedan  law,  is  it 
tenable  or  not  as  claimed  by  the  female  Plaintiff  ? 

Evidence  was  entered  into   by  both   parties,  and  in 
support  of  the  plea  of  the  alleged  Ibranamah,  an  instru- 
ment was  put  in  by  the  Defendant,  purporting  to  have 
■  executed  bv  the  Plaintiff.  This  instrument,  after 
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reciting  that  the    Plaintiff  had  for  a  long  time   been        1Sfil- 
passing  her  days  in  the  greatest  happiness  and  pleasure    Mooxshek 
as  a  wife,  and  that    her   husband    had   in    every  way    Bp^!;;.l!J" 
shown  his  love  and  affection  towards    her,  went  on  to  * 

exonerate  him  from  all  liability  in  respect  of  her  mar-  oon-xissa. 
riage  portion,  whatever  the  amount  might  be.  It 
purported  to  be  witnessed  by  nine  persons,  of  whom 
only  one,  Ahmed  Hosem,  was  called  as  a  witness,  and 
he  admitted  that  he  himself  did  not  see  the  document; 
signed  by  the  Plaintiff,  but  stated  that  he  recognized 
her  by  her  voice  from  behind  a  purdah  (screen).  In 
support  of  the  Khoolanamak,  six  witnesses  were  exa- 
mined by  the  Defendant,  of  whom  two  only,  Syud 
Mahommud  and  tiyud  Alice  (Ameen  of  the  defendant's 
Mudrissa),  deposed  to  having  seen  the  Plaintiff  exe- 
cute it.  Syud  Mahommud,  however,  admitted  that  he 
did  not  know  whether  the  Plantiff  signed  it  volun- 
tarily or  not,  and  both  witnesses  were  contradicted 
as  to  the  circumstances  of  the  execution  by  the  state- 
ment contained  in  the  Khoolanamah. 

The  Court  directed  a  Fulwa  by  the  Mahomedan  Law 
Officer  attached  to  the  Court. 

The  case  submitted  to  the  Moidvie  and  his 
Futwa  thereon,  was  as  follows : — "  Luteefut-oon- 
nissu  Beebee  claims  her  dyn-mohr  money,  stating 
that  Moonshee  Buzul-iil-T\ahcem  married  her  on  a 
dyn-mohr  of  the  sum  of  Es.  10,000,  and  1,000, 
gold  mahurSj  and  consummated  the  marriage,  and 
they  lived  as  husband  and  wife.  Afterwards  he7 
without  fault,  and  without  her  pleasure,  divorced 
her  from  himself.  Therefore,  she  prefers  the  claim 
to  the  dyn-mohr.  Moonshee  Buzul-ul-Raheem  states' 
that  he  did  not  divorce  her,  and  did  not  declare 
that  he  had  divorced  her  ;  but  that  she  had  given 
him    a  Khoola,   and    executed      a    Khoolanamak  •  aa* 
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1861.  cordingly.  The  wife  says  that  the  allegation  of  the 
Moonshee  Moonshee  aforesaid,  to  the  effect  that  he  got  a  Khoola, 
Rahekm"  *s>  conformably  to  Mahomedan  law,  a  proof  of  the 
divorce.  Under  these  circumstances,  if  the  Tula/: 
and  Khoolanamah  aforesaid  are  not  established,  still  is 
the  Moonshee  liable  by  Mahomedan  law  for  the  dyn- 
mohr  on  his  own  allegation  that  he  had  received  a 
Khoolanamah  ?" — "  Answer. — The  husband's  state- 
ment of  the  Khoola  taking  place,  and  of  the  wife's 
denial  of  it,  are  of  two  kinds ;  First,  the  man 
claims  Khoola  in  this  manner,  viz.  '  I  have 
entered  into  a  Khoola  with  my  wife  in  lieu  of 
so  much  property,  and  she  has  voluntarily  agreed 
to  it  ;  I  am,  therefore,  entitled  to  that  much  of  the 
property.'  The  wife  denies  the  Khoola,  and  the 
man  is  unable  to  adduce  proof  of  his  claim.  Under 
these  circumstances,  there  shall  be  a  divorce  inferred 
in  consequence  of  the  husband's  admission,  but  the 
claim  to  the  property,  that  is  to  say,  in  lieu  of  the 
Khoola,  shall  remain  as  it  was,  that  is  to  say,  it  shall 
not  be  proved  without  the  wife's  admission,  or  testi- 
mony of  witnesses  ;  because  the  claim  is  based  on 
two  things  ;  one,  Taldk,  which  is  to  be  proved  by  the 
admission  of  the  husband,  since  he  is  competent  to 
make  the  divorce,  and  it  does  not  depend  on  the 
acknowledgment  of  the  wife  ;  and  the  other  is  the 
wife's  liability  to  payment  of  the  property  in  lieu  of 
Khoola,  which  cannot  be  proved  unless  the  wife  has 
agreed  to  it.  The  wife's  agreement,  however,  is  proved 
either  by  her  own  admission,  or  by  evidence  of  wit- 
nesses. The  second  kind  is  this  :  the  wife  claims 
from  the  beginning,  saying,  '  My  husband  has  divorced 
me  after  consummation  of  the  marriage  ;  I  am,  there- 
fore, fully  entitled  to  the  whole  mohr  and  iddit  allow- 
ance.'    The  husband  in  answer,  in  order  to  repel  the 
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claim  to  mohr  and  iddit  allowance,   alleges   execution 

of  the  Khoola,  stating  that    ( The  wife  has  given  me  a  Moosshbb 

Khoola  ;  my  liability  to  her  claim  of  the  mohr  and  iddit  raheem 

allowance  is  extinct.'     This  second  kind  conforms  to  T      v'„ 

LiUTEEFUT- 

the  question.     The  divorce  on  which  the  wife  claims    oon-otsba. 
her  dyn-mohr  is  irreversible  divorce,   and  carries  with 
it   no  'property.     This   divorce,   however,"  if  proved, 
obliges  the  husband  to  pay  the  entire  mohr  and  iddit 
allowance.     The  divorce  which  is   dependent  on  the 
Khoola,  which  the  man  alleges  is  quite  a  different  one, 
and  this  divorce,  if  proved,   extinguishes  the  mohr,  as 
also  the   stipulation  for  the  iddit  allowance.     Under 
these  circumstances  the  allegation  of  Khoola  which  the 
man  makes  can  never  be  admission  of  or  submission 
to  the  divorce  alleged  by  the  wife.     So,  if  the  wife's 
allegation  be  proved,  the  husband  shall  be  fully  liable 
for  payment  of  the  mohr  and  iddit  allowance ;  and  if 
the  husband's  allegation  be  proved,   in  that  case  the 
entire  mohr  and  nufka  (maintenance)  to  which  he  was 
liable  will  become  extinct.  If  the  allegation  of  neither 
be  proved,   then  the  mohr  shall  remain  in  force  as 
it  was,   that  is  to  say,  it  will  not  be  extinguished. 
The  difference  between  the  two  kinds  is,  that  in  the 
first  kind  the  husband  claims  the  Khoola ;  and  the 
object  of  his  alleging  the  Khoola  is  to  claim  the  pro- 
perty in  lieu  of  which  divorce  is  made,  and  the  wife 
denies  this.     Since  the  Khoola  is  the  same  as  that  of 
an  irreversible  divorce,  and,  as  the  husband  is  compe- 
tent to  give  a  divorce,  therefore,  divorce,  according  to 
his  admission,  is  established ;  but  as  the  wife's  liability 
to  give  property  cannot  be  proved  without  her  consent 
and  acknowledgment,  therefore,  proof  of  the  wife's 
liability  depends  entirely  upon  her  own  admission  or 
evidence* of  witnesses.     And,  in  the  second  kind,  the 
vol  viii.  W  1 
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Moonshee  band  on  the  ground  of  divorce  being  effected  without 

BEem"  property,  and  the  husband  denies  the  claim,  and  in 

T      v-  order  to  render  void  the  wife's  claim,  alleges  that  she, 

IjTTTEEFUT- 

oon-nissa.  of  her  own  accord,  has  relinquished  the  marriage  and 
extinguished  it,  and  mentioned  this  relinquishment  as 
being  the  Khoola.  Under  this  circumstance,  although 
the  husband  apparent!)'  claims  the  Khoola,  yet  she 
is  the  Defendant,  and  denies  it,  for  the  object  of 
the  Khoola  is  merely  to  rebut  the  claim  of  the  mohr, 
and  not  to  prove  any  property  due  by  the  wife,  nor  to 
prove  the  divorce  which  is  included  in  the  Khoola. 
The  allegation  of  this  Khoola  can  never  prove  the 
wife's  claim, which  rests  on  the  Taldk  without  propei :y, 
if  the  wife's  claim,  founded  on  divorce  without  pro- 
perty, is  not  proved,  and  if  the  husband's  allegations 
of  Khoola  effected  in  lieu  of  property  be  not  also 
proved.  In  that  case,  the  wife's  claim  of  clyn-mohr 
shall  continue  in  force  as  before,  and  the  husband's 
allegation  of  Khoola  shall  be  extinct.  As  proof  of 
divorce  depends  on  Khoola  being  made,  and  as  it  is 
unnecessary  for  the  husband  to  prove  the  divorce, 
and  as  he  is  not  also  required  to  prove  the  Khoola, 
his  object  being  to  rebut  the  claim  to  the  mohr,  there- 
fore, when  Khoola,  which  is  the  chief  thing,  is  not 
proved,  then  Taldk,  which  is  a  branch  of  it,  and  is  not 
the  object' sought  for,  shall  not  be  established,  because 
neither  the  husband  nor  wife  claims  this  divorce. 
When  divorce  is  not  proved,  in  that  case  the  liability 
of  payment  of  the  whole  mohr  and  also  the  iddit 
allowance  on  the  divorce,  shall  also  not  be  esta- 
blished." 

The  cause  was  heard  by  the  Principal  Sudder  Ameen, 
(Baboo  Lokenath  Bose)  who  by  his  judgment  found  that 
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the  Eespondent  had  failed  to  prove  a  simple  divorce     ^^L> 

(Tcldk).     With  regard  to  the  Khoolanamah  and  Ibra-    Moossheb 

namah,  that  Judge  observed  that  "  after  a  consideration      iubeem" 

of  all  the  facts  of  the    case,    the    Court  is    convinced  v* 

'  Ldteepdt- 

that  the  Defendant  having  received  intelligence  that  oon-nissa, 
Shumsoonissa  aforesaid  was  desirous  of  entering  into 
nicka,  and  having  observed  the  prospects  of  her 
wealth,  made  known  his  proposals,  when  Shumsoonissa 
pleaded  that  he  had  a  wife,  that  Defendant  having  ob- 
tained her  consent  by  promising  to  forsake  his  wife, 
afterwards  entered  upon  some  oath  in  her  presence 
regarding  a  divorce,  and  was  yet  under  fear  lest  he 
should  be  bound  to  pay  the  marriage  portion.  On 
this  account,  having  prepared  an  lbranamah  at  the 
time  he  became  at  ease  and  married ;  that  being 
unable  to  treat  the  female  Plaintiff  as  his  wife,  he 
consented  to  give  her  a  divorce,  but  subsequently  a 
discrepancy  of  names  was  known  to  exist  in  the  Ibra* 
namah ;  that  the  sight  of  the  rival  wife  being  painful, 
Shumsoonissa  aforesaid  urged  the  Defendant  to  turn 
her  out,  but  the  Defendant  had  purposed  to  do  so 
without  risk,  that  is  to  say,  he  desired  to  get  back 
the  Kabeenamah,  and  have  a  Khoolanamah  written  out ; 
that  as  there  were  no  means  of  doing  so  easily  he 
began  to  torment  her  gradually,  and  make  her  pine 
under  anxiety;  that  having  obliged  her  mother  to 
return  the  Kabeenamah,  he  got  up  a  fictitious  assembly 
and  invited  all  great  men,  and  having  acted  appa- 
rently in  conformity  with  Mahomedan  law,  induced 
the  female  Plaintiff  to  sign,  and  turned  her  out  of  the 
house  at  twelve  o'clock  at  night."  The  Court  further 
decided,  that  the  Khoolanamah  and  lbranamah  had  not 
been  established ;  and,  with  regard  to  the  issue  in  law, 
the  Court  held,  that  the  Appellant  having  pleaded  a 
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Khoola,  the  Respondent  was  exonerated  from  proving 
a  Taluk,  and  ordered  the  Appellant  to  pay  the  amount 
of  the  Respondent's  claim,  with  interest  from  the  daf  e 
of  the  decree  up  to  that  of  its  liquidation. 

From  this  decision  the  Appellant  appealed  to  the 
Sudder  Devmnny  Adawlut  at  Calcutta. 

In  his  reasons  of  appeal,  the  Appellant  insisted  that 
the  finding  of  the  Court  against  the  Khoolanamah  was 
erroneous,  and  urged  that  the  Principal  Sudder  Ameen 
had  illegally  rejected  the Futiva  of  the  Moulvie,  although 
the  opinion  agree  with  the  Heddya  and  other  autho- 
rities in  Mahomedan  law.  The  Appellant  also  urged, 
that  inasmuch  as  the  TaldJc  divorce  by  the  Appel- 
lant, which  was  relied  on  by  the  Respondent, 
was  not  proved  by  the  evidence,  and  as  to  the 
Khoola  and  Khoolanamah  set  up  by  him  was  also  at 
the  same  time  declared  not  to  have  been  proved, 
the  Court  could  not  legally  decree  to  the  Respon- 
dent for  the  amount  of  the  mohr,  which  was  only 
recoverable  on  an  actual  dissolution  of  the  marriage 
according  to  Mahomedan  law  being  proved,  or  on 
proof  of  the  death  of  either  of  the  parties. 

The  Sudder  Dewanny  Adaivlut  ordered  that  a  Futiva 
should  be  given  by  the  Mahomedan  Law  Officer 
of  that  Court,  on  the  following  case  submitted  to 
him  : — "The  wife  sues  her  husband  on  allegation  of 
divorce  for  her  dyn-mohr  (the  marriage  portion  due), 
and  the  husband  denying  the  divorce,  in  order  to  bar 
the  marriage  portion,  pleads  a  Khoola  from  his  wife. 
By  the  Mahomedan  law,  an  irreversible  divorce  is  not 
established,  nor  is  the  Khoola  of  the  wife.  Under 
these  circumstances,  is  the  mere  allegation  of  Khoola 
pleaded  by  the  husband  a  real  divorce  sustainable  or 
not ;  and  is  the  wife  entitled  to  claim  the  whole  of  the 
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marriage  portion,   the   same  as    would  have  been   the        1S61- 

case  on  proof  of  the  divorce  given  on  the  part  of  the  Moonshee 

husband  ?  "     The  Futiva  given  was  as  follows  :— "  If  BRiuHLE~Eu^" 
the  case  be  such  as  stated,  then,  by  the  mere  allegation  v- 

XjUTEEFUT- 

of  Khoola  on  the  part  of  the  husband,  which  is  tanta-  oon-nissa, 
mount  to  a  relinquishment  of  property,  the  divorce  of 
his  wife  will  be  fully  established,  and  the  wife  will  be 
entitled  to  demand  the  whole  of  the  dyn-mohr  as  in 
the  case  of  a  divorce  by  the  husband  being  proved." 
The  following  authorities  were  referred  to  by  the 
Moulvie  in  support  of  the  Fukva  : — The  Fosool 
Emandee,  pp.  279,.  481  {Calcutta  Edit.);  The  Doorool 
mokhtar  and  Tahtanee,  pp.  190-1  [Egypt Edit.) 

The  hearing  of  the  appeal  by  the  Sudder  Court 
took  place  before  Abercrombie  Dick,  Esq.,  Henry 
T.  Baikes,  Esq.,  and  James  Hardwicke  Patton,  Esq.r 
the  Judges  of  that  Court. 

The  question  as  to  the  effect  of  pleading  Khoola  by 
the  Appellant  was  first  argued  and  disposed  of  by  the 
Court.  The  material  part  of  the  judgment  upon 
that  point  was  in  these  terms  : — "  The  question 
before  the  Court  is,  whether  the  mere  pleading  of  a 
Khoola  in  defence,  and  inability  to  prove  it,  entitles  the 
Plaintiff  to  claim  immediate  payment  of  dower,  not- 
withstanding she  has  failed  to  prove  such  a  divorce  by 
her  husband  as  would  have  entitled  her.  We  are  of 
opinion,  that  as  Defendant  has  rested  his  defence  on  the 
Ibranamah  and  Khoolanamah  it  has  that  effect.  The 
plea  to  exempt  from  payment  of  dower  in  virtue  of  a 
Khoolanamah  is  an  admission  of  such  a  divorce  (that  is, 
an  irreversible  divorce)  as  entitles  a  wife  to  claim  im- 
mediate payment  of  dower  ;  and  the  release  from  such 
liability  is  dependent  on  proof  of  the  truth  of  the 
Khoolanamah  and  the  Ibranamah,  the  burden  of  which 
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1861.  lies  on  the  Defendant,  for  it  is  a  special  plea.  The 
M^-shee  Appellant's  pleader  will,  therefore,  proceed  to  show 
Buzul-ul-    that  both  those  deeds  have  been  duly  proved." 

Raheeh  .  ...  .  , , 

v.  The  evidence  m  support  of  the  two  instruments,  the 

oon-mmba"  Ibranamah  and  Khoolanamah  was  then  investigated, 
when  the  Court  finally  decreed  as  follows  : — "  We  are 
of  opinion,  after  a  careful  consideration  of  the  evidence 
adduced,  and  the  circumstantial  facts  on  record  in  the 
case,  that  the  evidence  for  the  genuineness  of  the 
Ibranamah  is  utterly  defective.  Only  one  witness  out 
of  seven  or  eight  has  been  produced  to  testify  to  it.  It 
purports  to  have  been  executed  by  Plaintiff  under  the 
name  of  Wozerut-oon-nissa,  a  name  she  delares  she 
never  bore,  and  there  is  no  proof  that  she,  Plaintiff, 
was  so  called.  It  sets  forth  that  it  was  given  out  of 
love  and  affection  for  her  husband,  yet  it  bears  the 
same  date  as  his  marriage  with  another  lady,  who  had 
declared  she  would  not  enter  his  house  until  Plaintiff 
was  turned  out  of  doors.  In  short,  the  terms  of  the 
deed,  with  the  reasons  for  giving  it,  are  altogether  irre- 
concileable  with  the  notorious  conduct  of  the  husband 
to  the  donor,  and  the  known  facts  opposed  to  it.  The 
recital  of  it  in  the  Khoolanamah  by  no  means  proves  its 
due  execution.  The  Koolanamah  is  certainly  proved 
to  have  been  witnessed  according  to  forms  prevalent 
among  Mahomedans  of  rank ;  but  there  is  a  remark- 
able want  of  care  evident  on  the  part  of  the  respect- 
able witnesses  who  have  testified  to  it,  to  ascertain 
that  the  act  of  the  lady  was  free  and  unrestrained. 
Finally,  the  recorded  fact  that  no  fewer  than  six  com- 
plaints of  ill  treatment  by  her  husband  had  been  pre- 
sented to  the  Magistrate  by  the  Plaintiff,  from  the  date 
of  the  alleged  ibranamah  and  the  marriage  with  the 
second  wife  to  the  date  of  Plaintiff  giving  up  her  Ka- 
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beenamah  and  executing  the  Khoolanamah,  is  sufficient, 
together  with  the  other  circumstances  above  alluded 
to,  to  satisfy  the  Court  that  the  execution  of  the 
Khoolanamah  was  not  a  voluntary  unrestrained  act. 
It  is,  therefore,  a  nullity."  The  Suddef  Court  by 
their  decree  dismissed  the  appeal  with  costs. 

The  present  appeal  was  from  this  decree. 

Mr.  R.  Palmer,  Q.  C,  and  Mr.   Leith,  for  the 
Appellant. 

First.  By  the  Mahomedan  law  a  divorce  may  be 
obtained  in  two  ways  ;  in  the  first  instance,  by  a  form 
called  Taldk,  and  secondly,  by  what  is  called  Khoola. 
H eddy  a,  Bk.  IV.  ch.  ii.  p.  213 ;  ib.  ch.  viii.  pp.  314- 
15.  These  forms  are  well  known  in  India.  The 
first  is  an  absolute  divorce,  at  the  instance  of  the 
husband, .  without  any  misbehaviour  on  the  part  of 
the  wife,  or  without  assigning  any  cause.  A  Taldk 
divorce  entitles  the  divorced  wife  to  have  returned 
her  marriage  portion.  Macnaghten  li  On  Moohumma- 
dan  Law,"  ch.  vii.  pi.  24,  p.  58.  It  is  not  so  in  the 
second  form,  which  is  a  conditional  divorce.  By 
the  Khoola  form  the  wife  is  at  liberty,  with  her 
husband's  consent,  to  purchase  from  him  her  freedom 
from  the  bonds  of  marriage.  Macnaghten  "  On  Moo- 
hummadan  Law,"  ch.  vii.  pi.  28,  p.  60.  Maulvi 
Abdul  Wahab  v.  Mnssumat  Hingu  (a).  The  Koran, 
eh.  ii.  p.  28  (Edit.  1858),  lays  it  down  in  express 
terms  that  the  "wife  shall  redeem  herself,"  and  by 
releasing  parts  with  her  dower.  Now,  we  contend,  that 
as  the  suit  was  brought  by  the  Eespondent  to  recover 
her  marriage  portion  secured  by  deed,  the  onus  of  prov- 
ing the  validity  of  the  alleged  Taldk  divorce  was  clearly 
upon  the  Eespondent.  The  decrees  of  the  Courts  in 
India  have  rightly  held  that  she  had  failed  to  prove  a 
(<*)  5  Ben,  Sud.  Dew.  Eep.  200, 
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1861.         Taldk  divorce  on  the  part  of  the  husband,  which  was 
Moohshee    relied   upon  in  her  pleadiugs,  as  entitling  her  to  sue 
for  her  marriage  portion  provided  by  the  Mahomedan 
law,  and  yet,  in  effect,  the  Court  decree  her  dyn-moht 
as  if  she  had  proved  her  alleged  Taldk  divorce. 

Secondly.   We  submit  that  the  Khoolanamah  is  suffi- 
ciently proved.      Khoola  is  only  an  offer  of  divorce  on 
certaiu  terms.     The  Khoolanamah  is  the  written   con- 
tract   between   the  parties  for   a  conditional  divorce, 
desired  and  to  be  purchased  upon   certain  conditions 
by  the  wife.     The  inconsistency  of  the  decree  appealed 
from  is  this,  that  the  Courts  have  found  that  this  deed, 
although   pleaded  by  the  Appellant,  but   not  proved, 
yet  is  to  be  taken  as  evidence  of  a    Taldk  or  absolute 
and  unconditional  divorce.     Now,  if  the  Khoolanamah 
is  not  proved,  there  is  but  one  alternative,   which  is, 
that  there  was  no  divorce  at   all.     In  the  pleadings 
the    Respondent   pleads    that  her   husband    divorced 
her  ;  in  the  answer  that  is  denied    by  the  Appellant, 
who  pleads  that   she  gave  him  Khoola,   which   aver- 
ment of    a   fact   is  reasonable,   the   second  marriage 
bein<*    the   inducement    for    the    divorce    by    Koola. 
There  is  no  authority  to  be  found  in   the  Mahomedan 
law  to  show  that  a  Khoolanamah,  per  se,  is  a  divorce. 
Man  and  wife  living  separately  does  not   without  evi- 
dence of  a  divorce   constitute  a  divorce.     Noorunissa 
Begum   v.    Natoaub   Syed  Mohsin  Allee  Khan  Baha- 
door  (a).     The  Futiva  of  the  Law  Officer  of  the  Zillah 
Court  was  right  (b),   and  the  decrees  of  the  Courts 
below  ought  to  have  been  conformable  to  it. 

Lastly.     By  the  admission  of  the  Respondent  and 
the  evidence,   the   execution  by   her  of  the  Ibranamah 
and  Khoolanamah  were  proved.     She  entirely  failed  to 
prove  her  plea  of  duresse,  or  that  she  had  been  coerced 
by  the  Appellant  to  execute  those  deeds. 

(a)  7  Ben.  Sud.  Dew.  Adaw.  Reps.  40.         (b)  Ante,  386. 
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At  tlie  conclusion  of  the  Appellant's  argument, 
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The  Eight  Hon.  Lord  Kingsdows  :  bSSS 

T  i  \  FT  "F  P  \f 

Observed,  that  their  Lordships  were  agreed  that  the  '  „. 
deeds  relied  upon  by  the  Appellant  could  not  be  sup-  Luteefut- 
ported,  and  directed  the  Respondent's  Counsel  to 
confine  themselves  to  the  question,  whether  there  was 
anything  in  the  pleadings,  or  otherwise,  not  of  the 
K/ioolanamah,  from  which  the  Court  could  find  that  a 
divorce  had  taken  place. 

Mr.    Lloyd,   Q.C.,  and  Mr.  L.    W.   Cave,  for  tlie 
Respondent. 

A  Khoola  divorce  is  irrevocable,  according  to  the 
opinion  of  the  Moulvie  of  the  Court  below,  and  not 
conditional,  as  contended  by  the  Appellant's  Counsel. 
The  H eddy  a,  Bk.  IV.  ch.  viii.  p.  316.  In  this  case  the 
circumstances  show  that  the  divorce  was  Taldk  at  the 
instance  of  the  husband,  and  not  of  the  wife.  With 
respect  to  the  pleadings  we  contend  that  all  that  the 
Eespondent  pleaded  in  her  plaint  was  that  her  hus- 
band had  disvorced  her.  The  general  averment  of 
such  a  fact  is  compatible  with  a  Taluk  divorce.  The 
Iledaya,  Bk.  IV.  ch.  ii.  p.  213.  The  Appellant 
having  by  his  answer  pleaded  a  special  divorce,  or 
Khoola,  at  the  request  of  his  wife,  he  must  be  deemed 
to  admit  the  fact  and  condition  of  a  divorce,  which 
relieves  the  Eespondent  from  the  necessity  of  prov- 
ing a  simple  divorce  ;  the  consequence,  therefore,  is, 
that  the  Appellant  having  failed  to  prove  the  Khoola 
'divorce,  is  liable  to  the  demand  for  dower  as  upon 
a  Taluk  divorce,  for  it  cannot  be  denied  that  a  divorce 
has  taken  place.  The  futwa  (a)  of  the  Moulvie  of  the 
S  udder  Court  supports  this  construction. 

a]  See  Ante,  p.  389, 
VOL.    VIII.  X  1 
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Judgment  was  postponed  and  now  delivered  by 
The  Eight  lion.  Lord  Kingsdowx. 

This  suit  was  instituted  in  the  Civil  Court  of  the 
Twenty-four  Pergimnahshy  the  Respondent,  Luteefut- 
ooji-Nissdj  suing  as  a  pauper  against  the  Appellantr 
Moonshee  Bu.zul-id-Rahecm,  to  whom  she  had  been 
married,  to  recover  her  dyn-mohr,  consisting  of  the 
sum  of  Es.  10,000  and  of  1,000,  gold  mohurs  valued 
at  Es.  16,000,  amounting  together  to  Es.  2G,000. 

'  This  sum  was  payable  by  the  Appellant  to  the 
Eespondent  in  the  event  of  the  dissolution  of  the 
marriage,  and  she  alleged  in  her  plaint  that  the 
Appellant  had  dissolved  the  marriage  by  divorcing 
her.  She  further  stated,  that  two  instruments  by 
which  she  was  alleged  to  have  given  up  her  dyn-mohr 
had  been  obtained  from  her  by  the  force  or  fraud 
of  the  Appellant,  and  were  of  no  avail  to  bar  her 
rights. 

The  Appellant,  in  his  answer,  denied  the  divorce  a» 
stated  by  the  Eespondent,  but  alleged  that  two  in- 
struments, one  a  Khoolanamah,  had  been  executed  by 
.  er,  by  which  she  released  her  dyn-mohr,  and  which 
d'-jds  he  insisted  were  binding  upon  her. 

The  Zillah  Judge  was  of  opinion,  that  no  divorce 
except  by  Khoola  had  been  proved  by  the  Eespond- 
ent, but  he  held  that  the  plea  of  the  Appellant  ad- 
mitted a  divorce  by  Khoola,  and  that  the  instru- 
ments set  up  by  him  as  containing  a  release  of  the 
dyn-mohr  were  fraudulent  and  void,  and  that,  there- 
fore,  the  marriage  being  dissolved,  the  Eespondent 
was  entitled  to  recover  her  claim,  and  he  decreed 
accordingly. 

This  decision  by  the  Zillah   Court  was  confirmed 
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■by  the  Sudder,  and  from  the  order  of  the  Sudder  the        1861- 
present  appeal  is  brought.  Moonshee 

Upon  the  facts,  we  think,  that  there  is  little  doubt.      raheem" 
The  question  is  mainly   one  of  Mahoniedan  law,  and  v- 

we  should  not  lightly  in  such  a  case  disturb  the  con-     oon-nissa, 
current  decision   of  two   Courts.     But  we  are  quite 
satisfied  that  the  decision  is  conformable  both  to  law 
and  to  justice. 

It  appears  that  by  the  Mahoniedan  law  divorce  may 
be  made  in  either  of  two  forms  ;  Taldk  or  Khoola. 

A  divorce  by  Taldk  is  the  mere  arbitrary  act  of  the 
husband,  who  may  repudiate  his  wife  at  his  own  plea- 
sure, with  or  without  cause.  But  if  he  adopts  that 
course  he  is  liable  to  repay  her  dowery,  or  dyu-mohr, 
and,  as  it  seems,  to  give  up  any  jewels  or  parapher- 
nalia belonging  to  her, 

A  divorce  by  Khoola  is  a  divorce  with  the  consent, 
and  at  the  instance  of  the  wife,  in  which  she  gives  or 
agrees  to  give  a  consideration  to  the  husband  for  her 
release  from  the  marriage  tie.  In  such  a  case  the  terms 
of  the  bargain  are  matter  of  arrangement  between 
the  husband  and  wife,  and  the  wife  may,  as  the  con- 
sideration, release  her  dyn-mohr  and  other  rights,  or 
make  any  other  agreement  for  the  benefit  of  the 
husband. 

It  seems,  that  according  to  existing  usage,  a  divorce 
by  Taldk  is  not  complete  and  irrevocable  by  a  single 
declaration  of  the  husband  :  but  a  divorce  by  Khoola 
is  at  once  complete  and  irrevocable  from  the  moment 
when  the  husband  repudiates  the  wife  and  the  separa- 
tion takes  place.  In  these  particulars  the  two  modes 
of  divorce  differ. 

But  there  is  one  condition  which    attends   every 
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divorce,  in  whichever  Avay  it  takes  place,  namely,  that 
the  wife  is  to  remain  in  seclusion  for  a  period  of  some 
months  after  the  divorce,  in  order  that  it  may  be  seen 
whether  she  is  pregnant  by  her  husband,  and  she  is 
entitled  to  a  sum  of  money  from  her  husband,  called 
her  iddit,  for  her  maintenance  during  this  period. 

At  the  hearing  of  this  case,  two  points  were  made 
by  the  Appellant's  Counsel.  They  insisted,  first,  that 
the  instruments  releasing  the  Respondent's  claim 
under  her  settlement  were  valid  ;  and,  secondly,  that 
if  the  Khoolanamah  executed  by  the  wife  were  laid 
out  of  the  case,  there  was  no  evidence  at  all  of 
divorce,  and  then  the  marriage  was  not  shown  to  be 
dissolved  ;  that  the  Respondent  could  not  approbate 
and  reprobate  the  same  deed — insist  that  it  was  good 
for  the  purpose  of  establishing  a  divorce,  and,  bad  for 
the  purpose  of  securing  to  the  husband  the  price 
which  he  was  to  receive  for  consenting  to  it. 

This  objection,  however  plausible,  is  founded  on  a 
misconception  of  the  real  nature  of  the  divorce. 
The  divorce  is  the  sole  act  of  the  husband,  though 
granted  at  the  instance  of  the  wife,  and  purchased  by 
her.  The  Khoolanamah  is  a  d«ed  securing  to  the  hus- 
band the  stipulated  consideration,  but  it  does  not 
constitute  the  divorce.  It  assumes  it,  and  is  founded 
upon  it.  The  divorce  is  created  by  the  husband's 
repudiation  of  the  wife,  and  the  consequent  separa- 
tion. The  law  might  have  provided  that  non-pay- 
ment of  the  consideration  should  invalidate  the 
divorce,  but  it  is  clear,  as  well  from  the  opinion  of 
the  Law  Officers  of  the  Indian  Courts,  as  from  the 
authorities  eitcd  at  our  Bar,  that  the  law  is  otherwise. 

The  non-pay  incut  by   the  wife  of  the   consideration 


ON    APPEAL    FROM    THK    EAST    INDIES.  397 

for  the  divorce  no  more  invalidates  the  divorce  than        1861. 
in  England  the  'non-payment  of  the  wife's  marriage    Moonsheb 
portion  invalidates  the  marriage.  Buzttl-ul- 

In  this  caseKtheg  husband,  while  denying  a   divorce  «. 

by  Talak,  not  only  did  not  deny  but  set  up  a  divorce  oon-missa." 
by  Khoola.  He  alleged  distinctly,  in  his  answer,  that 
the  Respondent  took  from  him  a  Furuckuttee  (which 
is  a  deed  of  divorcement),  that  she  took  from  him 
also  the  subsistence  money  of  her  ichUt,  and  gave 
him  a  receipt  for  it,  and  that  she  then  quitted  his 
house  with  the  assent  and  under  the  care  of  her 
mother. 

That  a  divorce,  therefore,  had  taken  place,  was 
the  common  case  of  both  parties,  and  the  only  ques- 
tion was,  whether  the  husband  could  insist  on  re- 
ceiving the  consideration  for  which  he  says  that  he 
had  stipulated. 

This  must  depend  on  the  validity  of  the  deeds 
which  he  sets  up  in  bar  of  the  Respondent's  demand. 
The  dissolution  of  the  marriage  being  admitted,  it  is 
for  the  Appellant  to  make  out  that  the  Respondent 
has  given  up  the  rights  which  prima  facie  result 
from  the  dissolution,  and  upon  this  part  of  the  case 
their  Lordships  have  never  felt  the  least  doubt. 

Two  instruments  are  relied  on  by  the  Appellant : 
one  an  Ibranamah,  or  instrument  by  which  the  wife 
is  made,  out  of  regard  and  affection  for  her  husband, 
voluntarily  to  release  to  him  all  claim  to  her  dyn- 
mohr.  This  instrument  purports  to  have  been  made 
on  the  16th  of  April,  1847.  It  states  that  the 
settlement  by  which  the  dyn-mohr  is  secured  is  in 
the  possession,  not  of  the  wife,  but  of  her  mother ; 
that    the    wife,    therefore,    cannot    give  up    the    in- 
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There  is  nothing  like  satisfactory  proof  that  the 
Respondent  ever  gave  her  assent  to  this  deed  with  a 
knowledge  of  its  contents,  and  the  admitted  facts  of 
the  case  make  it  in  the  highest  degree  improbable, 
almost  impossible,  that  she  should  have  done  so. 

At  the  time  at  which  this  instrument  purports  to 
have  been  made,  the  husband  had  married,  or  was  on 
the  point  of  marrying,  a  second  wife,  as  by  law  he 
was  entitled  to  do.  The  evidence  of  one  of  the  wit- 
nesses states,  that  the  marriage  took  place  either  in 
April,  1847,  or  in  the  following  October]  and  from 
the  time  of  the  marriage,  and  indeed  from  the  time 
when  it  was  decided  upon,  their  Lordships  are  quite 
satisfied  from  the  evidence  that  the  Appellant  and  the 
Respondent  were  equally  desirous  of  a  divorce.  In- 
deed, it  appears  that  the  sesoud  wife  stipulated  as  a 
condition  of  her  consent  to  the  marriage,  that  her  hus- 
band should  divorce  his  first  wife.  He  had  the  power 
to  do  so  by  Tula/:,  but  this  would  not  answer  his 
purpose ;  he  desired  to  get  rid  of  his  wife,  but  to 
retain  her  dowry,  and  he  prepared  this  deed  in  order 
that,  having  procured  a  release  of  the  dowry,  he 
might  exercise  his  power  of  divorce.  The  mother  of 
the  wife,  however,  had  possession  of  the  settlement, 
and  refused  to  give  it  up,  and  it  seems  to  have  been 
thought  by  the  husband  that  it  would  be  impossible 
for  him  to  establish  the  Ibranamah  unless  he  could 
procure  a  confirmation  of  it,  and  a  surrender  of  the 
settlement  by  the  mother,  and  a  divorce  by  Khoola. 
For  this  purpose  he  had  recourse  to  measures  of 
a \at   cruelty  ;   he    refused   to  permit   the   mother   to 
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see  her  daughter,  and,  by  a  long  series  of  ill-usage, 
unless  there  be  much  exaggeration  in  the  evidence, 
injured  the  health  and  even  endangered  the  life  of 
the  Respondent.  The  mother,  after  repeated  appli- 
cations to  the  Foujdary  Court  for  the  protection  of 
her  daughter,  at  last  yielded,  and  gave  up  the  settle- 
ment ;  under  such  circumstances  the  Khoolanamah 
was  obtained,  which  professed  to  confirm  the  Ibra- 
namah. 

The  Courts  below  have  most  properly  held  that 
instruments  so  obtained  can  have  no  legal  effect. 
They  can  be  of  no  more  avail,  when  used  as  a  de- 
fence against  the  claims  of  the  wife,  than  they  would 
have  had  if  the  husband  were  suing  upon  them  as 
Plaintiff  to  enforce  rights  secured  to  him. 

Their  Lordships  are  quite  satisfied  that  the  judg- 
ment complained  of  is  correct,  and  they  will  humbly 
advise  Her  Majesty  to  affirm  it,  with  costs* 
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Myxa  Boyee,  and  others 


Appellants, 


ami 


Ootaram,  My aram,  aud  Tavkooram       Respondents. 

On  appeal  from  the  Sudder  Dewanny  Adaivlut  at 
Madras. 


\js  this  appeal  the   question  in   issue  related  to   the 
June,  1861.    right  of  one  BamaprasaJ,   the  husband  of  the  Appel- 

lit.lim.aii  had  *  Present :  Members  of  the  Judicial  Committee, — The  Right 
five  children  Hon.  Lord  Kingsdown,  the  Eight  Hon.  the  Lord  Justice  Knight 
SiraoonatiVe  Bruce>  tne  Eight  Hon-  Sir  Edward  Ryan,  and  the  Right  Hon.  the 
women,  one  of  Lord  Justice  Turner. 

whom  was  of       Assessor.— The  Right  Hon.  Sir  Lawrence  Peel. 

the  Brahmin  ° 

caste,  a  mar- 
ried-woman,though  livingapart  from  her  husband.  The  five  children  were 
brought  up  a*  Hindoos,  and  lived  together  as  a  jointfamily.i/.by  his  Will 
devised  an  estate  to  the  five  illegitimate  children  in  equal  shares:  Held, 

First,  that  the  illegitimate  children  were  to  beconsidered  as  Hindoos, 
and  their  rights  governed  by  that  law  ; 

Second,  that  being  children  of  a  Christian  father  by  different  Hindoo 
mothers,  although  constituting  themselves  co-parcene  is  in  the  enjoyment 
of  the  property  after  the  manner  of  a  joint  Hindoo  family,  yet  that  the 
partnership  so  constituted  differed  from  the  co-partnership  of  a  joint 
Hindoo  family  as  defined  by  the  Hindoo  law;  and  that,  at  the  death  of 
each  eon,  his  lineal  heirs  representing  their  parent  would  be  entitled  to 
enter  into  that  partnership. 

Qucere.  Whether  such  right  of  inheritance  enures  to  collaterals  ? 

A  suit  was  instituted  by  one  of  the  illegitimate  children  against  his 
brothers  for  partition  of  the'estateleft  them  bxH.  A  deed  of  Rahzeeaama 
was  afterwards  entered  into  by  the  parties,  by  which  the  shares  and  the 
amounts  to  be  paid  to  each  were  ascertained,  and  provision  made  against 
alienation  by  sale,  mortgage,  lease  or  security  of  any  separate  share. 
Held,  that  this  deed  did  not  affect  the  light  which  each  co-sharer  had 
to  alienate  by  Will. 

Where  a  referenced  made  by  the  Court  to  the  Native  Law  Officers  for 
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lant,  Myna  Bogce,  an  illegitimate  son  of  George  Arthur        1S61- 
Hughes,    an    Englishman,  by  a   native  woman,  of  the  MynaBoykb 
Brahmin    caste>  a  married  woman,    living  apart  from     Oota&am. 
her  hnsband,  to  one-fifth  part  of  the  rents  and  profits 
of  an  estate  called  Kadalkoody,  to  which  Ramaprasad 
claimed  to  be  entitled  as  heir  of  Taukooram,  another 
illegitimate  son  of  the  same  person. 
The  facts  of  the  case  were  these  :-— 
Some  time  before  the  year  1841,  Hughes  died,  having 
made  a  Will,  whereby  he  devised  estate  of  KadalkoodjJ 
in  equal  shares  to   five   persons,  namely,    the  above 
Taukooram,   and    Ramaprasad,  and    also    to  Mgaram, 
Chundoolaul,  and  Oottaram,  who  were  three  other  ille- 
gitimate sons   of  Hughes  by  another  native  woman. 
After  the  death  of  Hughes,  the  estate  of  Kadalkoody 
was  held  and  enjoyed  in  common  by  his  five   children 
until  some  time  in  the  year   1841,  when  Ramaprasad 
brought  a  suit  in  the  Auxiliary  Court  of   Tinnevelly, 
claiming  a  separation  or  partition  of  the  one-fifth  share 
of  the   estate  to  which   he  was   entitled  as  a  devisee 
under  the  Will,  and  a   decree  was  passed  accordingly. 

an  opinion  upon  a  question  which  arises  in  a  suit  before  the  Court,  the 
answer  to  which  may  bind  a  right,  the  question  submitted  should  embrace 
all  the  important  faces  proved  or  admitted  in  the  suit,  which  may  affect 
the  conclusion  ;  and  it  is  the  duty  of  the  Court  itself  so  to  frame  the 
question,  that  the  Court  may  elicit  an  opinion  upon  the  very  facts  upon 
which  the  legal  title  depends.  If  the  facts  be  not  ascertained,  but  stated 
and  disputed,  then  the  question  should  embrace  either  view  of  the  facts. 
When  the  opinion  given  is  apparently  irreconcilable  with  the  opinionsof 
approved  text  writers  on  the  Hindoo  Law,  those  who  give  the  opinion 
should  be  asked  to  explain  that  which  appears,  Prima  facie,  irreconcil- 
able ;  so  that  they  may  show  on  what  ground  an  appa  rent  exemption  from 
the  general  law  is  inferred  ;  whether  on  general  custom,  modifying  texts, 
on  local  usage,  family  customs,  or  other  exceptional  matter. 

If  both  parties  are  dissatisfied  with  a  decree  of  the  Court  below,  a  cross 
appeal  is  necessary. 

An  Appeal  was  brought  from  part  of  a  decree.  At  the  hearing,  held, 
that  although  the  whole  decree  was  not  open  to  the  Respondents,who  had 
not  appealed,  yet,  in  the  circumstances,  leave  to  present  a  cross  appeal 
ought  to  be  permitted. 

The  Appellants  having  waived  the  formality  of  lodging  a  cross  appeal, 
the  appeal  was  heard  from  the  whole  decree. 

VOL.  VIII.  Y  1 
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1861.  About  this  time  Oottaram,   one  of  the  five  devisees^ 

MykaBoyee   died,  and  after  his  death  his  daughters  and  co-heiresses 
(l    v'  contracted  for  the  sale  of  his  one-fifth  share  of  the 

(•state  to  Chundoolaul. 

In  the  year  18-13,  Taukooram,  Myaram,  and  Chun* 
doolaid  appealed  to  the  Civil  Court  of  Tinnevelly 
against  the  decree  of  the  Auxiliary  Court,  but  before 
the  appeal  came  to  a  hearing,  a  Rdzeenaniah^  or  deed 
of  compromise,  in  the  form  of  a  petition  to  the  Courtr 
was  entered  into  between  the  parties. 

This  instrument  was  in  these  terms  :  "  Razeenamah 
presented  by  both  parties  (seven  in  number)  in 
appeal  suit  Xo.  92,  of  1843,  before  the  said  Court7 
viz.  : — Appellants  (1)  Taukooram,  (2)  Myaram, 
and  (3)  €himdodaid.  Respondent  (4)  Ramaprasad, 
and  supplemental  Defendants  (5)  Ganda  Boyee 
alias  Toolaja  Boyee,  (G)  Ganga  Boyee,  daughters  of 
Rama  Boyee,  widow  of  Oottaram,  and  Second  Defend- 
ant in  original  suit,  Xo.  39,  of  1841,  on  the  file  of 
the  late  Auxiliary  Court,  and  (7)  Taraehund,  guardian 
to  Ganga  Boyee.  In  the  original  suit,  wherein  the 
Plaintiff  sought  to  recover  from  the  Defendants  as 
his  share  one-fifth  of  the  Paiiaput  of  Kadalkoody  re- 
ferred to  in  the  plaint,  a  decree  was  passed  as  sued 
for.  Dissatislied  with  this  decision,  the  Appellants 
preferred  the  Appeal  above  referred  to,  and,  after 
Answer  was  filed  in  the  said  Appeal,  the  parties 
entered  into  a  compromise."  The  first  portion 
of  the  compromise  had  relation  solely  to  the  pur- 
chase-money  of  Oottarains  one  fifth  share.  The 
Razeenamah  then  proceeded  as  follows : — ■"  Of  the 
said  Kadalkoody  Paiiaput,  the  share  assigned  to 
the  third  Appellant  by  Mr.  Hughes's  Will  is  one- 
fifth,  and  this  added  to  the   one-fifth  share   purchased 
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by  him  as  stated  above,  makes  his  total  share  two-  1861- 
fifths  of  the  whole  estate.  The  share  assigned  to  the  MynaBoybs 
second  Appellant,  Myaram,  under  the  said  Will,  is  ootaram. 
one-fifth,  and  that  left  to  the  first  Appellant,  Tau- 
kooram,  and  the  Respondent  Ramaprasad,  by  the  said 
instrument,  is  one-fifth  each.  Thus,  it  having  been 
settled  that  we  four  should  enjoy  the  said  Zemindar// 
in  five  shares,  we  have  entered  into  the  following 
agreement,  viz. — That  from  Fusty  1254,  the  manage- 
ment of  the  entire  Zemmdary  shall  for  life  be  entrusted 
to  one  of  us  four,  viz.  Taukooram,  the  other  three 
abiding  by  this  arrangement.  That  the  Paishcnsh, 
amounting  to  Es.  4,4 G9,  8a.  Op.  per  annum,  shall  be 
punctually  paid  by  Taukooram,  from  and  out  of  the 
income  of  the  Pali  quit,  for  each  Fusly  ;  the  Irsal  or 
remittance  being  made  in  the  names  of  us  all  four. 
That  all. the  repairs  necessary  to  the  Paliaput  shall  be 
executed  by  him  every  year  at  an  annual  outlay  of  Ks. 
-500,  he  taking  care  that  the  money  is  properly  spent. 
That  of  the  surplus  left  of  each  year's  income,  after 
defraying  the  Paishcush,  charges  of  repairs  and  costs 
of  establishment  of  that  year,  Taukooram  shall  pay  to 
Myaram  and  C/amdoolaul,  whatever  may  fall  due  to 
them  for  their  said  three  shares,  as  per  accounts. 
That  on  account  of  the  one-fifth  share  of  Ramaprasad, 
Taukooram  shall,  for  his  life,  pay  into  the  treasury  of 
the  Court  the  fixed  sum  of  Rs.  1,800  a-year,  a  moiety 
thereof  being  payable  on  the  11th  April,  and  the 
other  moiety  on  the  11th  July,  of  each.  Fusly.  That 
Bamaprasad  or  the  heirs  appointed  by  him  shall  re- 
ceive the  said  sum  from  the  Court.  That  should  the 
income  of  Ramaprasad1  s  said  one-fifth  share  for  any 
year  exceed  the  fixed  amount  above  referred  to,  suck 
excess  shall   be  appropriated  by    Taukooram,     That 
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IS61-  should  the  income  of  the  said  share  fall  short  in  any 
MyxaBoyee  year  of  the  fixed  sum  above  referred  to,  Taukooram 
OotIb\m  himself  shall  make  good  such  deficit.  That  Tau- 
kooram shall  be  entrusted  with  the  title-deeds  of  the 
said  Paliaput,  and  any  sharer  shall  be  at  liberty  to 
refer  to  them  whenever  he  wishes.  That  should  the 
accounts  furnished  by  the  Ameen  deputed  to  attach 
the  Paliaput  exhibit  any  old  balance  outstanding  for 
Fuslies,  1251  to  1253,  during  which  period  the 
Paliaput  remained  under  attachment,  Taukooram 
shall  recover  the  same,  and  pay  to  Ramaprasad  his 
one-fifth  share  thereof,  taking  a  receipt  from  him. 
That  the  other  shares  also  shall  receive  there  shares 
of  the  said  balance  in  the  same  manner.  That  after 
Taukooram1  s  death,  Ramaprasad,  or  the  heirs  ap- 
pointed by  him,  shall  have  the  management  only  of 
his  one-fifth  share,  subject  to  profits  or  loss.  That 
the  management  of  the  other  four  shares  shall  be 
entrusted  to  Myaram  or  Chundoolaul,  or  their  heirs  or 
representatives  appointed  by  them.  That  the  Ryots, 
Kurmims,  servants,  &c,  of  the  Paliaput,  shall  pay  to 
the  other  sharers,  when  they  go  to  visit  the  estate,  the 
very  same  respect  that  they  would  show  to  Taukooram 
or  persons  entrusted  with  the  management  after  his 
lifetime.  That  the  Paliaput  shall  never  be  divided, 
but  only  the  income  thereof,  of  which  each  sharer 
shall  receive  and  enjoy  his  share  with  reference  to 
accounts  of  income  and  expenditure.  That  neither 
the  sharers,  nor  their  heirs  nor  representatives  ap- 
pointed by  them,  shall  alienate  their  respective  shares 
by  sale,  mortgage,  lease  or  security  ;  all  such  trans- 
actions, if  effected,  being  null  and  void." 

This  instrument    was  filed   in  the  Civil    Court,  and 
the  estate  of  Kadalkoody  remained  under  the   manage- 
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ment  of  Taukooram,  in  accordance  with  its  provisions,         1SG1- 
until    his    death,    which    occurred    on    the    21st    of  MyxaBoyee 
January,  1852.  OotLa*. 

During  the  lifetime  of  Tau/cooram,  he  and  Chun- 
doolaul, and  Myaram  also,  until  his  death,  lived 
together,  as  undivided  brothers.  Ramaprasad^  on  the 
contrary,  was  a  divided  brother,  and  between  him  and 
Taukooram  it  appeared  great  enmity  existed. 

Upon  the  death  of  Taukooram,  the  management 
and  the  absolute  beneficial  interest  in  a  one-fifth  share 
of  the  Kadalkoody  estate,  to  which  alone  Ramaprasad 
was  entitled  under  the  Razeenamah,  passed  to  him, 
and  Chundoolaul  entered  upon  the  management  of  the 
other  four-fifths  of  such  estate  in  accordance  with 
that,  and  also  assumed  possession  of  the  property  of 
Taukooram,  to  which,  together  with  any  disposable 
interest  of  Taukooram  in  the  estate,  he  claimed  to  be 
entitled  under  a  Will  executed  by  Taukooram  on  the 
lGth  of  January,  1852. 

In  February,  1852,  Ramaprasad  made  an  appli- 
cation under  Act,  No.  19,  of  1S41,  to  the  Civil  Court 
of  Tinnevelly,  alleging  that  he  was  entitled  to  succeed, 
as  sole  heir  of  Taukooram,  to  all  his  property,  in- 
cluding his  one-fifth  share  of  the  Kadalkoody  estate, 
and  that  Chundoolaul  had  assumed  wrongful  posses- 
sion of  the  property,  and  praying  to  be  put  into  pos- 
session under  a  summary  order  of  the  Court.  This 
application  was  rejected  by  the  Civil  Judge,  and 
Ramaprasad  was  left  to  the  institution  of  a  regular 
suit  to  establish  his  alleged  title. 

Under  these  circumstances  Ramaprasad,  in  Septem- 
ber, 1852,  instituted  a  suit  against  Chundoolaul  in  the 
Zillah  Court  of  Tinnevdly,  alleging  in  his  plaint  that 
the  suit  was  brought  for  the  recovery  of  real  and  per- 
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lS61-  sonal  property  of  the  value  of  Rs.  14,508.  4a.  Op. 
MYNAlioyEB  belonging  to  his  deceased  brother,  Taukooram,  and.  that 
Ootakam.  Taukooram  died  leaving  no  otlier  heirs  but  Plaintiff, 
and  that  the  Defendant  in  order  to  get  possession  of 
the  'property  had  forged  a  Will,  and  Mookternamah 
purporting  to  be  executed  by  Taukooram  in  the 
Defendant's  favor,  and  praying  that  the  CoMrt  would 
be  pleased  to  pass  a  decree  adjudging  to  the  Plaintiff, 
amongst  other  property  valued  at  Rs.  8,000,  Taukoo- 
ram's  right  and  title  to  one-fifth  of  the  income  of  the 
Kadalkoody  Estate. 

The  Defendant  by  his  answer  stated^  that  the  Razee- 
namah  provided  that  after  Taukooram' a  death  the  Plain- 
tiff should  be  entitled  to  his  own  one-fifth  share  of  the 
Kadalkoody  estate  separately  and  absolutely,  and 
nothing  more,  and  that  the  Plaintiff  and  Taukooram 
were  enemies,  while  the  Defendant  and  Taukooram 
were  friends;  and  that  on  the  23rd  of  Marc//,  1850, 
Taukooram  executed  a  Mookternama,  vesting  all  his 
right  and  interest  in  the  Kadalkoody  estate  after  his 
death  in  the  Defendant,  and  that  on  the  16th  of 
January,  1852,  he  executed  a  Will  confirming  the 
Mooktcmanmh^  and  devising  and  bequeathing  other 
property  to  the  Defendant,  whom  he  appointed  sole 
executor  of  his  Will. 

The  Court  stated  that  it  was  desirable,  with  refer- 
ence to  the  terms  of  the  Raseenamah,  that  the  heirs  of 
Myaram  deceased  should  be  made  parties  to  the  suit. 
Accordingly  a  supplemental  plaint  was  filed,  making 
Laudchhoy  Ammaul,  the  widow  and  alleged  sole  heiress 
of  Myaram,  a  Defendant. 

The  pleadings  being  completed,  the  Court  proceeded 
to  ascertain  the  issues  of  law  and  fact  raised  therein, 
and  found  that  there  were  seven  issues,  of  which  the 
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second,  third  and  fourth  issues  of  fact,  were  alone  im- 
material in  this  appeal.  These  issues  were  : — Second,  MynaBoykb 
whether  the  Plaintiff  was,  as  the  survivor  of  two 
illegitimate  sous  of  a  Hindoo  woman,  heir-at-law  to 
his  deceased  brother.  Third,  whether  Taukooram 
executed  a  Will  in  Defendant'.-  favour  under  date  the 
16th  of  January,  1802.  Fourth,  whether  under  the 
Mazeenumah  in  appeal  suit,  No.  02,  of  iS433  Myaram 
and  Chundoolaul  and  their  heirs  take -upon  the  death 
of  Taukooram  his  one-fifth  share  of  the  Kadalkoody 
Zemindary  to  their  own  use,  or  in  trust  for  Taukoo- 
ranrs  heirs.  Upon  the  above  issues,  the  Court  recorded 
the  following  points  to  be  established  by  the  parties 
respectively.  Under  the  third  issue,  the  Defendant  was 
to  prove — first  point  for  the  Defendant,  that  the 
deceased  Taukooram  left  a  Will  on  the  16th  oi  January  1 
1852,  constituting  the  Defendant  his  heir.  "  First 
point  for  the  Plaintiff — Under  the  fourth  issue  the 
Plaintiff  was  to  put  in  a  copy  of  the  Razeenamah  in 
appeal  suit  No.  92,  of  1843." 

Before  any  evidence  was  adduced,  the  Defendant 
Chundoolaul  died,  and  on  the  motion  of  the  Plaintiff 
the  suit  was  revived,  and  Oottaram,  Myaram,  and 
Taukooram,  the  minor  sons  of  Chundoolaul,  by 
their  guardian,  Bhavany  Prasad,  were  made  Defend- 
ants thereto. 

The  following  question  was  then  submitted  bv 
the  /Allah  Court  to  the  Pundit  of  the  Sudder 
Dewanny  Court  for  his  opinion  :  "  You  are  re- 
quested to  state  whether,  upon  the  death  of  one 
%of  two  illegitimate  sons  of  a  Hindoo  woman,  the 
estate  of  the  deceased  by  law  devolves  upon  the 
surviving  brother,"  to  which  the  Pundit  returned  the 
following  answer,     "  If  the  illegitimate  sons  refert'cJ 
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1861.        to  in  the  question  were  undivided,  the  estate  of  one  of 

MyxaBoyee  them   would,  after  his  death,  devolve  upon   the  sur- 

<<    v'  vivins  brother.     If  divided,  '  it  would  so  to  him'  only 

on  failure  of  the  deceased's  widow,  daughter,  or  her 

son,  or  of  the  deceased's  mother." 

The  Will  alleged  to  have  been  executed  by  Tau- 
kooram in  1852,  and  the  Mookternamah  executed  by 
TauJcooram  in  1850,  the  identity  of  these  documents, 
and  the  execution  thereof,  were  deposed  to  by  three 
of  the  four  attesting  witnesses  to  the  Will,  and  by 
four  of  the  five  attesting  witnesses  to  the  Mookter- 
namah. 

The  Judge,  Mr.  Woodr/ate,  pronounced  the  Zillah 
Court's  decree,  by  which  it  decided  that,  in  accord- 
ance with  the  opinion  of  the  Pundit,  the  Plaintiff 
was  the  heir  of  his  divided  brother,  Taukooram  ;  that 
the  Mookternamah  and  Will  were  forgeries,  and  that 
the  Razeenamah  did  not  debar  the  Plaintiff  from  sue* 
ceeding  to  the  share  of  the  Kadatkoocbj  estate  as  next 
heir  to  his  deceased  brother,  as  that  document  passed 
only  a  right  of  management,  and  not  a  beneficial  right 
or  interest  in  the  one-fifth  share  of    Taukooram. 

Against  this  decree  an  appeal  was  preferred  by  the 
guardian  of  the  infant  Defendants  to  the  Sudder 
Adawlut  at  Madras. 

On  the  27th  of  November,  185G,  the  Sudder  Court, 
consisting  of  Messrs.  Anderson  and  Harris,  pro- 
nounced the  following  judgment  : — The  Court  ob- 
serves that  the  Mookternamah  was  not  registered 
in  the  .Zillah  Court,  nor  was  the  stamp  paper  on 
which  it  is  engrossed  purchased  by  one  of  the 
parties  to  the  same,  nor  did  the  Defendant  act  upon 
that  document  previous  to  the  death  of  Taukoo* 
ram  as  he  ought  to  have   done,  had  it  been   genuine. 
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Both  it  and  the  Will  have  been  discredited  by  the  1861- 
Lower  Court,  and  nothing  has  been  advanced  in  the  My^aEoyee 
appeal  to  lead  this  Court  to  consider  that  the  evidence  ootar^ 
has  not  been  correctly  appreciated.  As  the  property 
was  not  hereditary,  but  dev:-;od  to  Taukooram  by 
his  father,  Hughes,  the  former  had  an  undoubted 
right  to  devise  it  by  Will  ;  but  the  Court  sees  no 
reason  to  disturb  the  judgment  of  the  Lower  Court, 
which  has  declared  the  Will  and  Mookternamah  not 
to  be  genuine  documents.  The  judgment  then  pro- 
ceeded, "  As  regards  the  right  of  the  Plaintiff  to 
inherit  the  property  of  his  uterine  brother  Taukoo- 
ram, the  Court  is  decidedly  of  opinion  that  these 
persons  must  be  looked  on  as  Hindoos,  and  subject 
to  Hindoo  law.  The  question  as  to  the  Hindoo  law 
of  the  case  has  been  fairly  put  to  the  Pundits  of  the 
Court,  and  the  Court  is  of  opinion  that  the  Plaintiff 
has  a  right  to  inherit  the  property  of  Taukooram. 
The  Court,  however,  find  it  necessary  to  modify  the 
award  of  the  Civil  Judge  as  regards  the  one-fifth  share 
of  the  Paliaput  of  Kaddlkoody,  regarding  which  a 
Razeenamah  was  executed  by  the  parties  in  settlement 
of  appeal  suit,  "No.  92  of  1843.  In  that  suit,  the 
present  Plaintiff  sued  for  a  one-fifth  share  of  the 
above  Zernindary,  and  obtained  a  decree  in  his  favour  ; 
this  was  appealed  against,  and  the  above  Razeenamah 
was  filed  in  the  appeal  suit.  It  must  be  borne  in 
mind  that  as  the  present  Plaintiff  was  Plaintiff  also 
in  that  suit,  it  was  his  rights  which  were  then  speci- 
ally to  be  settled.  Xow,  in  the  Razeenamah,  it  is  dis- 
tinctly stated  that  the  above  Zemindary  was  never  to 
be  divided,  nor  were  the  sharers  to  convey  or  burden 
their  shares  ; — a  provision  was  made,  not  only  for  the 
disposal  of  the  property  during  the  life  of  Taukooram, 
vol  viii.  z  1 
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1861.        |3Xit  also  a  distinct  arrangement  made  for  its  disposal 
MynaBoyee  after  his  death  ; — the   very   contingency  so  provided 

Ootaram  f°r  nas  ^  *°  *ne  Presen*  SU^-  The  provision  made 
for  this  contingency  was,  that  the  Plaintiff,  or  heirs 
appointed  by  him,  should  be  invested  with  the  man- 
agement of  his  (Plaintiff's)  one-fifth  share  alone,  and 
that  the  management  of  the  other  four  shares  should 
vest  in  Myaram  and  Chundoolaul  or  their  heirs.  It 
is  subsequently  provided  that  without  ever  dividing 
the  Paliaput,  the  profits  accruing  therefrom  for  the 
share  of  each  shall  alone  be  divided  and  enjoyed 
according  to  the  amount  of  profits.  During  the  life- 
time of  Taukooram,  the  latter  was  to  manage  the 
whole  Zemindary,  and  pay  annually  into  Court  the 
sum  of  Es.  1,300,  as  the  value  of  the  produce  of 
Plaintiff's  one-fifth  share  ;  after  the  death  of  Taukoo- 
ram, the  Plaintiff  was  himself  to  manage  this  one- 
fifth  share,  but  it  was  clearly  the  intent  of  the  Razee* 
namah  that  the  right  of  the  Plaintiff  should  be  con- 
fined to  the  enjoyment  of  his  one-fifth  share  with  the 
management  thereof.  The  right  and  title  to  the 
management  and  enjoyment  of  the  profits  of  the 
other  four  shares  was  clearly  vested  in  the  other 
shareholders.  The  Court  is,  therefore,  of  opinion 
that  the  Plaintiff  is  not  entitled  to  recover  the  one- 
fifth  share  of  the  Zemindar y  which  belonged  to  Tau- 
kooram, and  they  resolve  to  reverse  that  part  of  the 
decree  of  the  lower  Court,  which  awards  that  share 
to  the  Plaintiff.  In  other  respects  the  decree  of  the 
lower  Court  is  confirmed." 

The  Plaintiff  applied  for  review  of  judgment,  which 
the  Sudder  Court  admitted. 

Ramaprasad,  the  Plaintiff,  died,  and  the  suit  was 
revived  by  the  Appellant,  Myna  Boyee,  his  widow  and 
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heiress;  and    Era    Saul,    the    executor   and   devisee,        186L 
and    Hanj  Ram,    claiming  to  be  the    other  devisee   of  MynaBoyee 
the  deceased  Plaintiff.  Ootabam. 

The  application  for  a  review  of  judgment  came  on 
again  before  the  Sudder  Court,  and  an  Order  was  made 
by  the  Court,  on  the  12th  of  November,  1857,  to  the 
effect  that  no  grounds  whatever  had  been  established 
which  would  justify  the  Court  in  interfering  with  the 
judgment  already  passed  in  the  case.  That  the  Court 
considered  that  the  arguments  used  were  such  as  could 
only  be  dealt  with  on  a  regular  appeal  from  the  judg- 
ment in  question.  The  Court  did  not  think  that  they 
could  legally  review,  or  be  justified  in  reviewing,  a 
judgment,  Jbecause  the  decision  was  not  that  which, 
perhaps,  the  present  Court  would  give  ;  and  the  Court 
found  that  the  matter  in  issue  had  been  fully  discussed, 
due  consideration  given,  and  that  no  grounds  existed 
for  considering  that  the  merits  of  the  case  had  not 
been  fully  understood,  and  rejected  the  application 
for  review,  with  costs. 

The  Appellants  applied  to  the  Sudder  Court,  for  leave 
to  appeal  to  Her  Majesty  in  Council  from  so  much  of 
the  decree  of  the  27th  of  November,  1856,  as  declared, 
that  Ramaprasad  was  not  entitled  to  recover  the  one- 
fifth  of  the  Zemindar y  which  belonged  to  Taukooram, 
and  which  reversed  that  part  of  the  decree  of  the 
Zillah  Court,  which  awarded  the  one-fifth  share  to 
Ramaprasad,  and  also  from  the  Order  passed  on 
the  12th  of  November,  1857.  The  Court  admitted  the 
appeal. 

The  appeal  was  argued  by 

Mr.  Rolt,   Q.C.,  and  Mr.  Ayr  ton,  for  the  Appel- 
lants, and 
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J^  Mr.  R.    Palmer,  Q.   C,    and  Mr.   W.  II.    Melvill, 

MynaBoyee  for  the  respondents. 


Qotaram, 


A  preliminary  objection  was  taken  by  the  Re- 
spondeuts,  who  submitted  that  the  Sudder  Court  were 
wrong  in  admitting  the  appeal,  the  value  of  the  matter 
in  dispute  being  under  the  sum  of  Rs.  10,000,  and 
that  no  special  certificate  was  made  on  admitting  the 
appeal  in  accordance  with  Rule  II.  of  the  Order  in 
Council  of  the  10th  of  April,  1838,  so  as  to  preclude 
the  Respondents  taking  objection  as  to  the  value  of  the 
matter  in  dispute  in  the  appeal  and  the  admissibility 
thereof  ;  and  they  further  submitted  that  if  the  appeal 
was  to  be  considered  as  properly  admitted,  then  the 
whole  matter  originally  in  dispute  including  the  ques- 
tion of  heirship  ought  to  be  open  to  adjudication  at 
the  hearing  of  the  appeal,  although  no  cross  appeal 
had  been  lodged  by  the  Respondents  from  that  part 
of  the  decree. 

The  Lord  Justice  Turner  : 

As  leave  has  been  granted  by  the  Court  below,  the 
objection  to  value  of  the  subject-matter  in  dispute  can- 
not be  sustained,  but  their  Lordships  are  of  opinion, 
that  the  question  of  heirship  is  not  open  to  the  Respon- 
dents upon  this  appeal  from  the  decree  of  the  27th  of 
November,  1856,  which  decree  amounts  to  a  declaration 
of  the  Court  that  the  Plaintiff  was  entitled  to  inherit 
the  property  of  Taukooram  as  heir.  Their  Lordships, 
however,  are  of  opinion  that,  under  the  circum- 
stances of  the  case  the  Respondents  ought  not  to 
be  deprived  of  the  opportunity  of  bringing  that 
question  before  the  Court :  and  they  think,  therefore, 
that  as  to  this  particular  portion  of  the  decree  leave 
ought  to    be  given  to    the  Respondents    to  bring  that 
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point  distinctly  before  the  Court  by  petition  for  leave         l86L 
to  appeal,  if  the  Appellants  require  a  petition  of  appeal   MynaBoyee 
to  be  lodged.  If  the  Appellants  be  content  to  waive  the     ootaram. 
question  of  form  and  have  a  decision  of   the  question 
upon  the  merits,  in  that  case  their  Lordships  will  con- 
sider and  dispose  of  the  case  as  it  now  stands  ;  but  if 
on  the  other  hand  the  Appellants  adhere  to  the  objec- 
tion that  the  question  is  not  open  to  them  before  this 
Court,  then  the  Order  will  be  to  give  the  Respondents 
liberty  to  present  a  petition  of  appeal  confined  to  this 
particular  point,   their  Lordships,  under  the  circum- 
stances, thinking  it  not  right  now  to   give  the   Re- 
spondents leave  to  open  the  whole  of  the  decree  (a). 

The  Appellants'  Counsel  stated  that  they  were  will- 
ing to  have  the  case  argued  without  the  necessity  of 
lodging  a  petition  for  leave  to  appeal  by  the  Re- 
spondents. 

The  appeal  was  then  heard  upon  the  whole  decree 
of  the  Sudder  Dewanny  Court. 

It  was  contended,  that  the  Will  and  the  Mookfema- 
maJi,  alleged  to  have  been  executed  by  Taukooram, 
were  forgeries. 

Upon  the  question,  whether  the  Razeenamah  operated 
as  a  partition,  it  was  insisted,  that  Ramaprasad  was 
precluded  from  claiming,  upon  the  death  of  Taukooram, 
an  interest  in  any  portion  of  the  Kadalkoody  estate 
beyond  his  own  one-fifth  share.  Strange1  s  "  Hindu 
Law,"  Yol.  I.,  p.  201,  (2nd  Edit.,)  was  referred  to. 

As  to  the  inheritance  of  illegitimate  children,  W.  H. 
Macnaghteri' 's  "Principles  of  Hindu  Law/'  Vol.11.  note,. 

(a)  See  as  to  the  allowance  of  a  cross  appeal,  though  not  applied 
for  in  the  Court  below.  Nana  Narain  Rao,  v.  Surree  Punt  Bhao. 
6  Moore's  Ind.  App.  Cases.  464. 
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18,31  •        p.  15,  was  cited  ;  and, as  to  the  right  of  a  uterine  brother 

MyxaBoyee  to  succeed  to  his  deceased  brother's  estate,  W.H.Mac- 

Ootaram.    naghteivs  "Principles  of  Hindu  Law,"  Vol. II. pp.  66-7. 

And,  as  to  the  power  of  a  Hindoo,  to  make  a  Will, 

Kagalutchmee   Ummal  v.   Gossoo  Nadaraja  Chetty,  (a) 

and  the  authorities  there  cited,  were  relied  Upon. 

Their  Lordships'  judgment  was  delivered  by 
2nd  Aug,.  xhe  llieht  Hon.  Lord  Kingsdown. 

1861.  & 

""- — '  The  facts  of  this  case,  so  far  as  they  are  material 

to  the  questions  we  have  to  consider,  lie  in  a  narrow 
compass.  Mr.  George  Arthur  Hughes,  an  English- 
man, living  in  India,  had  two  illegitimate  childrenr 
named  Ramaprasad  and  Taukooram,  by  a  native 
woman,  a  Hindoo,  who  appears  to  have  been  a 
married  woman,  to  have  deserted  her  husband,  and 
to  have  lived  in  adultery  with  Mr.  Hughes.  This 
woman  appears  to  have  been  originally  of  one  of  the 
privileged  classes,  and  not  of  the  Soodra  class.  Mr. 
Hughes  had  also  three  other  illegitimate  children, 
Myaram,  Chundoolaul,  and  Oottaram,  by  another 
native  woman.  By  his  Will  he  devised  the  estate 
of  Kadalkoody  to  his  five  illegitimate  children  in 
equal  shares  ;  to  each  a  fifth  share.  The  children 
appear  to  have  been  brought  up  as  Hindoos  and  to 
have  lived  at  first  as  an  united  family,  but  some  time 
after  Hughes's  death  Ramaprasad,  the  original  Plaintiff 
in  the  suit  from  which  this  appeal  arises,  instituted  a 
suit  for  partition  and  obtained  a  decree  accordingly. 
There  was  an  appeal  from  this  decree^  and  pending 
this  appeal  the  parties  compromised,  and  a  Razee- 
namah,  or  deed  of  compromise,  was  entered  into- 
between  them.  This  deed,  to  which  four  of  the  chil- 
(a)  6  Moore's  Ind.  App.  Cases,  309. 
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dren,   one   of  whom,  Chundoolaul,  had  purchased   the         I861- 
share   of     Oottaram,   the  fifth  of    the   children,    who  MynaBoyeb 
had  died,  after  reciting  the  Will  of  Mr.  Hughes  and     ootIram 
the  above-mentioned  purchase,  proceeded,  as  follows : 
[His   Lordships   here   read  the  deed  of  Razcenamah, 
mite,  p.  402.] 

In  pursuance  of  the  arrangement  made  by  this 
deed  Taukooram  had  the  management  of  the  estate 
during  his  life,  and  paid  to  Ramaprasad  the  annual 
sum  stipulated  for  by  the  deed.  On  the  21st  of 
January,  1852,  Taukooram  died  intestate  and  without 
having  had  issue,  and  on  his  death  Chundoolaul  took 
possession  of  all  his  real  and  personal  estate,  including 
his  one-fifth  part  of  the  Kadalkoody  estate.  The 
plaint  in  the  suit  which  has  given  rise  to  the  appeal 
before  us,  was  filed  on  the  18th  of  September,  1852, 
by  Ramaprasad  claiming  as  the  heir  of  Taukooram 
against  Chundoolaul  for  the  recovery  of  the  real  and 
personal  estate  of  Taukooram.  The  Defendant,  Chun- 
doolaul, by  his  answer  in  the  suit,  amongst  other 
grounds  of  defence  which  are  not  material  to  be  men- 
tioned, stated,  that  in  the  partition  suit  the  Plaintiff 
had  declared  that  he  was  not  related  to  Taukooram  ; 
that  if  they  were  co-parceners  they  were  so  through 
their  father  and  not  through  their  mother ;  aud  that 
the  Hindoo  law  was  not  applicable  to  them.  That 
each  of  them  having  received  a  certain  amount  of 
property  under  Mr.  Hughes 's  Will,  their  interest 
were  distinct,  and  one  of  them  had  nothing  to  do 
with  another's  portion ;  that  was  the  status  in  which 
Ramaprasad  had,  in  the  partition  suit,  prayed  the 
Court  to  place  him ;  and  that  the  decree  in  that  cause 
was  that  the  parties  were  not  amenable  to  the  Hindoo 
law,  and  he  insisted  that  in  the  teeth  of  these  pro- 
ceedings in  the  former    suit    it  was  not  open   to  the 
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isoi.        Plaintiff  to  claim  Taukooram)s  share  of   the  estate    of 
MvnaBoyee  Ramaprasad',  'he  relied  also    upon   the    Razecnamah, 
~    "■  insisting  that  Taukooram''  s  intention  that  his   share  of 

the  Kadalkoody  estate  should  on  his  death  pass  to 
him,  the  Defendant,  was  evident  from  the  fact  of  that 
instrument  containing  a  detailed  provision  that  Tau- 
koorani's share,  and  the  management  of  the  other  four 
shares  of  the  estate,  should  be  held  in  succession  by 
the  Defendant  and  his  heirs,  or  other  persons  appointed 
by  him ;  he  also  set  up  a  Mookiernamah  and  a  will 
alleged  to  have  been  made  by  Taukooram  in  his  favour. 

The  Plaintiff,  by  his  replication,  explained  the  alle- 
gations made  by  him  in  the  partition  suit,  and  denied 
that  they  bore  "any  such  meaning  as  was  imputed  to 
them  by  the  answer.  The  rejoinder  was  a  mere 
recapitulation  of  the  answer. 

The  only  material  evidence  in  the  cause  was, 
on  the  part  of  the  Plaintiff,  the  Razecnamah,  and 
on  the  part  of  the  Defendant,  the  Mooternamah, 
and  the  Will,  with  the  depositions  of  some  witnesses 
in  support  of  those  instruments.  There  was  no  evi- 
dence as  to  the  Plaintiff's  title  as  heir ;  but  upon  this 
point  the  following  question  appears  to  have  been 
submitted  to  the  Pundit  of  the  Court  of  S  udder 
Adawlut : — "You  are  requested  to  state  whether, 
upon  the  death  of  one  of  two  illegitimate  sons 
of  a  Hindoo  woman,  the  estate  of  the  deceased 
by  law  devolves  upon  the  surviving  brother  ?"  And 
to  this  question  the  following  answer  appears  to 
have  been  returned : — "  If  the  illegitimate  sons  re- 
ferred to  in  the  question  were  undivided,  the  estate 
of  one  of  them  would,  after  his  death,  devolve  upon 
his  surviving  brother.  If  divided,  it  would  go  to  him 
only  on  failure  of  the  deceased's  widow,  daughter,  or 
her  son,  or  of  the  deceased's  mother." 
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Upon  the  hearing  of   the  cause  in  the  Zillah  Court,        186l- 
the  -Judge  was  of  opinion  that  the  Mooktemamah   and  HyxaBoyee 
the  Will  were  forgeries,  and  that  the  provisions  of  the     Ootabam 
Razeenamah  had    reference  to  the  management  of   the 
estate,  and  did  not  affect  the  right  to  it ;   and  resting 
upon  the  opinion  of   the  Law  Officers,  he   treated  the 
allegations  in  the  partition  suit  as  irrelevant,  and  con- 
sidered the  Plaintiff's  title   as  heir  to  be  established. 
The  decree  of  the  Zillah  Court,    therefore,  was  wholly 
in  favour  of  the  Plaintiff. 

From  this  decree  the  heirs  of  Chundoolaul,  who 
had  died  in  the  meantime,  appealed  to  the  Sadder 
AdawJut)  but  the  Judges  of  that  Court  were  also  of 
opinion  that  the  Mooktemamah  and  the  Will  were 
not  genuine  documents  ;  and  as  regards  the  right  of 
the  Plaintiff  to  inherit  the  property  of  his  uterine 
brother  Taukooram,  they  were  of  opinion  that  those 
persons  must  be  looked  upon  as  Hindoos,  and  subject 
to  Hindoo  law  ;  and  the  question  as  to  the  Hindoo 
law  of  the  case  having,  as  they  thought,  been  fairly 
put  to  the  Pundits  of  the  Court,  they  considered  that 
the  Plaintiff  had  a  right  to  inherit  the  property  of 
Taukooram,  They  accordingly,  by  a  decree  dated  the 
7th  of  November,  1856,  affirmed  the  decree  so  far  as 
respects  the  estate  of  Taukooram  not  included  in 
the  Razeenamah  ;  but  as  to  the  one-fifth  part  of  the 
Kadalkoody  estate,  which  was  included  in  the  Razee- 
namah, they  were  of  opinion  that  the  intent  of  that 
instrument  was,  that  the  right  of  the  Plaintiff  should 
be  confined  to  the  enjoyment  of  his  own  one-fifth 
share,  and  the  management  thereof,  and  that  the  right 
and  title  to  the  management  and  enjoyment  of  the 
profits  of  the  other   four  shares   was    vested  in   the 
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1861  •       other  shareholders,  and   they  accordingly  held   that 

MyxaBoyee  the  Plaintiff  was  not  entitled  to    recover  the  one-fifth 

OotIram.     share   of  the   Kadalkooibj  estate,    which  belonged  to 

Taukooram,    and   reversed    that    part    of   the   decree 

which  awarded  that  share  to  the  Plaintiff. 

The  Plaintiff,  however,  afterwards  obtained,  as  it 
would  appear  ex  parte,  an  Order  for  the  case  to  be 
reheard,  but  he  died  soon  after  the  making  of  this 
Order,  without  having  had  issue. 

By  his  Will,  which  appears  on  these  proceedings 
to  have  been  disputed,  he  devised  the  Kadalkoody 
estate  to  the  now  Appellants,  and  appointed  two  of 
thern  to  be  his  executors.  They  accordingly  revived 
the  suit,  and  the  Sudder  Court  having  subsequentlyy 
by  an  Order  dated  the  12th  of  November,  18b7,  dis- 
charged the  Order  for  re-hearing,  upon  the  ground 
that  the  case  was  more  proper  e  the  subject  of 

appeal,  they  obtained  leave  to  bi  ng,  and  have  accord- 
ingly bi  ought,  this  appeal,  which  is  from  so  much 
of  the  decree  of  the  7th  of  November,  1856,  as  re- 
versed the  decree  of  the  lower  Court,  so  far  as  it 
awarded  to  the  Plaintiff  Taukooram? 8  share  of  the- 
Kadalkoody  estate,  and  also  against  the  Order  of  the 
12th  of  November,  1857. 

With  respect  to  the  objection  raised  by  the  answer 
that  the  Plaintiff  was  precluded,  by  reason  of  the 
allegations  made  by  him  in  the  partition  suit,  their 
Lordships  are  of  opinion  that  no  weight  is  due  to 
that  objection.  The  allegations  referred  to  could,  at 
the  highest,  operate  only,  under  the  circumstances 
of  this  case,  as  an  admission  against  title,  on  a  par- 
ticular view  of  the  legal  status  of  the  party,  in  point 
of  law,   which,   if  it    were    erroneous,   ought    not    to 
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have  bound  the  party  in  another  suit  for  a  different      J^6^ 
object,  the  Court  having  before  it  all  the  facts  relating  MynaBoyeb 
to  the  true  status.  Ootaram. 

The  immediate  question  raised  by  this  appeal, 
therefore,  is,  whether  the  Sadder  Court  was  right  in 
the  construction  which  it  put  upon  the  Razeenamah, 
Their  Lordships  find  themselves  unable  to  agree  with 
the  Sudder  Court  upon  the  construction  of  this  deed. 
The  deed  had  its  original  in  the  partition  suit.  The 
result  of  that  suit  and  of  the  decree  which  had  been 
made  in  it,  if  carried  out,  would  have  been  to  sever, 
at  all  events,  one-fifth  of  the  estate,  and  to  destroy, 
to  that  extent  at  least,  not  only  all  unity  of  interest 
but  all  power  of  joint  management. 

The  deed  appears  to  have  been  framed  for  the  pur- 
pose of  avoiding  these  results.  It  provides  that  there 
shall  be  no  sale,  mortgage,  lease,  or  security  of  any 
separate  share  ;  that,  during  the  life  of  Taukooram,  he 
shall  have  the  management  of  the  whole  estate,  Rama- 
prasad  receiving  a  fixed  income ;  and  that  after  his 
death,  Ramaprasad  shall  have  the  management  of  his 
fifth,  and  the  management  of  the  other  four-fifths 
shall  be  entrusted  to  Myarum  or  Chundoolaul ;  but 
these  provisions  point  to  management,  and  to  manage- 
ment only.  They  effect  the  mode  of  enjoyment,  not 
the  right  of  property.  That  right  does  not  appear  to 
be  affected  by  the  deed  otherwise  than  by  the  parti- 
cular provisions  against  alienation — provisions  which, 
it  is  to  be  observed,  are  carefulty  limited  by  the  deed, 
and  do  not  extend  to  prevent  alienation  by  devise,  for 
it  is  plain  that  the  deed  contemplates  that  each  co- 
sharer  might  devise.  It  is  scarcely  possible  to  suppose 
that  it  could  be  intended  that  the  right  to  devise 
should  be  preserved,  but  that  the  right  of  inheritance 
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1861.  should  be  taken  away.  Failing  this  argument  upon 
Mr>-iBoYEE  the  construction  of  the  Razeenamah,  the  Eespondents 
OotIeah.  contended  that  the  title  of  the  Plaintiff  was  never- 
theless defeated  bv  that  instrument.  Ther  argued 
that  all  the  illegitimate  sons  were  to  be  considered,  as 
they  were  considered,  and,  as  it  appears  to  their  Lord- 
ships, rightly  considered,  in  the  Courts  in  India,  to- 
be  Hindoos  ;  and  that  the  sons,  except  Ramapras  id, 
having  continued  in  common,  Ramaprasad  could  not, 
by  the  Hindoo  law,  be  entitled  to  any  portion  of  Tau- 
koorains  share. 

This    argument    renders    it   necessary   to   consider 
what   sort   of  a   partnership   was   constituted  by  the 
actual  agreed   union   of  the  other   sons.     They   were 
,  not  an  united  Hindoo   family  in  the   ordinary  sense 
in  which  that  term   is  used  in  the  text-writers  on  the 
Hindoo  law  ;  a  family  of  which  the  father  was,  in  his 
life-time,  the  head,    and  the  sons  in  a  sense  parceners 
in  birth,  by  an  inchoate  though  alterable  title:  but  they 
were  sons  of  a  Christian  father  by  different  Hindoo  mo- 
thers, constituting  themselves  parceners  in  the  enjoy- 
ment of  their  property  after  the   manner  of  a   Hindoo 
joint  family.      On  the  death  of  each,  his   lineal  heirs, 
representing  their  parent,   would,  by  the  effect  of  the 
agreement,    enter  into    that  partnership  ;   collaterals, 
however,  could  not  so   enter  by  succession,  unless  the 
Hindoo  law  gave,   in  the   case  under   consideration,  a 
right  of  inheritance  also  to  collaterals.     The  parties 
could  not  by   their  agreement  give  new  rights  of  suc- 
cession to  themselves  or   their  heirs   unknown    to  the 
law.     The  law  of   survivorship,    which   is  the   conse- 
quence of  such  a  partnership  amongst  Hind  >os3  would 
come  in  only  on  failure  of  the  heirs. 

A  further  suggestion  was  made  on  t        part  of  the 
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case,  that  from  the  peculiar  status  of  the  parties  it  1S6L 
was  to  be  presumed  that  the  intention  of  the  mstru-  MynaBoyeb 
ment  was  to  bar  the  State  by  the  arrangement  between  ooruim 
the  parties,  inter  se,  as  to  the  enjoyment  of  the  pro- 
perty, but  no  such  intention  is  to  be  collected  from 
the  instrument,  or  is  disclosed  by  the  evidence  ;  and 
it  may  be  added  that  the  arrangement  for  the  parties 
continuing  in  common  would,  as  already  observed,  in- 
clude survivorship,  and  that  it  could,  therefore,  only 
be  on  failure  of  heirs  of  the  last  survivor  that  the 
claim  of  the  State  could  arise.  The  instrument  too, 
in  its  dealings  with  the  management,  contemplates 
the  existence  of  lice  redes  facti,  and  the  parties,  there- 
fore, cannot  but  have  been  aware  that  they  had  in 
their  power  the  means  of  protection  against  any  claim 
of  the  State.  So  far,  therefore,  as  the  immediate 
question  raised  by  this  appeal  is  concerned,  their 
Lordships  are  of  opinion  that  the  decree  complained 
of  cannot  be  maintained. 

A  further  question  was  also  raised  on  the  part  of 
the  Respondents,  whether  the  appeal,  although  from 
part  of  the  decree  only  did  not,  open  to  them,  the  Re- 
spondents, the  whole  decree.  Their  Lordships  were 
of  opinion  that  it  did  not,  but  they  thought  that  under 
the  circumstances  of  this  case  leave  should  be  given 
to  present  a  cross  appeal,  and  the  Appellants  not 
having  insisted  that  the  mere  form  of  presenting  such 
an  appeal  should  be  gone  through,  it  was  agreed  that 
the  whole  decree  should  be  considered  as  open. 

The  whole  case  as  to  the  Mookternamah  and  the 
Will,  and  as  to  the  Plaintiff's  title  as  heir  to  Tau- 
Jcooram,  was  thus  open  to  the  Respondents.  Nothing 
was  said  by  them  as  to  the  Mookternamah  or  the  Will, 
and  it   is   unnecpssurv,    fhr-refore,    to  refer  further  to 
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1S61.        those  documents,  which  no   doubt  were  forged.     The 

MyxaBoyee  contention  was  as  to  RamaprasacTs  title   as  heir.  This 

~    v-  title  appears  to  have  been  affirmed  bv  both  the  Courts 

OoTARA^r.  v  * 

in  India  upon  the  faith  of  the  opinion  given  by  the 
Law  Officers.  It  does  not  appear  to  have  been  further 
investigated  or  inquired  into. 

The  correctness  of  this  opinion  was  questioned  by 
the  Respondents,  who  objected  to  the  mode  in  which 
the  question  was  submitted  to  them,  but  the  Court 
declined  to  take  another  opinion,  and  adopted  the 
opinion  of  these  Officers,  apparently  without  noticing 
its  inconsistency  with  the  ordinary  text  expositions 
of  the  Hindoo  law.  The  question  submitted  to  the 
Law  Officers  does  not  include  some  important  facts 
which  existed  in  this  case.  Every  such  reference  in 
a  suit,  where  it  may  bind  a  right,  should  embrace 
all  important  facts  proved  or  admitted  in  the  cause, 
which  may  affect  the  conclusion  ;  and  it  is  the  duty 
of  the  Court  itself  so  to  frame  the  questions  that  they 
may  elicit  an  opinion  upon  the  very  facts  on  which 
the  legal  title  depends.  If  the  facts  be  not  ascertained 
but  stated,  and  disputed,  then  the  questions  should 
embrace  either  view  of  the  facts.  When  the  opinion 
given  is  apparently  irreconcilable  with  the  opinions 
of  proved  text-writers,  those  who  give  the  opinion 
should  be  asked  further  to  explain  that  which  appears 
prima  facie,  thus  irreconcilable,  so  that  they  may 
show  on  what  they  ground  an  apparent  exception  from 
the  general  law,  wdiether  on  general  custom  modifying 
texts,  on  local  usage,  family  customs,  or  other  excep- 
tional matter. 

In  this  case  it  was  very  important  to  point  out  to 
the  notice  of  the  Law  Officers  that  the  mother  of  the 
Plaintiff  and  of  his   uterine  brother  was  a  wife  living 
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in  adultery  ;  originally,   as  above  mentioned,  one  of        1861- 
the  privileged   classes ;  that  her  sons  were  adulterous  MynaBoyee 
issue  ;  that  the  propert}r  had  never  been  the  mother's,     Ootuum 
but  had  been  bequeathed  by  the   father,  an  English- 
man,  to  his  sons,  as  his  sons,  and  was  meant  by  him 
to  be  a  parental  provision  for  his  children.      It  was 
not  referred  to  the  Law  Officers  to  consider  whether 
the    inability  of   the  sons   to   succeed   to   the  father 
affected  their  heritable  capacity  as  collaterals  inter  se. 
On  the  terms  of  the  answer,   the  Law  Officers  may 
have  considered  the  case  merely  as  one  of  succession 
amongst  Soodras  proper,  and  may  have  acted  simply 
on   a  wider  view  of   the   law   of   succession   amongst 
Soodras  than  the  written  text  authorities  afford.  They 
may  have  viewed  it  as  enlarged  by  some  general  cus- 
tom there  prevalent  extending  the  law,  according  to 
the  principles  of  the  Hindoo  law  which  would  support 
such  custom,  if  in  fact  such  custom  has  obtained. 

It  is,  however,  impossible  to  treat  these  sons  as  the 
sons  of  a  Soodra  father  ;  if  the  Plaintiff  and  Taukoo- 
ram  be  viewed  as  the  sons  of  a  Soodra  mother,  still 
the  property  never  was  hers,  and  their  heritable  capa- 
city even  to  property  of  hers  has  not  been  established, 
If  any  general  usage  in  this  part  of  India  has  ripeued 
into  a  custom  having  the  force  of  law,  that  the  ille- 
gitimate children  of  a  woman  pursuing  an  unchaste 
course  of  life,  whether  married  or  unmarried,  inherit 
her  property,  this  custom  is  not  in  proof. 

If  amongst  Soodras  proper  a  course  of  decisions,  or 
other  evidence  of  the  prevalency  of  a  general  custom, 
support  a  heritable  capacity  of  illegitimate  Hindoos 
beyond  that  which  the  writers'  text-books  establish, 
these  decisions  have  not  been  made  known,  nor  has 
that  custom  been  established.     But  a  title  such  as  the 
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1861.  present,  so  wholly  irreconcilable  with  the  expositions 
m™Ii3oyek  of  any  text-writer,  and, unsupported  by  any  authority, 
cannot  be  established  upon  the  evidence  which  this 
case  affords.  To  assume  without  evidence,  on  asser- 
tion simply,  a  capacity  in  the  Appellant  and  his  ute- 
rine brother  to  inherit  to  their  mother,  and  assuming 
that  capacity  of  lineal  inheritance  to  their  mother, 
thence  to  derive  collateral  heirship,  inter  se,  to  pro- 
perty which  never  was  their  mother's,  would  be  at 
variance  with  legal  principles. 

Their  Lordships  have  accordingly  felt  some  diffi- 
culty in  dealing  with  this  part  of  the  case.  On  the 
one  hand,  they  are  not  prepared  to  act  upon  the  opi- 
nion of  the  Law  Officers  given  upon  an  imperfect 
statement  of  facts,  unsupported  by  authority,  and  ap- 
parently not  easily  to  be  reconciled  with  the  opinions 
of  the  text-writers  on  the  Hindoo  Law.  On  the  other 
hand,  they  do  not  feel  satisfied  that  the  opinion  of  the 
Law  Officers  may  not  be  well  founded,  more  especi- 
ally with  reference  to  some  local  custom  or  usage, 
Thev  have  come  to  the  conclusion,  therefore,  that  the 
onlv  safe  course  which  can  be  taken  is  to  remit  this 
question  to  India  for  further  investigation  and  con- 
sideration. 

In  the  course  of  the  argument  on  the  part  of  the 
Respondents,  an  objection  was  taken  on  their  behalf 
to  the  title  of  the  Appellants  as  the  heirs  of  Rama- 
prasad,  but  this  objection  does  not  appear  to  have 
been  entertained  or  considered  by  the  Sadder  Court, 
and  their  Lordships  very  much  doubt  whether  it  is 
competent  to  the  Respondents  to  raise  it  upon  this 
appeal,  having  regard  to  what  must  have  been  done 
in  the  cause. 

Their  Lordships,  therefore,    delivered  the  foregoing 
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judgment  at  the  close  of  the  sittings  after  Trinity  Term,        1S(5L 
but  they  ordered  their  report  to  stand  over  until  after  MynaBoyke 
the  Long  vacation^  in  order   that   the  minutes  might     0otak4m 
he  fully  considered  by  their  Lordships  and  by  Coun- 
sel ;  and  the  matter  having  been  again  brought  before 
their  Lordships  on  the  26th  of  November,   1861,  the 
following   minute  was  finally  settled  by  their  Lord- 
ships, with  the  assent  of  Counsel  on  both  sides,  on  the 
30th  of  November,  1861  :— 

"  The   Appellants,   having  by  their   Counsel  con- 
sented  that  the  rights  of  the  parties  should  be  con- 
sidered and  dealt  with  in  the   same   manner  as  if  the 
Respondents  had  presented  a  cross  appeal  confined  to 
the   subject-matter  of  this  appeal,  viz.,    the  share  of 
Taukooram  in  the  Kadalkoody   estate,  their  Lordships 
humbly  recommend  to  her  Majesty  that  the    decree 
of  the  Sudder   Court  of  the  27th   of  November,    1856, 
be  reversed,  in  so  far  as  the  same  is  complained  of  by 
the  appeal,  aud  that  the  appeal  be   dismissed  in  so  far 
as  it  complains  of  the  Order  of  the  12th  of  November, 
1857,  and  that  it  be  declared  that  the  Razeenamah  in 
the  pleadings  mentioned  does  not  prejudice    or  affect 
the  Appellants'    claim  to   Taukooram1  s  share  of  the 
Kadalkoody  estate,   and  that  the  Mookternamah  and 
the  Will  in  the    pleadings  also   mentioned  were  not 
genuine  instruments ;  and  that  it  be  also  declared  that 
the  aforesaid  reversal  of  the  said  decree  of  the  Sudder 
Court  shall  not  in  any  way  prejudice  or  affect  the  right 
of  the  Eespondents  to  contest  the  title  of  Ramaprasad 
as  the  heir  of   Taukooram  to  his  (Taukooram' *s)  share 
of  the  Kadalkoody  estate  upon  any  other  grounds  than 
those  above  mentioned,  nor   prejudice  any   objection 
which   may   be  now  open   to   the  Respondents,   and 
which  they  may  be  advised  to  take,  to  the  title  of  the 
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1861.  Appellants  as  the  heirs  of  Bamaprasad  to  the  said 
MynaBoyee  share  of  Taukooram  in  the  said  KadaUcoody  estate, 
OotIr  im  an^  *°  any  application  they  may  be  advised  to  make 
to  the  Sudder  Court  respecting  the  same  ;  and  that  it 
be  ordered  that  the  Sudder  Court  do  make  all  such 
further  inquiry  as  may  be  proper  and  necessary  as  to 
the  title  of  Bamaprasad  as  the  heir  of  Taukooram  to 
his  {Taukooram?  s)  share  of  the  Kadalkoody  estate,  and 
do  proceed  in  the  cause  as  respects  that  property 
according  to  the  result  of  such  inquiry ;  and  that  it 
be  further  ordered  that,  if  it  shall  appear  that  Bama- 
prasad was  entitled,  as  the  heir  of  Taukooram,  to  the 
said  share  of  the  Kadalkoody  estate,  and  that  the  Ap- 
pellants are  entitled  thereto  in  right  of  Bamaprasad, 
the  costs  of  this  appeal  be  paid  by  the  Eespondents, 
and  the  whole  costs  in  the  Sudder  Court  be  also  borne 
by  them,  except  the  costs  of  the  application  for  review, 
as  to  which,  in  that  event,  there  should  be  no  costs  ; 
but  that,  if  it  shall  appear  that  Bamaprasad  was  not 
entitled  as  the  heir  of  Taukooram,  or  that  the  Appel- 
lants are  not  entitled,  in  right  of  Bamaprasad,  to  the 
said  share  of  the  Kadalkoody  estate,  the  whole  costs 
of  the  case  in  the  Sudder  Court  be  dealt  with  as  the 
said  Court  may  direct,  and  that  in  that  event  there  be 
no  costs  of  this  appeal/' 
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George  Lamb  and  Josiah  Patrick  )        .       u     , 
Wise         -         -         -         -         -)      4&*to*t*t 

AND 

Bejoy    Kishen    Dass,     Dillawur  \ 

Allee     Gholam     Exsfff      and  \    Respondents* 
others       -         -         -         -         -  ) 

On  appeal  from  the  Sudder  Dewanny  Adaivtut  at 
Calcutta. 

Heard  ex-par ie, 

lHIS  was  a  suit,  in  the  nature  of  an  action  of  eject-    22nd  June, 
ment,   brought  in  the   Zillah   Court  of  Dacca  by  the     .^j86^ 
Respondent,  Bejoy  Kishen  Dass ,  to  oust  the  Appellants    A  suit  .^a» 

brought  in 
*  Present:    Members  of  the  Judicial  Committee, —The  Eiffht  18.5,2'  to  set 

3.S1U.0  3.HGX6- 

Hon.  Lord  Kingsdown,  the  Eight  Hon.  the  Lord  Justice  Knight  cution  sale 
Bruce,  the  Eight  Hon.  Sir  Edward  Eyan,  and  the  Eight  Hon.  the  made  in  1841, 
Lord  Justice  Turner.  °f  irSu^'1 

Assessor, — The  Eight  Hon.  Sir  Lawrence  Peel.  larity  in  not 

complying 
with  the  provisions  of  Ben.  Eeg.  XL Y., sec.  12, of  lT^for  theduepubli- 
cation  ofthe  sale.  A  summary  suit,  under  Ben.  Eeg.YII.,  of  1825, sec.  5, 
had  been  brought  shortly  after  the  date  ofthe  sale  by  the  judgment 
debtor,to  set  it  aside  on  theground  of  inadequacy  of  thepurchase-nionev, 
which  suit  was  dismissed.  There  was  no  allegation  in  that  suit  of  any 
irregularity  in  the  publication  of  sale.  It  appeared  from  the  evidence  in 
the  suit  of  1852,  that  the  notice  of  sale  was  affixed  at  the  dwelling-house 
of  the  judgment  debtor,  the  place  where  his  rents  were  paid,  but  which 
was  not  part  of  the  estate  sold.  It  was  not  pleaded  in  the  suit  of  1 852, 
that  there  was  a  town  or  village  where  the  notification  could  be  fixed  as 
required  by  sec.  12,  Ben.  Eeg.  XLV.  of  1793.  The  Sudder  Dewanny 
Court  held,  that  there  had  been  an  irregularty  in  the  publication  ofthe 
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1861.  from  the  possession  of  certain  landed  'property,  and 
Lamb  with  that  object,  to  set  aside  a  sale  made  by  public 
•  bkJot  auction  to  the  Appellants,  and  for  mesne  profits. 
KishexDass  The  principal  question  raised  in  the  suit  below  and 
by  the  appeal  was,  whether  the  sale  by  the  Govern- 
ment Collector  under  an  Order  of  a  Civil  Judge,  in 
execution  of  his  decree,  ought  to  be  set  aside  eleven 
years  afterwards  to  the  prejudice  of  the  Appellants, 
the  auction  purchasers,  for  an  alleged  irregularity  on 
the  part  of  that  Officer  in  the  mode  of  publishing  the 
notice  of  the  intended  sale,  with  respect  to  which  al- 
leged irregularity  no  material  deviation  from  the  mode 
prescribed  by  Ben.  Reg.  LXY.  of  1793,  sec.  12,  was 
established  by  the  Respondent,  Bejoy  Kishen  Da»s, 
nor  was  any  pecuniary  injury  to  himself  shown  to  have 
resulted  from  the  sale ;  and  more  particularly  as  the 
judgment  debtor,  who  had  availed  himself  of  the 
remedy  by  summary  suit  given  by  Ben.  Reg  VII.  of 
1825,  sec.  5,  cl.  2,  shortly  after  the  sale,  to  set  aside 
the  sale  on  the  ground  of  irregularity,  did  not  in  that 
suit  complain  of  the  alleged  irregularity  as  to  the 
posting  of  the  notice  of  sale,  the  objection  urged  in 
the  present  suit. 

The  principal  facts  of  the  case  were  as  follows : — 

The  Respondent,  I  r  A  llee  Gholam  Ensuff,  and 

others,  obtained  a  decree  in  the  Zillah  Court  of  Dacca 
against  the  principal  Respondent,  Bejoy  Kishen  Dass, 

notice  of  sale,  as  it  was  not  made  within  the  ambit  of  the  estate  sold,and 
set  the  sale  aside  on  that  ground.  Upon  appeal,  held  by  the  J  udicial 
Committee,  reversing  such  decree, 

First  that  as  it  did  not  appear  that  there  was  any  town  or  village 
within  the  Pergunnah  at  which  the  notification  required  by  the  pro- 
visions of  Ben.  Beg  XLV.,  sec.  12,  of  1793,  could  be/affixed,  there  had 
been  no  irregularity  in  posting  the  notice  at  the  house  of  the  judgment 
debtor,  so  as  to  vitiate  the  sale,    and,  , 

becondlv,  that,  even  if  there  had  been  an  informality  m  that  respect, 
it  ought  to  have  been  objected  to  in  the  summary  suit  brought  in 
184lTand  could  not  be  opened  eleven  years  afterwards. 
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and  others,  and,  after  having  made  the  usual  appli- 
cation for  execution  of  the  decree,  that  Court  issued 
an   Order,  directing  the  Government  Collector  of   that 

Jdejoy  - 

ZiUah  to  sell  a  certain  share,  namely,  a  3  annas  18  KishexDass 
gundas  3  c.  1  krant,  out  of  a  10  annas  13  gundas  1  c. 
1  brant  share  of  Pergunnah,  Ootur  Shahpore,  situate  in 
the  Zillah,  belonging  to  the  Respondent,  Bejoy  KisJwi 
Dass,  and  two  of  the  other  Respondents,  named  Doya- 
moyee  and  Moheshurry,  also  judgment  debtors  and  co- 
sharers  with  him,  but  excepting  the  rights  of  one,  Bam 
Dass  Duff,  who  had  previously  purchased  the  interest 
of  Doyamoyee  in  such  share. 

The  Collector  accordingly  attached  the  share,  lotted 
it  for  sale,  and  published  the  usual  notice  or  notifica- 
tion of  the  intended  sale,  as  required  by  Ben.  Tleg.  XLV. 
of  1793.  This  notice,  it  appeared,  was  not  affixed 
within  the  Mehal  in  which  the  property  was  situate,  but 
at  a  place  called  Arryhazara,  where  the  house  in  which 
the  rents  of  the  judgment  debtor,  Bejoy  Kishen  Dass, 
were  collected,  which  house  was  within  the  estate  sold, 
and,  after  some  postponements,  on  the  30th  of  January, 
1841,  the  share  was  put  up  to  public  auction  in  the 
Cutcherry  of  the  Collector.  Appellants  purchased  the 
same  for  the  sum  of  Rs.  2,105.  The  sale  was  after- 
wards confirmed  by  the  Commissioners  of  Revenue. 

In  the  month  of  April,  1841,  Bejoy  Kishen  Dass 
commenced  summary  proceedings  under  Ben.  Reg. 
VII.  of  1825,  sec.  5,  el.  2,  to  set  aside  the  sale,  by  filing 
a  petition  in  the  Zillah  Court  of  Dacca  before  the  Prin- 
cipal Sudder  Ameen,  in  which  he  stated,  amongst  other 
things,  the  postponement  of  the  sale  from  the  23rd  to 
the  30  th  of  January,  and  the  sale  to  the  Appellants  on 
the  last-mentioned  date,  and  alleged,  that  the  price 
fetched  at  the  sale  was  under  the  true  value  of  the 
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1861.        share,  with  reference  to  the  sums  previously  bid  for  it, 

~C^       and  further  alleged,  that  if  the  share  had  been  sold  on 

"•  the  23rd  of  January,   a  larger  sum  would  have  been 

JL5EJO  jl 

Kishek  Dass  obtained  for  it ;  and  prayed  on  that  ground  that  the 
sale  might  be  reversed  and  the  share  re-sold. 

The  Principal  Sudder  Ameen,  before  whom  the 
summary  suit  was  heard,  on  the  17  th  of  April,  1841,. 
ordered,  that  the  sale  should  be  set  aside  and  annulled, 
and  that  a  re-sale  should  take  place,  on  the  ground 
of  irregularity,  as  the  sale  was  not  made  on  the  day 
first  appointed,  and  also  as  the  share  was,  in  his  opinion, 
sold  for  an  inadequate  price. 

The  Appellants  appealed  from  this  Order  to  the 
Civil  Court  of  the  Zillah  of  Dacca,  and  the  Judge 
of  that  Court,  Mr.  J.  F.  G.  Cooke,  by  a  pro- 
ceeding of  that  Court,  dated  the  19th  of  May,  1841, 
reversed  that  Order,  recording  his  reasons  for  so 
doing,  as  follows  : — "  Although  the  Principal  Sudder 
Ameen,  on  the  grounds  stated  by  him,  has  reversed 
the  sale,  it  does  not  appear  to  me  that  the  sale  was 
made  in  contravention  of  the  law  or  established  rules ,. 
for  this  reason,  that  though  the  sale  was  made  several 
days  subsequent  to  the  date  fixed,  yet  the  kyfeut  that 
has  been  recorded  on  the  sale  advertisement  is  not  at 
variance  with  the  established  rules,  nor  are  the  bid- 
dings, made  ab  initio,  and  the  sale  which  was  con- 
cluded, incorrect  according  to  the  provisions  of  cl.  2, 
sec.  8,  and  cl.  2,  sec.  14,  Ben.  Eeg.  XI.  of  1822.  It  was 
not  proper  for  the  Collector  to  demand  from  Chunder 
Madhub  the  amount  which  he  had  bid  at  the  first ; 
for  although  the  above  Regulation  has  reference  to 
arrears  of  revenue,  there  is  nothing  iu  addition  thereto 
stated  in  Eegulation  XLY.  of  1793.  Under  these  cir- 
cumstances, the  Order  of  the  Principal  Sudder  Ameen, 
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setting  aside  the  sale  at  which  the  Appellants  pur- 
chased the  property,  is  not  proper ;  for  this  reason, 
the  Order  of  the  Principal  Sudder  Ameen  being  Bsjoy 
reversed,  it  is  ordered  that  a  copy  of  this  proceeding  Kishbh  Dass 
be  forwarded  to  the  principal  Sudder  Ameen,  who  is 
to  consider  the  auction  purchase  of  the  Appellants  as 
confirmed,  and  given  intimation  thereof  to  the  Collector." 

Bejoy  Kishen  Dass  appealed  to  the  Sudder  Deivanny 
Adatvlut&t  Calcutta,  against  this  Order,  and  upon  the 
hearing  Sudder  Court  held,  that  nothing  irregular  had 
taken  place  in  respect  to  the  sale,  and  confirmed  the 
Order  appealed  from. 

The  Appellants  were  put  into  possession  of  the 
share  so  purchased  by  them,  on  the  confirmation  of 
the  sale  by  the  Commissioners  of  Revenue,  and  con- 
tinued in  uninterrupted  possession  for  about  eleven 
years,  until  the  23rd  of  March,  1852,  when  the 
Respondent,  Bejoy  Kishen  Dass,  alone  of  the  seve- 
ral co-sharers,  commenced  the  suit  in  forma  pauperis, 
out  of  which  this  appeal  arose,  by  filing  a  plaint  in 
the  Zillah  Court  of  Dacca  against  the  Appellants, 
as  auction  purchasers,  and  the  decree-holders,  and 
also  against  his  own  co-sharers,  as  Defendants,  to 
set  aside  the  sale  to  the  Appellants,  and  to 
obtain  possession  of  his  own  proportion  of  the 
share  sold;  with  mesne  profits.  The  plaint  stated, 
that  the  sale  was  illegal,  having  been  made  in  con- 
travention of  the  existing  laws  and  practice ;  and 
then  set  forth,  in  particular,  two  several  alleged 
irregularities  in  the  conduct  of  the  sale,  having,  refer- 
ence to  the  notification  and  publication  thereof : — 
First,  that  the  notice  of  the  sale  was  not  published 
at  the  locality  of  the  property  sold,  as  prescribed  by 
sec.  12,  Ben.  Reg.  XLY.  of  1793.  Secondly,  that  the 
name  of  one  Shah  Newaz  Khan,  as  a  decree-holderr 
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irregularly  inserted  in  the  sale  notification } 
iad  of  the  names  of  the  decree-holders  ;  and  also 
Bejoy  *na*  ^  was  Published  in  Kismut  Arryhasara,  which 
KishenDass  place  was  included  in  another  Talook,  Makadeb  Roy, 
instead  of  at  the  estate  sold  ;  and  that  for  those 
causes  the  sale  ought  to  be  reversed,  agreeably  to 
the  provisions  of  cl.  i,  sec.  5,  Ben.  Reg.  VII.  of  1825. 
The  plaint  also  stated,  that  the  Appellants  had  been 
in  possession  of  the  estate,  and  in  enjoyment  of 
the  profits  thereof,  since  the  Order  of  the  Judge  of 
the  Zillah  Court  in  the  summary  proceedings,  and 
that  the  Plaintiff's  co-sharers  had  colluded  with 
him,  and,  as  they  had  not  sued  for  the  reversal  of 
their  respective  proportions  of  the  share,  he  had  no 
other  alternative  but  to  institute  the  suit  against  the 
auction-purchasers,  and  the  decree-holders. 

The  Appellants,  the  principal  Defendants,  by 
their  answer,  set  forth  the  summary  proceedings 
and  the  decrees  of  the  Zillah  Court-  and  Suclder 
Dewanny  Adawlut,  insisting  that  by  the  latter  de- 
cree it  had  been  judicially  decreed  that  there  had  been 
no  irregularity  in  the  conduct  of  the  sale,  according 
to  the  rules  and  practice  of  those  Courts,  and  it  was 
by  the  answer  pleaded,  with  reference  to  the  two 
grounds  of  irregularity  set  forth  in  the  plaint,  that  they 
were  of  no  avail,  because  the  names  of  Dillawur  Allee 
Gholam  Emuffi  and  others,  were  written  in  the  place 
of  the  decree-holders  in  the  notification,  which  was 
duly  published  at  the  Plaintiff's  house  at  Arryhasara, 
in  which  was  the  principal  collection  Cutcherry 
(office)  of  the  estate  sold,  and  which  being  the  fact, 
the  sale  could  not  on  that  account  be  considered 
to  have  been  illegally  held,  especially  as  the  Plaintiff 
urged  no  objection  as  regarded  the  publication  of 
the   notification    in   the   summary   petition  which  he 
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presented  for  the  reversal  of  the  sale.  The  answer 
also  asserted  the  regularity  of  the  Collector's  proceed- 
ings in  postponing  and  adjourning  the  sale  from  day  bejot 
to  day,  and  referred  to  a  Circular  Order  of  the  Sudder  KjshenDass 
Dewanny  Adawlut  of  the  17th  of  July,  1846,  to  show 
that  the  Collector's  proceedings  were  in  accordance 
with  what  is  stated  in  that  Circular  Order  as  the 
established  practice ;  the  answer  moreover  stated, 
that  on  the  day  of  sale  the  property  was  publicly  bid 
for  and  sold  at  the  Cutclierry,  in  the  presence  of  many 
people,  and  the  Appellants  purchased  it  in  conse- 
quence of  no  other  person  having  bid  higher  ;  and 
they  submitted  that,  in  such  a  case,  the  allegation  that 
the  property  was  sold  at  an  inadequate  price  could  not 
be  a  ground  for  the  reversal  of  the  sale. 

The  Plaintiff  filed  documentary  proofs.  Amongst 
these  was  a  copy  of  the  report  of  the  Nazir  of 
the  Collectorate,  dated  the  loth  of  January,  1841, 
which  stated  that  he  had  published  two  notifications 
of  the  sale  through  the  Peon  at  Kismut  Arrylia- 
zara,  where  the  above  property  was  situate,  and  that 
he  had  submitted  to  the  Collector,  the  Peon's  return 
and  sooruthals  (certificates)  of  certain  persons  resident 
in  the  neighbourhood  of  the  publication  of  the  notifica- 
tion. The  return  of  the  Peon  who  served  these  notifi- 
cations was  also  put  in  evidence  and  whicli  was  as  fol- 
lows : — "  Two  notifications  were  delivered  to  me.  Xo 
person  on  the  part  of  the  decree-holder  having  pointed 
out  the  locality  of  Talooka  Kashee  Ram  Rae,  but  having 
pointed  out  Kismut  Arryhazara  as  the  locality  of  the 
aforesaid  Talook  and  Zemindary ',  the  notification  was 
published  in  the  house  of  debtors  (Bejoy  Kishen  and 
others,  judgment  debtors  aforesaid,  having  been  pre- 
viously  mentioned  in  this  return),  in  the   presence  of 

vol.  viu.  c  2 
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Kawul  Kishen  Shaha,  Kishen  Chowkeedart  and  otbersy 
inhabitants  of  Arryhazara,  and  I  have  brought  up  a 
Bejoy  sooruthal  of  the  said  persons."  The  Appellants'  wit- 
KishexDass  nesses  proved  that  the  principal  Cutcherry  for  the  col- 
lection of  the  teats  of  the  share  of  the  Respondent, 
Bejoy  Kishen  Dass,  was  in  his  own  dwelling-house, 
at  the  time  when  the  sale  notification  of  the  share 
was  there  published  by  the  Peon  of  the  Collectorate, 
ISTo  evidence  was  offered  by  the  Respondent  to 
contradict  the  facts  proved  by  the  Appellants, 
that  the  notification  of  the  then  intended  sale  was  in 
due  time  published  at  his  own  dwelling-house,  being 
the  office  also  for  the  collection  of  the  rents  of  his 
share,  or  to  show  that  he  had  not  notice  of  such  in- 
tended sale  ;  or  that  he  had  ever  at  any  time  ob- 
jected to  such  publication,  or  had  done  otherwise  in 
respect  thereof  than  acquiesce  in  the  propriety  of 
the  publication  up  to  the  time  of  riling  his  plaint, 
eleven  years  after  the  sale. 

The  hearing  of  the  suit  took  place  before  the  Prin- 
cipal Sudder  Ameen  of  the  Zillah  of  Dacca,  and  on 
the  6th  of  February,  1854,  he  pronounced  his  decree, 
in  which,  after  disposing  of  the  two  first  issues,  by 
declaring  that  they  do  not  operate  as  a  bar  to  the 
suit,  he  decreed  against  the  claim  of  the  Respond- 
ent, as  follows  : — "  In  the  trial  of  the  third  issue 
it  is  held,  that  although  it  has  appeared  that  the 
Plaintiff  has  stated  several  objections  as  regards  the 
incorrectness  of  the  sale,  yet  not  one  is  worthy  of 
credence  ;  because  the  first  objection  is,  that  in  con- 
travention of  section  12,  Regulation  XLY.  of  1793r 
the  sale  notification  was  not  published  at  the  estate  to 
be  sold.  Tsow,  it  is  no  secret,  that  the  object  of  pub- 
lishing the  notification  at  the  property  to  be  sold  i*, 
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that  the  proprietors  of  aud  persons  connected  with  1S61- 
the  property  put  up  for  sale  may  come  to  the  know-  Lamb 
ledge  of  the  sale  ;  and  this  ohject  is  attained  by  the  bejoy 
publication  of  the  notification  at  a  place  where  many  KishexDass 
persons  of  that  locality  collect,  such,  for  instance,  as 
the  principal  village  Catcherry,  Bazar,  &c.  In  sec- 
tion 8,  Act  IV.  of  1846  (which  has  been  enacted  in 
elucidation  of  the  aforesaid  section  12),  it  is  enacted, 
that  the  sale  notification  is  to  be  published  at  a  con- 
spicuous place  on  the  property,  attached  or  contiguous 
to  it :  therefore,  without  doubt,  by  the  term,  '  principal 
village,'  as  stated  in  section  12  aforesaid,  is  meant 
such  a  locality  of  the  land  to  be  sold  where  many 
people  reside  ;  and  from  copy  of  the  report  of  Bango 
Ckunder  Bose,  Nazi?A  of  the  Collectorate,  dated  the 
loth  of  January,  1841,  it  is  clear,  that  the  sale  notifi- 
cation was  published  at  the  house  of  the  Plaintiff,  the 
proprietor  of  the  property  to  be  sold,  and  hung  up  at 
the  Thannah  of  Roopgange  ;  and  from  the  evidence  of 
six  of  the  witnesses  of  the  Defendants,  it  is  esta- 
blished, that  the  Plaintiff's  house  was  close  to  the 
collection  Catcherry  of  the  estate  to  be  sold ;  there- 
fore, in  my  judgment,  according  to  the  intent  of  that 
section,  the  publication  of  the  notification  at  the 
collection  Catcherry  of  the  Plaintiff's  dwelling-house 
was  sufficient.  This  view  is  supported  by  the  Sadder 
Dewanny  report,  dated  the  7th  of  July,  1853,  in  the 
case  of  Eknaioos  Panioty  v.  Shepherd,  in  which  it  was 
held,  that  the  publication  of  the  notification  at  the 
debtor's  house  is  to  be  considered  sufficient.  The 
other  objection  is,  that  in  place  of  the  names  of  the 
decree-holders,  the  name  of  Shah  Newaz  Khan  was 
inserted  in  the  sale  notification  ;  but  looking  at  the 
copy  of    the    notification,   the  name  of  Shah    Nwaz 
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1S61.  Khan  does  not  appear ;  rather  it  is  evident  from  the 
Lamb  report  and  proceeding  of  the  Collector,  dated  the  30th 
B  *•  of  January,  1841,  that  the  names  of  the  decree-holders 

EmhbwDabs  were  written  in  the  original  notification,  and  that  the 
sale  in  the  case  of  the  execution  of  the  decree  of  the 
decree-holders  was  conducted  with  great  regularity  : 
therefore,  this  decree  must  be  adjudged  to  be  entirely 
false.  The  third  objection  is,  that  the  Collector  not 
having  made  the  sale  on  the  23rd  of  January,  1841, 
the  date  fixed,  sold  the  property  on  the  30th  of 
January,  or  seven  days  afterwards,  in  contravention 
of  law.  Now,  on  looking  at  the  copies  of  the  notifi- 
cation and  the  proceeding  of  the  Collector,  it  appears, 
that  for  want  of  time  the  sale  was  not  made  by  him 
on  the  23rd  of  January,  but  that  he  recorded  a  Icyfeut 
of  the  cause  of  each  day's  postponement  on  the  back 
of  the  sale  notification,  as  prescribed  by  the  sale  laws, 
and  held  the  sale  on  the  30th  of  January :  therefore, 
this  objection  is  considered  groundless,  as  the  Plaintiff 
has  not  submitted  any  reason  to  prove  the  illegality 
of  the  sale.  The  fourth  objection  is,  that  in  contra- 
vention of  section  13,  Eegulation  XLV.  of  1793,  the 
estate  was  re-sold,  without  the  publication  of  a  fresh 
notification,  on  the  30th  of  January.  On  looking  at 
the  section  aforesaid,  it  appears,  that  in  the  event  of 
the  auction  purchaser  not  depositing  the  earnest- 
money,  the  sale  is  to  be  made  ah  initio ;  but  the 
Plaintiff  has  submitted  no  precedent  to  prove  that 
the  words  ab  initio,  as  stated  in  the  aforesaid  section, 
means  the  publication  of  a  fresh  notification.  It  is 
ordained  in  section  5,  Act.  IV.  of  1846,  which  explains 
the  aforesaid  section  13,  that  in  the  event  of  the 
earnest-money  not  being  paid,  the  property  is  to  be 
forthwith  resold  :  therefore,  the  words  .ab   initio,  used 
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in  se&i  1 3,  and  in  lieu  of  which  the  word  '  forthwith' 
is  inserted  in  section  5  aforesaid,  means  that  the  first 
sale  is  to  be  held  as  never  having  taken  place,  and  t,  v' 
having  had  no  existence  ;  and  a  second  sale  is  to  be  KishksDass 
held  according  to  the  injunction  in  the  said  first  noti- 
fication, in  the  same  way  as  if  the  property  were  sold 
for  the  first  time ;  and,  in  the  said  second  sale,  all  the 
compliances  of  a  first  sale  are  to  be  carried  into  effect. 
Besides,  the  orders  for  attachment  and  publication  of 
the  sale  notification  are  passed  prior  to  the  sale,  and 
not  subsequent  to  it.  Objections  fifth,  sixth,  aud 
seventh,  relating  to  the  property  having  been  sold  at 
an  inadequate  price,  and  to  the  Collector  having  re- 
jected the  petition  or  the  decree-holders  to  stop  the 
sale,  are  considered  worthless,  as  they  do  not  in  any 
way  show  cause  for  the  sale  being  invalid,  because  by 
no  law  can  inadequacy  of  price  be  considered  a  cause 
for  rendering  a  sale  incorrect ;  and  without  an  Order 
from  the  Civil  Court  the  Collector  had  no  power  to  stop 
the  sale,  so  that  his  rejection  of  the  decree-holders'  peti- 
tion could  afford  no  ground  for  holding  the  sale  irregu- 
lar. In  short,  there  do  not  appear  to  be  any  grounds 
for  saying  that  there  was  any  irregularity  in  the  sale  ; 
and  this  action  seems  to  be  improper,  and  instituted  for 
the  purpose  of  giving  trouble,  because,  from  the  com- 
mencement, i.e.  from  the  attachment  and  sale,  the 
Plaintiff  has  instituted  several  summary  suits,and  after- 
wards instituted  an  action  on  a  kubala  through  Radha 
Kishore,  claiming  on  it  the  several  of  the  sale,  and 
which  he  maintained  up  to  the  Sudder  Dcwanny  ; 
and  after  that  this  worthless  plaint  is  brought  in 
forma  pauperis,  for  the  purpose  of  ruining  the  decree- 
holders,  and  harassing  the  auction-purchasers."  And 
it  was  accordingly  ordered,  that  the  suit  be  dismissed. 
The  Respondent,    Bejoy   Kishen   Dass,  appealed  to 
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18Gl-        the  Surfdcr  Dewanny  Adawlut  at    Calcutta   from   this 
Lamb       decree. 

Bejoy  r^ie  appeal  was  heard  before  Messrs.  Bailees,  Colvin, 

EishexDass  au<i  Sconce.  The  Judges  differed  in  opinion.  Messrs. 
Raikes  and  Colvin  were  of  opinion,  that  the  decree  of 
the  Court  below  ou^ht  to  be  reversed  and  the  sale 
annulled.  Their  recorded  judgment  was  as  follows  : — 
"  It  is  admitted  by  both  parties  that  the  sale  notice 
was  published  by  affixing  it  to  the  Plaintiffs  house 
at  Arryhazara ;  the  points  for  determination  are, 
whether  Arryhazara,  the  village  where  Plaintiff  has  his 
dwelling-house,  is  within  the  property  advertized  for 
sale,  and  if  not,  whether  the  publication  of  the  notice 
at  that  place  fulfils  the  requirements  of  the  law,  as  held 
to  be  the  case  by  the  Lower  Court.  ^Ve  observe  that 
it  was  clearly  and  distinctly  averred  by  the  Plaintiff,  in 
Iiis  plaint,  that  the  notice  was  not  published  on  the 
spot,  as  required  by  section  12,  Ben.  Peg.  XLY.  of 
1793,  but  at  the  village  of  Arryhazara,  in  Talook, 
Mahadeb  Boy ;  it  is  also  shown  by  the  return  of  the 
Peon  who  affixed  the  notice  of  sale  at  the  residence 
of  the  Plaintiff,  that  the  notice  was  served  in  that 
manner,  while  the  Defendants  have  not  in  their 
answer  alleged,  that  Arryhazara  is  within  the  pre- 
cincts of  the  Mehal,  but  have  contended  for  the 
legality  of  the  publication,  as  having  been  made  at 
the  dwelling-house  of  the  Plaintiff,  where  the  col- 
lecting Cutcherry  was  also  situated.  It  has,  however, 
been  urged  in  this  Court  that  the  Mehal  sold  con- 
sisted of  a  fractional  portion  of  Peryunnah  Oottnr 
Shahpore,  within  which  Peryunnah,  Arryhazara  is 
situated,  and  that  it  is  consequently  a  village  of  the 
Mehal  sold,  aud  service  of  notice  at  that  place  was, 
therefore,  a  sufficient  service  to  protect  the  sale.  It 
has  been,  however,   explained,   and  the  explanation 
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stands  uncontradicted,  that  the  Mehal  advertized  for  l861^ 
sale  is  called  Duftera  Lukheenarian  and  Kishenram  Lamb 
Roy,  consisting  of  10  annas  13  goondas  1  couree  and  tjejoy 
1  Jcrant  of  Pergunnah,  Oottar  Shahpore,  and  that  the  Kishe.nDass 
remaining  portion  of  the  Pergunnah  constitutes  a  dis- 
tinct and  separate  Mehal  under  the  name  of  Talook, 
Mahadeb  Bog,  within  which,  and  not  within  Duftera 
Lukheenarian  and  Kishenram  Roy,  the  Tillage  of 
Arryhazara  lies.  The  return  of  the  Peon  who  served 
the  notice  distinctly  states  that,  as  no  one  on  the  part 
of  the  decree-holder  pointed  out  to  him  the  locality 
of  Talook,  Kishenram  Roy,  he  affixed  it  at  the  resi* 
denee  of  the  debtors  in  Arryhazara,  Talook  Mahadeb 
Roy.  Xow,  it  is  clearly  incumbent  on  the  Defendants 
to  deny  or  to  controvert  this  part  of  the  case,  whereas 
they  have  not  attempted  to  meet  Plaintiff's  averments, 
further  than  by  tendering  evidence  to  show  that  the 
collecting  Cutcherry  of  the  Plaintiff  was  held  at  the 
place  where  he  resided,  and  by  pleading  that  the 
publiction  of  the  notice  at  that  place  met  all  the 
requirements  of  the  law.  AVe  must,  therefore,  hold 
the  finding  of  the  Lower  Court  to  be  that  the  notice 
was  published  at  the  dwelling-house  of  the  Plaintiff, 
and  that  as  the  Cutcherry  of  the  Plaintiff  was  at  or 
contiguous  to  their  house,  the  publicity  thereby  given 
to  the  sale  advertisement  was  equally  as  effective  as 
if  the  notice  had  been  published  on  some  spot  within 
the  Mehal,  and  the  requirement  of  the  law,  therefore, 
fully  accomplished.  The  law,  however,  see  sec.  12, 
Peg.  XLY.  of  1793,  under  which  process  of  sale  was 
held,  in  this  instance  admits  of  no  such  lax  inter- 
pretation. It  provides,  that  publication  of  the  notice 
shall  be  made  at  ;  the  principal  town  or  village  in 
the  lands  to  be  sold/  and  although  we  are  of  opinion. 
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18C1.  that  the  length  of  time  which  has  elapsed  since  the 
Lamb  sale  was  made  would  fairly  entitle  the  Defendants  to 
-r,  "•  be   relieved   from   the    burthen   of   proving   that  the 

Be.toy  /  . 

KishexDass  place    selected    for    publishing    the    notice   was   '  the 
principal  town  or   village  in   the  lands    sold,1  we   do 
not  think  we  can  pass  over  the  fact  made  evident  in 
this  case  that  the  place  of  publication  was  not  in  the 
lands  at  all,  or  judicially  determine   that  some   other 
kind    of   notice    was    substituted    for    that   specified 
and   directed   by   the    law.     "We   must,    therefore,    in 
conformity   with  former  precedents  (see  the   case  of 
Ranee  Moradun,  v.  Mussumat  Roop  Kowur,  3rd  October, 
1844,  Yol.   VII.,  p.  1S4,  Select  Reports,  and  case  of 
Brijlol  Oopaydhya,  Petitioner,  1st  August,  1850,  Sum- 
mary Reports,  and  without  reference  to  the  lapse  of 
time,  Plaintiff  being  within  the  period  allowed  by  law, 
hold    that   the    informal    publication    of  the    notice 
vitiates    the    sale    and   renders   it   necessary  that   we 
should  reverse  the  judgment  of  the  Lower  Court,  and 
cancel  the   sale.     It  is,   therefore,   ordered,  that  the 
judgment  of  the  Principal  Sadder  Ameen  be  reversed, 
and  the  sale  annulled.     Let  possession  be  decreed  to 
the  Appellant  on   depositing  the  amount  of  purchase- 
money,    without   interest,    within   the   period  of    one 
year  from  this  date  ;  but  in  consideration  of  the  time, 
nearly  twelve  years,  which  elapsed  before  bringing  the 
suit,  the  purchasers  will  not  be  called  upon  to  account 
for  (see  case   of  Musst  Ram  Mulla  and  others,   Ap- 
pellants, v.  Mohummud  Idrak  and  others,  Respondents, 
decided  4th   September,  1850)  ivasilat  during  his  pos- 
session  previous  to  date  of    suit.      Let  the  Appellant 
receive  from  the  Defendants,  who  are  the  Respondents, 
the  costs  of  this  Court,  according  to  the  account  pre- 
pared by  the    khurchanuvees,   together   with  interest 
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thereon  from  this  date  to  the  date  of  realization  ;  and 
for  the  costs  incurred  in  the  Zillah,  and  let  a  petition  be 
preferred  to  the  Zillah  Court,  from  whence  an  Order       be*joy 
will  be  passed  for  payment   agreeably  to  the  purport  EisbebDa?§i 
of  the  Circular  Order,  dated  the  ith  March,  1836." 

The  dissentient  Judge,  Mr.  A.  Sconce,  stated  the 
grounds  of  his  difference  of  opinion  with  the  majority 
of  the  Court,  and  of  his  reasons  that  the  decree  of  the 
Zillah  Court  ought  to  have  been  affirmed,  in  these 
terms  : — "  It  is  with  very  great  difficulty  that  I  form 
a  definite  opinion  upon  the  point  now  before  us.  We 
are  required  by  the  Plaintiff,  whose  suit  was  insti- 
tuted in  March,  1852,  to  set  aside  an  execution 
sale  made  on  the  30th  of  January,  1841,  and  the 
first  ground  set  forth  by  the  Plaintiff  for  quashing 
the  sale  is,  that  the  publication  of  the  intended 
sale  had  not  been  made,  as  provided  by  sec.  12, 
Reg.  XLV.  of  1793,  in  the  principal  town  or  village 
in  the  lands  to  be  sold.  So  far  as  we  can  judge 
of  the  facts  from  the  evidence  submitted  to  us,  it 
appears  that  notification  of  the  sale  was  published  in 
Mouzah,  Arryhazara  ;  that  this  village  did  not  form 
part  of  the  estate  sold,  but  that  as  the  residence  of 
the  judgment  debtor  and  the  Catcher  ry  at  which,  by 
his  tenantry,  his  rents  were  paid  to  him,  were  situated 
within  this  village,  the  requisitions  of  the  law  were 
presumed  to  be  complied  with  by  notifying  the  in- 
tended sale  there.  Reg.  XLY.  of  1793,  declares  what 
forms  should  be  followed  previous  to  sale,  but  it  dees 
not  contain  any  provision  for  setting  aside  sales  on 
the  ground  of  informality.  The  only  assistance  fur- 
nished in  our  law  for  the  determination  of  such  ques- 
tions when  they  should  arise  is  cl.  i.,  sec.  5,  Reg.  VII. 
of  1825.     A  doubt  had  arisen,    whether  illegal  sales 

VOL.    VIII.  d     2 
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1861.  could  be  summarily  annulled  by  the  Civil  Courts 
Lamb  without  a  regular  suit,  and  accordingly  by  this  Regu- 
B  "•  lation  it  was  provided,  that  if  within  one  month  after" 

EishenDass  the  sale  any  material  deviation  from  the  mode  of  sale 
prescribed  by  the  Regulation  was   brought  before  the 
Court   ordering   the  sale,    it   was   competent    to   that 
authority  to   declare   the   sale   to   be  null   and   void. 
Here  then  the  rule  for  the  Courts  to  follow  in  dis- 
cussing alleged   irregularities  in  the  sale  proceedings, 
is  to  determine  whether  or  not  the  deviation  alleged  to 
have  occurred  be  a  material  deviation  from  the  mode 
of  sale  laid   down  in  the  law.     It  is  not  only  a  devia- 
tion, but  a  material  deviation,  that  by  Regulation  VII. 
of   1825   our  Courts   are   required  to  look  to,  and  I 
apprehend  that  the  fair  construction  of  these  words 
is,  that  the  irregularity  in  each  case  complained  of 
should  be  shown   to  have  materially,  or,  as  I   would 
understand,  prejudicially  affected  the  completed  sale. 
It  may  be  said,  that  such  a  construction  of  the  law  is 
too  indeterminate,   and  furnishes  no  definite  rule  of 
action  for  the  disposal  of  such  cases  as  the  present ; 
but  it  seems  to  be  the  manifest  purpose  of  the  law 
not  to  declare  absolutely  that  the  omission   of  any 
one  form  constituted  an  illegal  sale,  but  to  leave  it  for 
the  Courts  to  consider  in  each  case  whether  or  not 
the    non-compliance    with    any    specific   form  was  a 
material  evasion  of  the  law.     In  this  case,  as  I  have 
said,  the   suit  was   instituted  more  than  eleven  years 
after    the    sale    objected    to    occurred.       So    far    the 
Plaintiff  may  not   unjustly  be  held  not  to  have  con- 
sidered   the    asserted  flaw    to    have  been  material  to 
his  interests,   or  he   would   have   asserted   it  sooner. 
Besides,  though  the  Plaintiff  did  by  summary  petition 
in  the  Zillah   and   in   the   Sudder   Court   contest  the 
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validity  of  the  sale  immediately  on. its  completion,  he  1S61- 
took  no  objection  to  the  Mofussil  notification.  Here,  Lamb 
again,  I  conclude,  is  evidence  that  the  Plaintiff  was  bejot 
not  conscious  that  any  material  defect  in  the  sale  had  KishenDass 
arisen  from  an  inexact  service  of  the  notification  at 
his  place  of  business.  And,  further,  though  I  am  far 
from  arguing  that  it  is  competent  to  Officers  effecting 
sales  to  substitute  farms  for  those  laid  down  in  the 
law,  we  have  in  this  case  evidence  that  there  was  no 
intention  to  evade  the  law,  as,  both  at  the  Plaintiff's 
residence  and  at  the  police  Thannahy  notifications  of 
the  intended  sale  were  published.  I  observe,  that 
on  the  26th  of  May,  1853,  on  the  appeal  of  Hur- 
rosoondree  and  others,  a  case  was  decided  in  this 
Court  in  which  the  non-compliance  with  the  forms 
laid  down  in  sec.  12,  Reg.  XLV.  of  1793,  was  also 
pleaded.  By  this  law,  notification  of  the  sales  was 
required  to  be  taken  in  the  office  of  the  Secretary  of 
the  Board  of  Revenue,  and  in  that  case  the  plea  was 
taken  that  no  such  notification  had  been  made.  It 
was  held,  however,  that  as  the  Commissioners  of 
Revenue,  appointed  under  Reg.  I.  of  1829,  had  suc- 
ceeded to  the  powers  of  the  Board  of  Revenue  (with 
certain  restrictions),  it  was  not  to  be  presumed,  with 
reference  to  the  peculiar  constitution  of  the  Commis- 
sioner's Office,  that  notifications  necessary  to  be  made 
in  the  Board's  Office  should,  instead  thereof,  be  made 
it*  the  Commissioners'.  The  appeal  decided  in  1853 
differs  from  the  present;  but  so  much  is  inferable  from 
that  decision,  that  the  Courts  are  competent  to  deter- 
mine that  the  omission  to  comply  with  the  whole 
forms  prescribed  by  sec.  12,  Reg.  XLV.  of  1793, 
does  not  necessarily  import  such  an  illegality  as  com- 
pels them  to  set  aside  sales,  in  concluding  which  th9 
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1861^       omission  may  have  occurred.     Upon  the   whole,   then, 
Lamb       I  am  not  satisfied  that  the  Appellant  has.  shown  that 
Bejoy       ne  is  entitled  to  the  relief   claimed   upon   the  infor- 
KishenUass  raaiity  referred  to." 

By  the  final  decree  of  the  majority  of  the  Court  it 
was  ordered,  that  the  judgment  of  the  Principal 
Sudder  Ameen  be  reversed,  and  possession  decreed, 
without  mesne  profits,  to  the  Respondent,  Bejoy 
Kishen  Dass,  on  depositing  the  amount  of  purchase- 
money,  without  interest,  and  that  the  Appellants 
should  pay  the  costs,  with  interest  from  the  date  of 
their  decree. 

The  present  appeal  was  from  this  decree. 
As  the  Respondent  did  not  appear   the   appeal  was 
heard  ex-parte. 

Mr.    R.    Palmer,    Q.C.,    (with  whom    was    Mr. 
Leith)  for  the  Appellants. 

It  is  submitted  that  this  decree  cannot  be  upheld. 
First,  the  publication  of  the  notification  of  the  in- 
tended sale  substantially  complied  with  the  require- 
ments of  Ben.  Reg.  XLV.  of  1793,  sec.  12.  The  rents 
were  collected  and  paid  into  the  judgment  debtors' 
ditcher ry  at  Arryhazara,  the  village  at  which  the  notice 
was  affixed.  No  town  or  village  was  proved  in  the  evi- 
dence to  be  on  the  land  sold.  Now,  the  Act,  No.  IV. 
of  1846,  sec.  8,  supplies  the  defect  in  Ben.  Reg.  LXV. 
sec.  12,  upon  this  point,  by  inserting  the  words,  "  town 
or  village,"  which  is  "nearest  the  land  to  be  sold." 
The  cases  relied  upon  by  the  Sudder  Court  of  Ranee 
Moradun  v.  Musswnat Roop  Koiourdt).  and  Mussamat 
Ram  Midla  v.  Mohammud  Idrak  (£),  do  not,  there- 
la)  7  Ben.  Sud.  Dew.  .Rep. 184.   (i)  13  Ben.  Sud.  Dew.  Rep.  462. 
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fore,  apply.  There  is  no  provision  in  the  Regula-  1861- 
tions  declaring  a  sale  by  public  auction  in  execution  Lamb 
of  a  decree,  null  and  void,  or  liable  to  be  set  aside,  in  bejoy 
consequence  of  any  irregularity  on  the  part  of  the  "KishenDass 
Government  Collector  or  his  subordinate  Officer  in 
the  publication  of  the  notification  of  the  intended 
sale.  Secondly,  the  Respondent  elected  to  take  his 
remedy  under  the  summary  suit  given  by  Ben.  Reg. 
VII.  of  1825,  sec.  5,  cl.  1,  to  set  aside  such  sale,  and  it 
ought  to  have  been  satisfactorily  established  by  the 
Respondent,  that  the  irregularity  complained  of  in  the 
present  suit,  involved  a  "  material  deviation"  in  the 
mode  prescribed  by  the  Regulations  for  publishing  an 
intended  sale,  which  was  not  done.  There  is  no 
allegation  in  the  plaint  that  there  was  any  other  town 
or  place  where  the  notification  ought  to  have  been 
made.  The  Plaintiff  failed  altogether  to  establish  that 
fact  ;  but  the  circumstances  detailed,  and  the  conduct 
of  the  Respondent  with  respect  to  his  former  sum- 
mary suit,  and  his  other  proceedings  before  the  Col- 
lector, has  the  effect  of  waiving  or  curing  the  irregu- 
larity, if  any  existed,  in  the  publication  of  the  notire  of 
the  intended  sale  now  complained  of.  Another  objection 
is,  that  his  conduct  showed  that  he  acquiesced  in  the 
mode  of  publishing  the  notice,  adopted,  under  the 
circumstances,  by  the  subordinate  Officers  of  the  Col- 
lector, as  shown  by  their  reports  and  returns  made 
and  filed  at  the  time  in  the  Collectorate.  Lastly,  the 
Appellants,  bond  fide  purchasers  for  valuable  con- 
sideration, at  the  sale  by  the  Collector,  have  been  in 
possession  for  eleven  years  under  that  sale  ;  and  even 
if  the  Respondent  had  proved  any  injury  or  damage  to 
him,  by  reason  of  the  alleged   irregularity  on  the  part 
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18G1.        0f  tjia^  Officer,  which,  however,  he  did  not  attempt  to 

Lamb        do,  his  remedy  in  law  would  have  been  against  that 

BeVoy       person,  aud  not  against  the  Appellants. 
KishekDass 

Their  Lordships,   without  calling  upon  Mr.  Leith, 

pronounced  judgment,  as  follows,  by 

The  Right  Hon.  Lord  Kingsdown  :  — 

We  consider  the  decree  of  the  Court  below  erro- 
neous. 

It  has  not  been  made  out  to  our  satisfaction 
that  there  was  any  town  or  village  within  the  Per- 
gunnah  at  which  notice  could  have  been  given.  The 
notification  posted  at  the  principal  Respondent's 
house  does  not,  in  our  opinion,  constitute  a  material 
irregularity  with  the  provisions  of  the  Regulation  cited 
before  us ;  at  all  events,  if  there  was  an  irregularity, 
it  ought  to  have  been  brought  before  the  Court  below 
at  the  time  of  the  summary  suit  and  taken  advantage 
of  then.  The  judgment  appealed  from  must  be  re- 
versed. 
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Oolatjb  Koonwurree  BeEee    -     -   Appellant, 

AND 
ESHAN    CHtNDER    CHOWDHOOREE, 


and  others 


Respondents. 


On  appeal  from  the  Sudder  Deivanny  Adavjlut  at 
Calcutta. 

Heard  ex-parte. 


22nd  June, 
1861. 


A  Hindoo 
Testator,  by 
his  Will  em- 
powered bis 
Executor  and 


XHE  Appellant  in  this  case  brought  an  action  to 
recover  the  sum  of  Es.  25,119  5a.  3p.,  the  amount 
of  principal  and  interest  due  on  a  Kistbundy^  or  in- 
stalment bond. 

*Present :  Members  of  the  Judicial  Committee, — The  Eight  Hon. 
Lord  Knigsdown,  the  Right  Hon.  the  Lord  Justice  Knight  Bruce,    j^amfaut° 
the  Eight  Hon.  Sir  Edward  Ryan,  and  the  Eight  Hon.  the  Lord   children.who 
Justice  Turner.  was  also 

Assessor, — The  Right  Hon.  Sir  Lawrence  Peel.  ^g  Zemin- 

dar y,  to 
charge  the  same  for  payment  of  debts  and  advances  during  his  children'3 
minority,  and  directed  that  when  the  children  came  of  age  they  should  re- 
pay the  amount  raised.  The  Executor  borrowed  of  a  Banking  firm  money 
for  payment  of  Government  i  evenue,  and  gave  Bonds  charging  the  Ze- 
mindary  with  the  sums  so  borrowed.  On  the  children  coming  of  age 
they  executed  a  Kistbundy  for  repayment  by  instalments,  of  the  amount 
then  due.  1  his  instrument  they  afterwards  repudiated,  and  on  a  suit 
being  brought  against  them  by  the  lender  upon  the  Kistbundy,  in  de- 
fence they  not  only  denied  the  existence  of  the  Bond,  but  charged  the 
lender  with  fraudulently  colluding  with  the  Executor  in  obtaining  the 
loan,  and  granting  a  lease  to  a  nominee  of  the  lender  at  an  inadequate 
rent.     Held, — 

First,  that  the  Executor  had  power  under  the  "Will  to  charge  the 
Zemindary  with  advances  made  for  the  purposes  of  the  Zemindary. 
Secondly,  that,  as  a  question  of  fact,  the  Kistbundy  was  established. 
Thirdly,  1  bar  thy  remedy  of  the  Defendants  was  to  have  instituted  a 
suit  agaiiist  their  guardian  for  an  account,  charging  collusion  between 
h:n)  andthe  lender,  so  as  to  investigate  the  transactions  which  had  taken 
place  and  ascertain  what  waE  the  amount  due. 
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The  facts  of  the  case  were  as  follows  : — 
The  late  Anund  Chunder  Chowdhooree,  a  Hindoo 
inhabitant  of  Futtehpore,  in  the  Province  of  Bengal, 
Zemindar  of  a  o-annas  share  of  Chuckla  Futtehpore, 
in  Zillah,  Rungpore,  left  six  sons,  minors,  of  whom 
the  Respondents  were  the  survivors  (the  others 
having  died  minors  and  unmarried),  having  first  made 
a  Will,  whereby  he  appointed  Hurrokant  Bhut- 
tacharjee,  his  spiritual  guide,  since  deceased,  the 
sole  Executor  and  trustee,  as  well  as  appointing 
him  manager  of  his  Zemindary,  until  the  Testa- 
tor's sons  should  attain  majority,  when  he  directed 
all  his  real  and  personal  estate  to  be  equally 
divided  among  them.  The  Will  also  contained  the 
following  direction  : — "  If,  in  the  event  of  a  deficiency 
of  money  on  any  account,  and  inccurring  of  loan, 
according  to  occasions  be  necessary,  you  will,  accord- 
ing to  custom,  borrow  from  creditors,  which  will  be 
repaid  from  the  profits  of  the  Zcmindary.  If  this  be 
not  done,  and  the  minors  become  of  age,  then  those 
sons  of  mine  shall  repay  the  debts  of  the  creditors  • 
and  on  their  failure  to  do  so  the  same  shall  be  realized 
from  the  said  estates." 

Hurrokant  Bhuttacharjee  accordingly  took  upon 
himself  the  execution  of  the  trusts  of  the  Will,  as 
Executor,  and  entered  upon  and  took  the  sole  ma- 
nagement of  the  Testator's  Zemindary,  and,  in  March, 
1848,  finding  the  collections  of  rent  insufficient  to 
supply  the  whole  amount  then  payable  to  Government 
for  revenue  on  account  of  the  Zemindar y,  borrowed 
the  sum  of  Es.  2,937  from  a  Kotee  or  banking-house 
carried  on  for  the  benefit  of  the  Appellant,  which  sum 
he  applied  in  payment  of  the  Government  revenue.  He 
afterwards  borrowed  from  the  Appellant  three  other 
sums  of  money,  under  similar  circumstances,  and  for 
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the  same  object,  amounting  in  the  whole   to  the  sum        1861- 
of  Rs.  16,444.  8a.     For  these  respective  sums  eight      Goladb 
Tumsooks  (bonds)  were  severally  duly  executed  by  the     °bebeeE 
Executor  to  secure  the  repayment  of  these  principal       Esr- 
moneys  and  interest.  Chunder 

The  Eespondents  attained  their  majority  in  1851,  dhooree. 
when  they  entered  into  possession  of  the  Zemindar y , 
when  the  Appellant  demanded  payment  of  the 
amount  due;  and,  in  the  month  of  July,  1861,  an 
adjustment  of  accounts  took  place,  when  the  sum  of 
Rs.  22,294.  10  a.  11  p.  was  found  to  be  due  from 
them  to  the  Appellant  for  principal  and  interest  for 
the  moneys  so  advanced. 

The  Respondents    being  unable  to  pay  the  whole 
amount    at    once,  it    was    agreed,   that    they  should 
pay    down     Rs.    294.     10    a.     11    p.,    and     grant 
the    Appellant    a    Kistbundy    (instalment    bond)    to 
secure    the     balance,    with    interest.       Accordingly, 
on    the    last-mentioned    date,  a  bond  was    executed 
by  the    Respondents    respectively,  in  favour  of    the 
Appellant.       This     instrument      recited     the     facts 
above    mentioned,  including    the    borrowing    of    the 
several    sums,    and    the    execution    of     the    bonds, 
and    the    amount    of    the  balance    of    principal    and 
interest  found    due    on    the    adjustment    of    the  ac- 
counts   as    aforesaid.     The  Kistbundy  then  provided 
for    the    payment    of     the    same    by    the    Respond- 
ents,   together    with    interest    at    12    per    cent,    per 
annum,  by  instalments,  in  various  fixed  amounts,  and 
at  various  fixed  dates  in  each  year  between  the  year 
1258    b.  e.    (1851-1852    a.d.),  and    the    year  ]272 
b.e.,  (1866-67),  both    inclusive;  and    the    Kistbundy 
then    declared,    that    if   four    successive    instalments 
should  be  in  arrear,  the  Appellant  was  empowered  to 
realize  at  once  the  whole  sum  then  remaining  due, 
VOL  VIII.  e  2 
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with  interest.  The  Kistbundy  concluded  with  a  clause 
hypothecating  the  Zemindary  and  other  immovable 
property  of  the  Respondents,  to  secure  the  repay- 
ment of  the  moneys,  with  interest. 

This  instrument  was  registered  in  the  public  register 
office  for  deeds  in  the  Zillah,  Rungpore,  by  Juggurnath 
Sircar,  the  Moo/cter,  under  a  Mookterna?nahy  or  power 
of  attorney,  signed  by  the  Respondents  for  that  pur- 
pose. The  Mooktertiatnah  recited  the  execution  by 
them  of  the  Kistbiindy,  to  secure  the  amount  due 
under  the  documents  granted  by  the  Executor  on 
account  of  paj^ments  made  in  respect  of  the  Govern- 
ment revenue  payable  on  the  Zemindary 

The  Respondents  paid  to  the  Appellant,  on  account 
of  principal  and  interest  under  the  Kistbundy,  in 
various  amounts  and  at  various  dates,  in  con- 
formity with  the  requirements  of  the  deed  in  that 
behalf,  the  sum  of  Rs.  800,  on  account  of  principal, 
and  Rs..  600,  on  account  of  interest.  The  Respondents, 
however,  having  made  default,  and  more  than  four  of 
the  instalments  of  the  Kistbundy  having  fallen  into 
arrear,  the  Appellant  brought  an  action  against  the  Re- 
spondents in  the  Civil  Court  of  Zillah,  Rungpore. 
The  plaint,  after  stating  in  detail  the  facts  above 
mentioned,  stated  and  charged  that,  after  crediting 
and  deducting  the  part  payments  aforesaid,  the 
Respondents  were  indebted,  on  the  day  previously 
to  the  date  of  the  plaint,  the  sum  of  Rs.  21,200, 
on  account  of  the  whole  balance  of  the  principal,  and 
Rs.  3,915.  5a.  and  3p.  on  account  of  interest,  making 
together  the  aggregate  sum  of  Rs.  25,119.  5a-  3p., 
the  amount  she  sought  to  recover  by  her  suit. 

The  answer  of  the  two  first  of  the  Respondents 
stated,  that  the  third  Respondent,  Hurro  Chunder 
Chowdkoorce,   had  gone  on  a  pilgrimage    before   the 
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commencement  of  the  suit,  and  had  not  then  re-  186L 
turned.  The  answer  then  charged,  that  the  claim  Goladb 
of  the  Appellant,  as  well  as  the  grounds  and  state-  °bebee 
ments  thereof,  were  all  invalid,,  for  that  neither  Esh%n 
was  any  money  due  by  them,  nor  had  they  ever  Chunper 
executed  any  Kistbundy  for  the  same  ;  and  that  the  DHooreb. 
Appellant  had  fabricated  that  deed.  The  answer 
admitted  the  registration  of  the  Kistbundy,  but  endea- 
voured to  throw  suspicion  upon  it  by  alleging,  that 
the  Mookter  who  presented  it  for  registration  was  a 
stranger  to  the  Respondents..  The  answer  then 
stated,  that  the  Executor  had  held  the  collection 
office  for  the  rents  of  the  Zemindary  in  the  Appel- 
lant's Kotee,  or  banking  house  at  Rungpore,  from  the 
year  1255  b.  e..  (1848-9  a.  d.),  when  the  Respond- 
ents reached  their  majority ;  that  the  Appellant's 
cash-keeper,  Hurree  Pershad  Tewarree,  made  collec- 
tions, and  performed  other  affairs  of  their  Zemindary, 
receiving  a  salary  of  Es.  10  monthly  in  the  name  of 
his  son  ;  and  that  after  the  payment  of  the  Govern- 
ment revenue  and  other  expenses,  the  amount  of 
profit  used  to  be  kept  in  deposit  in  this  Appellant's 
Kotee  ;  that  no  loans  were  contracted  on  account  of  the 
Government  revenue,  the  Zemindary,  as  they  alleged, 
having  returned  a  large  profit,  and  there  being, 
therefore,  no  necessity  to  borrowT  money  either  before 
or  after  their  father's*  death  ;  and  that  either  the 
Executor  was  acting  in  collusion  with  the  Appellant,, 
or  the  Appellant  without  his  knowledge  appropriated 
the  surplus  profit,  and  prepared  the  false  Tumsooks  or 
bonds,  and  the  Kistbundy,  and  had,  four  months  after 
th*  leath  of  the  Executor,  brought  the  present  action. 
The  answer  further  stated,  that  the  Appellant  had,  in 
collusion  with  the  Executor,   obtained  a  farming  lease 
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of  the  Zemindary,  in  the  name  of  the  cash-keeper, 
Hurree  Per  shad  Tewarree,  at  a  very  low  rent,  from 
the  year  1258  to  12G6  b.  e. 

The  replication  charged,  that  by  large  outgoings, 
some  of  "which  were  especially  referred  to,  the  Exe- 
cutor and  trustee  was  under  the  necessity  of  borrow- 
ing the  moneys  in  question  from  the  Appellant's 
Kotee,  for  the  payment  of  the  Government  revenue  ; 
and  submitted,  that  under  the  Will  the  Executor  and 
trustee  was  empowered  to  borrow  the  moneys,  and 
that  the  Respondents,  after  attaining  majority,  were 
bound  to  pay  the  same  ;  and  that,  on  their  failing  to 
do  so,  the  same  was  to  be  realized  from  the  Zemindary ', 
on  which  the  moneys  borrowed  were  a  charge ;  and 
it  was  averred,  that  the  statement  as  to  the  lease 
of  the  Zemindary  was  false,  and  that  the  Appellant 
never  took  the  Zemindary  under  lease,  nor  advised 
any  other  person  to  do  so. 

A  great  many  witnesses  were  examined,  the  nature 
and  effect  of  whose  evidence  is  stated  in  the  judg- 
ment of  the  Sudder  Ameen. 

The  hearing  of  the  suit  took  place  before  the  Prin- 
cipal Sudder  Ameen  (Sreejoot  Nuseerooddeen  Ma- 
homed),  who  pronounced  a  decree  in  favour  of 
the  claim  of  the  Appellant,  as  follows  : — "  First : 
From  the  depositions  of  Juggunnath  Sircar  and  the 
Defendants'  relation,  Hurro  Gobind  Sen,  whom 
the  Defendants  have  admitted  in  their  answer 
to  be  another  Mookter  of  theirs,  as  well  from  the 
depositions  of  the  witnesses  to  the  Kistbundy  in  ques- 
tion, viz.  Bahadoor  Singh,  Boid  Nath  Tewarree,  Bam 
Nath  Doss,  and  Lalla  Hurruck  Chand,  tenants  of  the 
Defendants,  and  also  from  the  evidence  of  the  other 
witnesses,  Lokenath   Sircar,  Dwarka  Nath  Dass,  and 
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others,  it  has  been  satisfactorily  proved,  that  the  De-        1861- 
feudants  executed  the  Kistbundy  aforesaid  under  their      Golaub 

•    -,  .  •  n      ,i  p  KoONWORREE 

respective  signatures,   in  consideration  01   the  aiore-       Bebee 
said  sum  borrowed  by  their  Executor,  as  well  as  the       x-,  ''• 

J  >  LSHAN 

amount  which  the  Plaintiff  paid  on  account  of  De-  (Thunder 
fondants'  debts,  and  also  the  amount  which  they  had  dhooreb. 
borrowed  themselves,  together  with  interest  thereon, 
after  deduction  of  the  amount  repaid,  and  gave  a 
special  Moolcternamah  in  the  names  of  their  Mook- 
ters,  Juggunnath  Sircar,  Roy  Gobind  Dutt,  and 
Hnrro  Gobind  Sen,  in  order  to  get  the  Kistbundy 
registered ;  that  they  got  the  Mookternamah  at- 
tested through  another  Mookter  of  theirs,  Kandoora 
and  by  the  evidence  of  the  witnesses  thereof,  viz. 
Hurruck  Chundro  and  Russool  Mahomed,  who  are 
their  tenants  and  dependants,  that  they  got  the  Kist- 
bundy registered  through  their  tenant  and  Mookter \ 
Juggunnath  Sircar,  one  of  the  Mookters  mentioned 
in  the  Mookternamah.  The  writer  of  the  Kistbundy, 
Deb  Nath  Banerjea,  who  is  a  servant  of  the  Defendants, 
has  declared  that  it  was  he  who  wrote  the  Kistbundy. 
From  the  copy  which  the  Plaintiff  has  produced  of 
the  Mookternamah,  dated  the  16th  By  sack,  1259 
Bengalee  year,  bearing  the  signatures  of  the  Defend- 
ants, filed  in  the  settlement  case  brought  in  the  Col- 
lectorate,  it  appears  that  Juggunnath  Sircar,  who  got 
the  Kistbundy  registered,  was  the  Defendant's  Mook- 
ter, in  conjunction  with  the  individual  whom  the  De- 
fendants have  admitted  in  their  answer  to  be  their 
Mookter,  and  also  in  conjunction  with  their  maternal 
uncle,  Roy  Gobind  Dutt,  and  others.  From  copy  of 
the  Mookternamah,  dated  10th  Bhadon,  1258  Ben- 
galee year,  bearing  the  Defendant's  signature,  it  ap- 
pears that  Kandoora,  who  had  produced   the  Mook- 


454 


CASES    IN    THE    PRIVY     COUNCIL 


1861.  tern  amah    to  get  the  Kistbundy    registered,  was  the 

Golaxtb  Defendant's  appointed   Mookter  in  conjunction  with 

°°BEBEEEi  their  beforementioued  other  Mookter.  From    the  copy 

_,  v-  of  the  Mooktemamah   dated  the  23rd  Maucth.    1257 
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Chdn3>b8  Bengalee  year,  bearing  the  Defendants'  signatures,  it 
dhoorse.  appears  that  Lalla  Hurruck  Chund  Doss  was  a  wit- 
ness of  the  Mooktemamah,  regarding  the  registration 
of  the  Defendants'  names,  and  had  given  his  evi- 
dence. Hence  the  Defendant's  plea  that  the  said 
individuals,  though  composed  of  their  tenants,  old 
servants,  and  relations,  are  strangers,  appears  to  be 
false  and  untrue.  That  the  sum  of  Es.  16,444.  8  a. 
mentioned  in  the  eight  bonds,  bearing  the  signature 
of  the  Defendant's  Executor,  filed  by  the  Plaintiff, 
was  paid  on  account  of  the  Government  revenue  of 
the  Defendants'  Zemindary  from  the  year  1254  up  to 
1257  Bengalee  year,  is  satisfactorily  proved  from  the 
Collector's  attested  copies,  filed  by  the  Plaintiff,  of  the 
twenty-two  chellans,  etc.,  bearing  the  signature  of 
their  (Defendants')  Executor,  in  which  chellans  that 
sum  is  stated  to  have  been  borrowed  from  and  paid 
into  the  Collectorate  through  the  Plaintiff's  Kotee. 
That  the  Plaintiff's  Mookter  paid  Es.  2,950,  on  ac- 
count of  the  Government  revenue  of  the  Defendants' 
Zemindary  for  the  Bengalee  year  1257  is  satisfac- 
torily proved  from  the  dakhilla  bearing  the  seal  and 
signature  of  the  Collector,  given  in  the  name  of  the 
Plaintiff's  servant,  with  a  mention  of  payment  being 
made  through  the  Plaintiff's  Kotee,  and  also  from 
the  copy  of  the  Petition  which-  the  Mookter,  Roy 
Gobind  Butt,  had  filed  in  the  name  of  the  Executor 
by  his  own  pen,  admitting  that  the  sum  (Es.  2,950) 
was  paid  by  the  Plaintiff's  servant,  and  these  facts 
have   been    corroborated    by  the    Plaintiff's    khattah 
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which   have    been    produced    and    duly  proved,   and        188i- 
Wherein  it  is  mentioned  that  the   aforesaid  sums  are      Golatjb 
due  by   the  Defendants,  but  nothing  is  due  to  them.  ^bSS™ 
The  Defendants  cannot  bring  any  objection  to  this.  r- 

That  the  Defendants  borrowed  Es.  350,  by  giving  Cjiundek 
rookfia  (note),  as  mentioned  in  the  Kistbundy,  has  not 
been  proved  like  the  above.  From  the  copy  which 
the  Plaintiff  has  filed  of  the  Wuseeutnamah,  which 
the  Defendant's  father  executed  in  the  name  of  their 
Executor,  Hurrokant  Bhuttacharjee,  it  appears  that 
the  Executor  was  authorized  to  contract  loans,  and 
that  the  liability  of  the  loans  contracted  by  him 
would  attach  to  the  Defendants  as  well  as  to  their  Ze- 
mindar y,  Such  being  the  case,  the  Defendants'  plea 
that  the  Executor  was  not  authorized  to  contract 
loans  appeai-s  to  be  utterly  false.  When  the  Kist- 
bundy and  its  registration  have  been  proved  by  the 
Defendants'  relations,  servants,  and  others,  as  well  as 
by  other  witnesses,  and  when  it  has  been  proved  that 
the  amounts  mentioned  in  the  Kistbundy  have  been 
paid  on  account  of  the  Government  revenue  of  the 
Defendants'  Zetnindary,  and  that  they  (the  Defend- 
ants) are  liable  to  pay  the  debts  contracted  by  their 
Executor,  then  there  is  no  doubt  that  the  Defendants 
are  liable  to  pay  the  disputed  money.  The  Defen- 
ants'  servant,  Deb  Nath  Bondopadhya,  the  writer  of 
the  Kistbundy,  states,  that  he  went  to  some  other 
place  after  he  had  written  the  Kistbundy,  and  did  not 
see  the  Defendants  put  their  signatures  on  the  same. 
The  witness,  Emamdee,  states,  that  the  Kistbundy  was 
executed,  but  he  did  not  see  the  Defendants  put  their 
signatures  on  the  same.  The  Defendants'  tenant, 
Narain  Duftery,  who  is  one  of  the  subscribing  wit- 
nesses to  the  Kistbundy,  states  that  he  did  not  witness 
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the  Kistbund/j.     These  statements  appear  to  have  been 
made  by  the  influence  of  the   Defendants.     When  it 
is  considered  how  the  Defendants   have  stated  them- 
selves to  be  unaware  of  the  terms  of  the  Wuseeut- 
namah,  and  unacquainted  with  their  own  servants  and 
others   so   well  known  to  them,   then  I  cannot  con- 
vince myself  that  any  one  of  their  statements  is  true. 
The  Defendants'  plea  that  the  witnesses  of  the  Kist- 
bund//  are  low  people  and  the   Plaintiff's  servants,  can 
be  of  no  consequence,  when  it  has  been  satisfactorily 
proved,  as  stated  above  by  the  evidence  of  their  (the 
Defendants')  relations,  &c,   that  the  amount  of  the 
Kistbund/j  was  paid   iuto  the  Collectorate  on  account 
of  the  Government  revenue  due  by  the  Defendants, 
and  that  the  Defendants  made  over  (to  the  Plaintiff) 
the  Kistbundy,  after  getting  it  registered  by  the  Re- 
gister   of   Deeds  through    their    Mookters,    servants, 
tenants,     and    others.     Secondly.     The    Defendants 
plead,   that  their  Executor  had  held  the  collection- 
office  of   their    Zemindary  in    Plaintiff's    Kotee  ;  that 
the  amount  of  collections  of  their  Zmindary  used  to 
be  deposited  at  first  in  the  Plaintiff's  Kotee,   and  then 
out  of  the  same  the   Government  revenue  of  it  used 
to  be  paid;  that  their  Executor  and   the  Plaintiff, 
being  in  collusion  with  each  other,  appropriated   to 
their  own  use   the  profits  of  the  Zemindary,  and  gave 
rise  to  these  frauds  ;  and  that  if  an  account  be  made 
up  and  a  balance-sheet  drawn  up  with  reference  to 
real  khattas  of  the  Plaintiff's  Kotee,  it   will   appear 
that  nothing  is   due  by  them.     They  have  also   filed 
140  chellans,  signed  by  the  Putivarrees  of  their  Zemin- 
dary, and  given  evidence  of  the  six  witnesses,  who 
are   their  Tehsildars,   and   others  in  support  of  their 
pleas.     These  proofs  cannot  vitiate  this  claim,  brought 
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on  the  registered  Kistbundy,  which  is  based  on  the 
dakhillas,  &c,  of  the  Collectorate,  and  the  bonds 
executed  by  the  Executor,  the  validity  of  which  has 
been  proved,  as  stated  in  the  first  branch  of  this  de- 
cision. The  Defendants'  witnesses  state,  that  the 
Executor  had  appointed  one  Hurree  Per  shad  Tctvarree, 
a  servant  of  the  Plaintiff's  Kotee,  in  the  office  of  super- 
intendent, and,  therefore,  the  amounts  of  the  collec- 
tions of  rents  used  to  be  sent  to  him  agreeably  to  the 
direction  of  the  Executor.  This  circumstance  cannot 
prove  that  the  Plaintiff  made  the  collections  of  rents 
agreeably  to  her  own  request.  If  the  Defendants' 
Executor  have  practised  any  fraud,  still  no  investiga- 
tion with  regard  to  the  same  can  take  place  in  this 
suit,  which  is  brought  on  a  Kistbundy  given  in  con- 
sideration of  former  debts,  bonds,  &c,  nor  can  any 
adjustment  of  accounts  of  the  collections  of  rents 
made  at  the  Plaintiff's  Kotee  be  made  in  this  suit. 
If  it  be  taken  for  granted  that  there  was  no  need  for 
the  Executor  to  contract  loans  by  giving  bonds,  owing 
to  the  amounts  of  the  collections  of  rents  of  the  De- 
fendants' Zemindar y  having  remained  deposited,  and 
that  the  Executor  has  practised  frauds,  yet  another 
suit  is  necessary  to  investigate  the  loss  incurred  by 
the  Defendants  by  their  Executor's  fraud.  When 
there  is  no  doubt  that  the  aforesaid  amount  of  loan 
was  paid  on  account  of  the  Government  revenue  due 
by  the  Defendants,  and  when  it  has  been  satisfactorily 
proved  that  the  Defendants  executed  to  the  Plaintiff 
the  Kistbundy  in  consideration  of  the  same,  then, 
agreeably  to  the  decision  of  the  Sudder  Dewanny 
Adawlut,  dated  3rd  of  February,  1853,  in  the 
case  of  Mohataboo,  Appellant,  as  well,  as  that 
dated  26th  July  of  that  year,  in  the  case  of 
vol.  yiii.  f  2 
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Prosunno  Singh,  it  is  not  necessary  to  hold  an  in- 
vestigation with  regard  to  the  former  accounts, 
Lastly,  there  is  no  proof  relative  to  the  Its.  350,  but  I 
am  of  opinion,  that  no  more  proof  than  the  above  is- 
necessary  in  order  to  prove  that  sum,  when  it  has 
been  proved  as  required  by  law  that  the  Defendants 
executed  the  Kistbimdy,  admitting  the  same  to  be 
their  debt.  The  four  instalments  of  the  Kistbundy 
having  fallen  due,  the  Plaintiff  is  competent  to  sue 
for  all  the  instalments  agreeably  to  its  terms,  as  is- 
apparent.  Out  of  the  witnesses  mentioned  in  the 
second  isemnovesee  filed  by  the  Defendants,  two  were 
cited  by  both  parties,  and  their  depositions  taken 
down.  The  Defendants  prayed  for  the  issue  of  a 
subpoena  for  the  attendance  of  the  remaining  wit- 
nesses. It  appears  that  the  Defendants  have  made 
this  prayer  with  no  other  view  than  to  waste  time 
uselessly.  The  Defendants  have  already  given  the 
evidence  of  many  witnesses,  which,  however,  has 
proved  of  no  advantage  to  them  with  regard  to  the 
point  respecting  which  they  wish  to  give  the  evidence 
of  the  remaining  witnesses.  The  copy  filed  by  the 
Plaintiff  of  the  Wuseeutnamah  executed  by  the  De- 
fendants' father  appears  to  have  been  obtained  on  a 
stamp-paper  worth  eight  annas.  This  is  not  a  prin- 
cipal document  in  the  case,  but  merely  one  in  support 
of  it.  Therefore,  it  is  not  illegal  to  have  taken  it  on 
a  stamp-paper  worth  eight  annas.  It  is,  therefore, 
ordered,  that  this  case  be  decreed,  that  the  Plaintiff's 
principal  amount,  as  well  as  interest  thereon,  agree- 
ably to  law,  and  all  costs  of  Court,  together  with 
interest  on  the  aggregate  amount  of  the  money  from 
this  day  till  the  day  of  realization,  be  awarded  to  the 
Plaintiff  against  the  mortgaged  property." 
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The  Respondents  appealed  from  this  decree  to  the       1S6L 
Sudder  Dewanng  Adaivlut  at  Calcutta.  Golaub 

The  appeal  was  heard  before  Messrs.  Colvin,  Sconce,     0°bebe,TK 
and  Dick,  when  the  two  first- mentioned  Judges,  beinsr      „  v- 
the  majority  of  the  Court,  by  their  judgment,  decreed    Cuunder 
that  the  decree  of  the  Lower  Court  should  be  reversed,     dhooree. 
with  costs  both  of  the  Zillah  and  Sudder  Court. 

The  judgment  of  Messrs.  Coluin  and  Sconce  was  as 
follows  : — u  "We  are  of  opinion,  that  in  a  case  of  this 
kind,  where  a  deed  is  said  to  have  been  formally  exe- 
cuted in  adjustment  of  previous  -accounts,  some  evi- 
dence should  have  been  afforded  of  the  fact  of  their 
settlement,  and  that  a  deed  professing  to  be  recogni- 
tion of  their  settlement  should  be  duly  attested.  But 
it  does  not  appear  from  the  evidence  that  such  settle- 
ment took  place  when  the  Kistbundg  was  said  to  have 
been  prepared,  and  the  attestation  of  the  deed  by  wit- 
nesses, two  only  of  whom  out  of  seven  signed  for 
themselves,  is  far  from  satisfactory  proof  of  its  exe- 
cution. The  writer  of  the  deed  also  says  that  he 
wrote  it  by  desire  of  the  late  guardian  of  the  Ap- 
pellants, without  their  sanction,  and  that  he  did  not 
see  them  sign.  Moreover,  the  execution  of  the  power  of 
attorney  by  the  Appellants,  to  register  the  Khtbundy, 
is  very  insufficiently  established.  The  chief  witness, 
Juggunnath  Sircar,  says  it  was  brought  to  him  as 
coming  from  them,  and  he  acted  upon  it,  and  only 
afterwards  was  informed  by  them  that  they  agreed  to 
it ;  and  it  was  more  necessary  to  have  the  power 
duly  proved,  as  the  Mookternamah  for  registry  was 
not  executed  till  two  months,  viz.,  on  the  18th  Bha- 
doon,  1258,  after  the  date  of  Kistbundg,  viz.  17th 
Assar  preceding.  The  argument  of  the  Respondent 
as  to  the  existence  of  the  old  Bonds  executed  bv  the 
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Golavb      prove    nothing   in    support   of  the    Kistbundy,    upon 

K°J3ebekEE    execution  of  which  by   Appellants,  and  not  upon  the 

„  v  acts  of  the  guardian,  the  suit  is  founded." 

Eshax  . 

Chv>-der         The    dissentient   Judge,    Mr.    Dick,    recorded    his 
dhooree.     judgment  in  these    terms  : — "  The  Plaintiff  in  this 
case  sues  the   Defendants  on   an   instalment-bond  for 
recovery  of  money  lent  on  seven  or  eight  bonds,  and 
to  an  Executor  of   their   father's   Will,   during   their 
minority,  for  the  purpose  of  paying  up  the  revenue 
of  their  estates,  and  a  small  sum  borrowed  by  them- 
selves  on  note  of  hand   after   becoming  of  age.     In 
proof  of  the   claim  they  produce  the   subscribing  and 
other  witnesses  to  testify  to  the  due   execution  of  the 
instalment-bond,  and  file  the  deed  ;   they  file  also  the 
seven  or  eight  bonds  with  the  signature  of  the  Execu- 
tor and  the  note  of  hand  of  the  Defaudants,  and  docu- 
ments from   the   Colleetorate,   showing  the   sums  to 
have  been  paid   up  through  the   Plaintiffs  banking 
concern   for   revenue    of   Defendants'    estates.      The 
Defendants  deny  the   claim  altogether,  and  rest  their 
defence  mainly   on  the  improbability  of  their  giving 
such  a  deed  so  soon  after  coming   of  age,  when,  too, 
they  were  disputing  with  a  servant  of  the  Plaintiff's 
banking  concern  about  a   farming  lease  purporting  to 
have  been  given  by   the  Executor  for  nine   years,  a 
short  time  before  the   expiration  of  their  minority  ; 
on  no  accounts  having  been  produced  at  the  time  the 
deed  was  executed  ;  and  on  the  want  of  respectability 
of    the    subscribing    witnesses   to   it.     The  Plaintiff 
has  by  three   witnesses  at   least  proved  the   due  exe- 
cution of  the   instalment-bond   and  the  signatures  on 
it  of  Defendants.     The   Mookter  who   got  the   deed 
registered  has  distinctly  testified  that  the  Defendants 
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themselves  told  him  to  get  it  registered,  and  there  is  1S61- 

proof  that  he  was  in  their  employ  as  a  Jlooktcr.     On  Golaub 

the  deed  are   indorsed  three  separate  payments  ;  one  Bkb^e 

by  an   uncle   of  Defendants,  who  was  summoned  by  eshan 

Plaintiff,  but   would  not   appear,  and  the   other  two     Chttnder 

•   .      .     .  pitxpi  i  Chow- 

payments  by  principal  servants  of  the  Defendants.    As    dhooree. 

corroborative  evidence,  the  seven  or  eight  bonds  on 
which  the  money  was  borrowed  have  been  filed,  bear- 
ing the  signature  of  the  Executor,  and  documents 
from  the  Collectorate,  which  are  not  and  cannot  be 
impugned,  showing  that  the  money  borrowed  was 
expended  in  paying  up  revenue  due  on  Defendants' 
estates.  It  is  true  that  the  subscribing  witnesses  to 
the  instalment-deed  are  not  of  high  respectability  in 
point  of  station,  but  their  testimony  has  I  een  verified 
by  persons  of  higher  position,  who  were  present  at 
the  execution  of  the  deed.  On  the  other  hand,  the 
signatures  on  the  deed  of  each  of  the  three  Defen- 
dants have  not  been  challenged,  nor  the  signature  of 
the  Executor  on  the  bonds.  The  Mookter  who  got 
the  deed  registered.,  and  the  subscribing  witnesses  to  it, 
have  several  of  them  been  proved  to  be  in  the  Defen- 
dants' employ,  and  to  reside  on  their  estate,  though 
declared  by  the  Defendants  to  be  utter  strangers.  The 
Plaintiff  has  denied  that  there  were  any  accounts 
to  be  produced,  except  the  banking-books,  which 
they  have  produced,  and  which  have  not  been  im- 
pugned, and  Defendants  have  not  filed  any  accounts 
of  the  Executor  to  gainsay  what  appears  in  those  books 
and  is  substantiated  by  the  Collectorate  documents. 
The  Defendants'  uncle,  summoned  by  the  Plaintiff  to 
testify  to  one  of  the  indorsements,  would  not  appear, 
and  the  Defendants  would  not  summon  their  two 
servants  to  testify  against  the  other  two  indorsements. 
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Here  was  an  admirable  opportunitj^  not  accepted,  for 
falsifying  the  deed.  The  payments  indorsed  seem  to 
have  been  made  in  the  lifetime  of  the  Executor  ;  and 
had  the  deed  been  forged,  the  names  of  three  persons  so 
much  in  the  interest  of  the  Defendants  would  not  have 
appeared  as  the  payers,  nor  would  the  names  of  the 
subscribing  witnesses  have  been  all,  save  one,  written 
by  one  person,  and  the  writer  of  the  deed  a  servant 
of  the  Defendants.  The  instalment-deed  was  written 
while  the  dispute  about  the  farm  was  pending  in 
the  Magistrate's  Court,  and  the  registry  made  after 
the  Razeenamak,  or  deed  of  relinquishment,  was  filed 
by  the  farmer.  So  far,  therefore,  as  that  affair  is 
connected  with  the  execution  of  the  deed,  if  the 
farmer  were  a  servant  of  Plaintiff,  probability  in 
favour  of  the  deed  is  more  apparent  than  improba- 
bility, the  registry  being  kept  back  till  the  Razee- 
namak was  filed.  Lastly,  nothing  to  impugn  the 
integrity  of  the  Executor,  or  of  the  Plaintiff,  on  the 
fairness  of  their  dealings  with  each  other,  has  been 
adduced.  I  think,  therefore,  sufficient  proof  has  been 
produced  to  establish  the  due  execution  and  registry 
of  the  instalment-bond,  and  nothing  of  weight  to 
throw  doubt  on  that  proof.  On  being  asked  by  me 
in  Court  how  the  bonds  of  the  Executor  remained  with 
the  Plaintiff  after  execution  of  the  instalment-deed,  it 
was  answered, that  money-lenders  in  such  cases  retained 
the  bonds  as  collateral  proof,  and,  in  lieu  of  giving 
them  up,  inserted  their  dates  in  the  instalment-deed. 
I  would  uphold  the  decision  of  the  Lower  Court,  and 
dismiss  the  appeal." 

The  present  appeal  was  from  the  decree  of  the  ma- 
jority of  the  Sadder  Court. 

As  the  Eespondents  did  not  appear,  the  appeal  .was 
heard  a-partc. 
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Mr.    R.    Palmer,    Q.   C,   and  Mr.  Leith   for   the        isei. 
Appellant.  Golaub 

KooNWURREB 

There  was   sufficient  evidence  of   the  loans,  which       Bebee 
formed  the  consideration  of  the  Kistbundy,  having  been       Eshan 
contracted  by  the  Executor  and  trustee  under  the  Will,     Cinder. 
and  that  those  loans  were  applied  for  the  benefit  of  the     dhooree, 
Zemindar y,  therefore,  the  Respondents  were  liable  to 
the  Appellant  as  the  lender,  under  the  express  terms  of 
the  Will  of  their  father,  and  bound  to  pay  the  same  on 
their   coming  of  age,   as  the  payment  of    the  loans 
by  the  Will  created  a  charge  upon  the  estate,  Hunoo- 
manpersaud  Panday    v.     Mussamat    Babooee   Munraj 
Koonweree  («).     As  to  the  Kistbundy,  that  instrument 
was  also  proved  ;  indeed,  the  Mookternamah  for  the 
registration  fully  recites   that  decument,  and  the  fact 
of  its  execution  by  the  Respondents.     The  charge  in 
the  pleadings  of  the  Respondents  of  fraud  and  collu- 
sion between  the  Executor  and  the  Appellant  was  un- 
founded and  not  established  ;  but  such  a  charge  could 
not  avail  the  Respondents  as  a  defence  in  the  present 
suit,  which  is  solely   confined  to  the  validity  of  the 
Kistbundy. 

At  the  conclusion  of  the  argument,  their  Lordships 
intimated  their  opinion  that  as  at  present  advised  they 
thought  the  decree  appealed  from  could  not  be 
sustained. 

The  appeal  stood  over  for  consideration. 

Judgment  was  now  delivered  by  l2th  Jul 

The  Right  Hon.  Lord  Kjngsdown  : — 

We  have  looked  carefully  through  the  papers  in 
this  case,  and  remain  of  the  opinion,  which  we   inti- 

(a)  6  Moore's  Ind.  App.  Cases,  393, 
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1861-        muted  at  the  hearing,  that  the  decree  cannot  ho  sup- 

Lamb        ported.     Considering  the  large  amount  of  the  .sum  at 

stake,  and  the  position  in  life  of  the  Respondents,  it  is 

Bkbke       difficult  to  account  for  their  omitting  to  appear  at  our 

Esh'an       Bar  to  maintain  the  decree  which  they  have  obtained. 

Chow-R     ^>ut  as  ^ar  as  we  cau  discover,  the   proceedings  of  the 

dhooree.     Appellant  to  have  been  regular,  and  she  is  entitled 

therefore,   to   call  upon  us  to  dispose  of    the  appeal 

ez-parte. 

The  Appellant  parries  on  business  as  a  Banker ;  in 
that  character  she  alleges  that  she  made  very  large 
payments  for  the  Respondents,  during  the  time  that 
they,  or  some  of  them,  were  minors,  in  respect  of 
jumma  or  revenue  due  to  the  Government  from  a 
Zemindar//  belonging  to  them.  These  advances  are 
alleged  to  have  been  made  at  the  instance  of  a  person 
who  was  the  guardian  of  the  infants,  and  Executor 
aud  trustee  under  the  Will  of  their  father.  For 
these  sums  the  Respondents  on  taking  possession  of 
their  Zemindary  had  given  aKistbandy,  or  engagement, 
to  pay  the  amount  by  instalments,  and  for  one  of  the 
instalment  so  secured  the  action  in  this  case  was 
brought. 

There  appears  to  be  great  reason  to  suspect  fraud 
on  the  part  of  the  guardian,  and  some  reason  to 
believe  that  the  agents  of  the  Appellant  were  privy 
to  it.  There  can  be  little  doubt  that  the  lease  of  the 
Respondents'  Zemindary,  which  was  made  by  the 
guardian  to  a  servant  of  the  Appellant,  and  which 
was  disputed  by  the  Respondents  aud  surrendered  by 
the  lessee,  was  really  made  to  the  servant  as  the 
nominee  and  for  the  benefit  of  the  Appellant.  It  is 
very  possible  that  if  the  Respondents  had  instituted 
a    suit   to    take  the   accounts  of  this  guardian,  and, 
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charging  collusion  between  him  and  the  Appellant, 
had  investigated  the  transactions  which  had  taken 
place,  it  might  have  appeared  that  there  was  no  such 
sum  as  was  claimed  by  the  Appellant  justly  due  to 
her. 

The  Judges  of  the  Sudder  Court,  who  have  pro- 
nounced a  decree  in  favour  of  the  Eespondents,  seem 
to  have  been  influenced  by  reasons  of  this  nature, 
and  to  have  rested  their  judgment  on  the  ground,  that 
no  adjustment  of  accounts  had  taken  place  to  ascer- 
tain the  balance  really  due  to  the  Appellant  before 
the  Kistbundy  was  granted. 

But  we  think  this  objection,  under  the  circum- 
stances, cannot  be  allowed  to  prevail ;  for  the  question, 
whether  it  would  be  fit  to  insist  on  this  adjustment 
was  distinctly  brought  under  the  notice  of  the  Re- 
spondents before  the  Kistbundy  was  executed,  and 
decided  by  them  in  the  negative.  It  is  proved  by 
Ilurro  Gobind  Sen  that  when  a  claim  was  made  upon 
the  Respondents  in  respect  of  the  Bonds  given  by 
the  Executor  and  guardian,  they  were  desirous  of 
avoiding  the  payment,  and  consulted  him  as  to  the 
mode  of  doing  so ;  that  they  were  advised  by  him  that 
they  could  only  do  so  by  instituting  a  suit  to  which 
the  Executor  must  be  a  party,  and  in  which  a  settle- 
ment of  his  accounts  would  be  required.  ]S"ow,  the 
Executor  was  their  spiritual  guide,  and  had  been  the 
spiritual  guide  of  their  father,  and  it  was  not  con- 
sidered proper  to  institute  a  suit  against  him.  Under 
these  circumstances  it  was  thought  better  to  come  to 
terms  with  the  Appellant,  to  obtain  time  for  payment 
of  the  debt  by  instalments.  The  Kistbundy  was  accord- 
ingly executed,  and  the  witness  says  that  he  considered 
the  arrangement  beneficial  to  the  Respondents. 
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There  seems  no  reason  whatever  to  doubt  this- 
statement.  Hurro  Gohind  Sen,  who  makes  it,  was  in 
the  employment  of  the  Respondents,,  was  eonneeted 
with  them  by  marriage,  and  was  referred  to  in  their 
answer  as  one  of  their  agents  who  ought  to  have  been 
employed  in  any  business  of  this  description. 

It  appears  impossible  to  permit  the  Respondents,, 
after  the  death  of  the  guardian,  now  to  dispute  their 
liability  for  payment  of  the  debt  which  they  had 
thus  deliberately  undertaken  to  pay. 

The  Kistbunchj  itself  and  its  registration  appear  to- 
be  regularly  proved,  payments  have  been  made  of 
some  of  the  instalments,  and  such  payments  are  in- 
dorsed upon  the  instrument.  The  account  books  of 
the  Appellant  were  produced  at  the  hearing,  and  the 
fact  of  the  payments  made  by  her  as  the  considera- 
tion for  the  bonds  given  by  the  Executor  seems  to 
have  been  thereby  established. 

Whatever  suspicion  may  attach  to  the  dealings 
between  the  Appellant  and  the  Executor  it  cannot 
affect  the  decision  of  the  present  suit.  We  think 
that  the  decree  of  the  Zillah  Court  must  be  restored, 
and  the  decree  of  the  Sudder  Court  reversed,  and 
that  the  Appellant  must  have  the  costs  of  the  pro- 
ceedings in  the  Sudder  Court,  but  we  are  not  inclined 
to  give  any  costs  of  this  appeal. 

We  will  make  a  report  to  Her  Majesty  in  con- 
formity with  the  opinion  which  we  have  expressed.. 
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Hussumat  Rripomoye  Debia    -         -     Appellant, 

AND 

Gerischusidee  Lahore,  and  others     -     Respondents* 

On  appeal  from  the  Suddcr  Dewanny  Adaivlut  at 
Calcutta. 

J.HE    Appellant    in    this    suit    sought   to    recover    2nd  July, 
possession  of  the  Putnee   Talooks,   Dehee    Chateaugour      ^^ 
and   Luekcebatta,   situate    in    the  Zzllah,   Rajshahye,      .Suit  to  set 
of  which  Rajah  Kisha     Chunder  Bahadoor  was   Ze-  0f  Putnee 
mmdar,   with   w&silat,   or   mesne  profits.      In    order  S^xS  ©f°r 
to  obtain  such  possession  the  Appellant   sought  by  rent>  on  the 

*iL  >    a  *        -J  ^  1       *     '  1      •*■       ^ound  of  an 

the  suit  to  set  aside,  on  the  ground  ot    irregularity,  irregularity 
a   sale  by   the  lessor,  made  in  the  year  1836,  under  ckniation°"of 
Ben.  Reg.  VIII.  of  1819,  for  arrears  of  rent.  sale,  as  the 

The  facts  of  the  case  and  the  evidence  sufficiently  alleged  to  be 
appear  from  their  Lordships'  judgment.  lefseeTn^-- 

The  appeal  was  argued  by  namee  and 

Mr.   R.    Palmer,  Q.  CL,   and  Mr.   Leith  for  the  per  party's; 

.  n  -,  name  did  not 

Appellant  ;  and  appearj  dis. 

Mr.    Forsyth,  Q.  C,    and   Mr.  W.  Field  for  the  ££& 

Respondents.  creating 

the  alleged 
trust  being 
*  Present :   Members   of   the  Judicial   Committee, — The  Eight  declared  a 

Hon.  Lord  Kingsdown,  the  Master  of  the  Eolls  (the  Eight  Hon.  forgery, 

Sir   John  Eomilly},  and  the  Eight  Hon.  Sir  Edward  Evan. 

Assessor, — The  Eight  Hon.  Sir  Lawrence  Peel. 
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As  to  the  lease  being  a  Benamee  transaction,  and 
the  effect  of  such  a  trust  by  the  Hindoo  law,  the  case 
of  Goopeekrist  Gosain  v.  Gungapersaud  Gosain  [a)  was 
referred  to. 

Their  Lordships'  judgment  was  reserved,  and  now 
delivered  by 

The  Eight  Hon.  Sir  John  Ro^iilly  : — 

The  question  in  this  appeal  is,  whether  the  purchase 
of  a  Putnee  Talook  made  by  Juggurnath  Roy,  on  the 
6th  of  September,  1835,  was  a  Benamee  transaction — 
that  is,  whether  it  was  bought  with  the  money  of  and 
in  trust  for  Hurra  Kanth  Roy,  who  is  now  deceased, but 
whose  widow  is  the  Appellant.  Substantially,  the 
question  depends  upon,  whether  an  Ikrar  Puttro,  or 
declaration  of  trust,  purporting  to  bear  date  the  29  th 
Kartiek,  in  the  year  1242,  which  corresponds  to  the 
14th  of  November,  1835,  and  which  also  purports  to 
have  been  executed  by  Juggurnath  Roy,  is  a  real  or  a 
supposititious  document. 

We  entertain  no  doubt,  if  on  the  evidence  it  should 
appear  that  no  reliance  is  to  be  placed  on  this  docu- 
ment, that  there  is  no  other  evidence  before  us  suf- 
ficient to  establish  that  the  transaction  in  question 
was  a  Benamee  transaction. 

In  consequence  of  the  non-payment  of  the  rent> 
the  amount  of  which  was  disputed,  the  Putnee  Talook 
was,  after  various  proceedings  to  which  it  is  unneces- 
sary to  advert,  sold  by  the  revenue  authorities,  on 
the  21st  of  May,  1836,  by  public  auction,  to  Kalcc 
Kanth  Lahoree,  who  was  the  highest  bidder  ;  who 
has  since  died,  but  whose  heir  is  the  first  Respondent 
on  the  record. 


(o)  6  Moore's  Ind.  App.  Cases.  53. 
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The  suit  to  recover  the  Putnee  Talook  was  first 
instituted  by  Hurro  Kanth  Roy,  on  the  1st  of  March, 
1845  ;  that  suit  failed  in  April,  1850,  by  reason  of 
mis-dating  the  Ikrar  in  the  plaint,  which  error  the 
Court  refused  to  allow  to  be  corrected. 

On  the  18th  of  July,  1850,  the  Appellant  filed  her 
plaint  in  this  suit. 

On  the  26th  of  December,  1854,  the  Principal 
Sudder  Ameen  dismissed  the  Appellant's  suit  with 
costs. 

This  decision  was  appealed  from  to  the  Court  of 
Sudder  Dewanny  Adaivlut  at  Calcutta,  and  on  the 
28th  of  December,  1857,  the  decree  of  the  Court 
below  was  affirmed  with  costs,  which  is  the  decree 
appealed  from  to  us. 

The  original  Kubalah  granting  the  Putnee  Talook 
was  made  on  the  22nd  of  Bhcdoon,  1242,  which  cor- 
responds to  the  6th  of  September,  1835  ;  it  was  attested 
by  fourteen  witnesses,  and  at  the  same  time  a  Kuboo- 
leut,  or  counterpart,  was  executed  by  Juggurnath  Roy, 
containing  the  usual  condition  that,  if  the  rents  were 
not  paid,  the  Zemindar  should  be  at  liberty  to  sell 
the  Talook,  under  the  provisions  of  Eegulation  VIII. 
of  1819.  This  counterpart  was  executed  by  nine 
witnesses,  of  whom  the  first  and  last  were  also  attest- 
ing witnesses  to  the  Kubalah,  but  the  remaining 
seven  witnesses  were  distinct  and  different  persons. 

That  the  same  witnesses,  fourteen  in  number,  who 
attested  the  Kubalah  should  be  obtained  to  attest  the 
Ikrar,  two  months  later,  is  a  circumstance  which,  in 
our  mind,  gives  rise  to  very  grave  suspicions.  jNo 
valid  reason  is  given  for  this  peculiarity  ;  the  collec- 
tion of  exactly  the  same  fourteen  persons  who  had 
attested  an   instrument  two   months  before,   for   the 
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1861.        purpose  of  attesting  another    instrument,  must   have 
Mhssdmat    occasioned   both   difficulty   and    delay,    and   it   is   not 
Debia      pretended  that  the  circumstance  of  the  witnesses  who 
attested  both  instruments  being  the  same  could  confer 
additional  validity  on  the  Ikrar.  So  little  did  this  seem 
to  be  a  matter  of  importance  to   the   parties   engaged 
in  the  transaction  on  the  6th  of  September,  1835,  that 
of  the  two  instruments  then   simultaneously  executed, 
only  two  witnesses  attested  both.  The  suspicion  created 
by  this  circumstance  is  augmented   by  the  considera- 
tion that  in  the   original  plaint,  which   was  filed  ou 
the  1st  of  March,  £845,  the   Ikrar  is   alleged   to  bear 
the  same  date   as  that  of  the  Kubalah.     If,  in  truth, 
the  Ikrar  had  been   executed  at  the   same   time  with 
the  Kubalah,  it  might  well  be  that  the  same  witnesses 
who  attested  the  lease  would  also  attest  the  declaration 
of  trust ;    and,  indeed,   such   a  supposition   would  be 
natural    and    probable.     Upon    the    assumption    that 
the  original  Plaintiff  had  intended  to  set  up  a  fictitious 
Ikrar,  with  the  view  of  establishing   the  transaction 
to  be  one  of  a  Benamee  character,  it  would  be  natural 
to  set  up  an  Ikrar  of   even  date    with    the    original 
Kubalah,  in  which  case  it   would  be  naturally  attested 
by  the  same  witnesses,  and   accordingly  such  was  the 
Plaintiff's  allegation  contained  in  the  origiual  plaint ; 
and  we  cannot  but  consider  it  a  matter  also  open  to  sus- 
picion that,  in  so  important  a  matter  as  the   statement 
in  the  plaint  of  the  Ikrar,  on  which  the   whole  of  the 
Plaintiffs  case   depended,  an   erroneous    date    should 
have  been  assigned   to  that  instrument.     It   is   to  be 
observed,  also,  that  the  Ikrar  itself,  on  the  face  of  i% 
seems  to  have  been  framed  as  if  it  had   been  intended 
to  be  contemporaneous  with  the  Kubalah,  for  it  speaks 


of  the 


delivering 


up  of  the  Umulnamah)  or  letter  of 
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authority,  of  to-day — that  is,  of  the  day  of  the  date 
of  the  Ikrar ;  but  the  only  Umulnamah  of  the  exist- 
ence of  which  any  evidence  is  given  is  the  Umulnamah 
of  the  date  of  the  original  Kubaiah. 

On  the  assumption  that  it  was  intended  to  set  up 
a  fictitious  deed,  various  circumstances  might,  after 
the  institution  of  the  original  suit,  render  it  impos- 
sible to  act  on  that  intention,  and  to  establish  by 
proof  an  Ikrar  of  even  date  with  the  original  ku- 
baiah. 

The  following  are  instances  : — The  witnesses  speak 
of  Hurro  Kanth  Roy  as  having  been  present  at  the 
time  when  the  lkrar  was  executed,  and  even  of  the 
conversation  which  passed  between  him  and  Juggur- 
nath  Roy  on  that  occasion.  Hurro  Kanth  Roy  was,  at 
the  date  of  the  execution  of  the  Kubaiah,  distant  four 
or  five  days'  journey  off,  at  Calcutta.  This  fact  might 
possibly  have  been  established  by  evidence  brought 
on  the  part  of  the  Defendants.  There  were  present, 
at  the  time  when  the  Kubaiah  was  executed,  in  Sep- 
tember, 1835,  the  witnesses  to  the  Kicbooleut,  and  these 
witnesses,  or  some  of  them,  might  have  been  called r 
and  not  only  disproved  the  presence  of  Hurro  Kanth 
Roy,  but  might  also  have  disproved  the  execution  of 
any  Ikrar  at  all  at  that  time,  and  might  have  given 
evidence  which  would  have  been  irreconcilable  with 
the  evidence  on  the  part  of  the  Plaintiff. 

Assuming,  therefore,  that  a  fictitious  deed  was  in- 
tended to  be  set  up,  this  circumstance  might  explain 
how  it  was  originally  intended  to  set  up  an  Ikrar  of 
even  date  with  the  original  Kubaiah,  and  how  that 
intention  was  afterwards  abandoned  as  far  as  regarded 
the  date  of  the  instrument. 

Another  circumstance  which  creates  grave  suspicion 
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in  our  minds  is  the  age  of  Ilurro  Kanth  Roy  at  the 
time  of  the  transaction.  This  we  consider  to  be 
proved  by  the  deposition  of  Ilurro  Kanth  Boy  himself, 
made  in  a  distinct  matter  on  the  12th  of  May,  1843. 
By  this  deposition  it  appears  that  he  was  then  at  the 
Government  School  at  Bampoor,  and  that  he  stated 
his  age  to  be*  at  that  time  seventeen  or  eighteen. 
This  was  eight  years  and  nine  months  after  the  date 
of  the  Ikrar.  This  would  reduce  his  age  at  the  time 
of  the  transaction  to  nine  or  ten  years  old.  The 
explanation  attempted  to  be  given,  that  he  under- 
stated his  age  for  the  purpose  of  entering  the  school, 
by  the  regulations  of  which  no  pupil  could  be  ad- 
mitted who  had  passed  a  given  age — even  if  admitted, 
could  only  extend  to  a  year  or  two ;  but  no  latitude 
which  could  be  given  to  this  suggestion  would  induce 
us  to  believe  that  a  man  of  twenty-six  or  twenty-seven 
could  pass  off  for  a  youth  of  seventeen  or  eighteen  ; 
but  we  have  no  reason  to  doubt  the  accuracy  of  the 
statement  of  his  age  contained  in  the  deposition 
which  was  made  by  himself  in  a  matter  in  which  his 
age  was  not  a  matter  of  importance,  and  by  which  it 
appears  that  he  was  then  under  the  master  of  the 
school,  and  in  which  he  speaks  of  the  other  lads  of 
the  school. 

We  are,  therefore,  of  opinion  that,  on  the  evidence 
before  us,  the  age  of  Ilurro  Kanth  Roy  in  November, 
1835,  must  be  considered  as  not  exceeding  ten  or 
eleven  years.  In  what  way  a  boy  of  ten  or  eleven 
years  of  age  could  be  possessed  of  money  sufficient 
for  the  purchase  of  the  Putnce  Talook,  the  evidence 
fails  to  explain. 

But  this  is  not  the  only  difficulty  presented  in  the 
way  of  the  Appellant  by  the  youth  of  her   husband 
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at  the  timo  of  this  transaction.  The  evidence  given 
by  the  witnesses  of  the  conduct  of  Hurro  Kanth  Roy 
on  this  occasion  is  irreconcilable  with  the  supposition 
that  he  was  not  more  than  eleven  years  old,  even 
allowing  much  to  the  precocity  ascribed  to  Indian 
youths. 

Ram  Nedhee  Deb  says  that  this  boy  of  ten  or  eleven 
years  old  gave  directions  for  obtaining  some  of  the 
Rajah's.  Mehal,  if  any  were  to  be  let  out  in  Putnee. 
The  witnesses  all  speak  of  his  understanding  the 
transaction,  and  taking  a  part  in  it. 

Gooroo  Dyal  Roy  says  that  Hurro  Kanth  Roy  sent 
the  money  for  the  Kubalah,  lis.  4,700  in  specie,  from 
Calcutta,  by  him  and  three  other  persons,  accompanied 
by  five  or  six  others,  by  a  boat ;  a  very  improbable 
mode  of  transmitting  money  in  a  country  where 
Government  notes  were  in  circulation. 

Kalee  Per  shad  Dass  says  that  Juggurnath  Roy  and 
Hurro  Kanth  Roy  corresponded  on  this  subject,  and 
that  Hurro  Kanth  Roy  wrote  letters  to  Juggurnath  Roy 
on  the  subject,  and  they  all  state  that  he  want  from 
Calcutta  to  Sydabad,  for  the  purpose  of  completing 
the  transaction, 

A  careful  examination  of  the  witnesses  also  dis- 
closes various  inconsistencies  in  their  testimony. 
Two  of  them,  namely,  Haroo  Dass  and  Gour  Mohun 
DasS)  in  their  depositions  made  in  the  first  suit,  speak 
of  the  Ikrar  as  originating  horn  Juggurnath  Roy  ;  but 
the  two  witnesses  examined  in  the  suit,  Ram  N- 
Deb  and  Sheetal  Ram  Raha,  say  that  the  Hera 
made  at  the  instance  of  Hurro  Kanth  Roy. 

This  latter  observation  would  not  have  much  weight 
were  it  standing  alone,  but  combined  as  it  is  with  the 
other  circumstances  enumerated  above,  it  adds  to  the 
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suspicion  necessarily  created  by  the  other  facts  in  the 
case.  It  is  not  to  be  overlooked,  also,  that  the  Ikrar 
was  not  registered ;  to  this  omission,  however,  little 
weight  would  have  to  be  attached,  if  the  whole  of 
the  rest  of  the  case  were  free  from  suspicion,  by 
reason  of  the  desire  to  keep  the  matter  secret,  whichr 
on  the  assumption  that  it  was  a  Benamee  transaction, 
and  ri  "ended  to  be  concealed  from  Rajah  Gobind 
Ckdnder  was  intelligible  enough. 

The  circumstances  above  enumerated,  if  they  stood 
alone,  would  bring  our  minds  to  the  conviction  that 
no  reliance  could  be  placed  on  this  Ikrar  in  a  Court 
of  Justice  as  an  authentic  document. 

But  there  is  some  evidence,  on  the  other  hand,  in 
favour  of  the  transaction  having  been  originally  a 
Benamee  transaction.  The  strongest  portion  of  this 
is  to  be  found  in  a  letter  which,  singularly  enough, 
has  been  produced  on  behalf  of  the  Defendant,  Kale- 
kanth  Lahoree  ;  it  is,  therefore,  free  from  all  suspicion 
when  used  on  behalf  of  the  Plaintiff  :  this  is  a  letter 
written  in  October,  1835,  between  the  date  of  the  Ku- 
balah  and  the  Ikrar,  addressed  to  Juggumath  Roy, 
apparently  by  the  Maharanee  Kishenmonee  Takooranee, 
who  was  the  aunt  of  Hurro  Kanth  Roy.  It  seems  to 
have  been  written  in  answer  to  a  letter  from  Juggur- 
nath  Roy,  requesting  from  her  directions  respecting 
this  Putnee  ;  and  in  it  she  directs  that  a  Mookternamah 
should  be  made  out  in  the  name  of  Nub  Kanth  Roy, 
and  coupled  with  that  of  Qomapersaud  Lahore,  to 
whom  the  documents  relating  to  the  Putnee  and  the 
Kubalah  were  to  be  forwarded.  This  direction,  to 
some  extent,  at  least,  seems  to  have  been  acted  upon 
by  Juggumath  Roy,  and  it  is  certainly  very  difficult 
to  reconcile  the  writing  by  Juggumath  Roy  of  the 
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letter  to  which  this  was  an  answer,  with  the  suppo- 
sition that  he  was  the  beneficial  owner  and  purchaser 
of  the  Putnee  Talook.  This  observation,  however, 
although  in  favour  of  holding  that  the  transaction 
was  originally  one  of  a  Benamee  character,  does  not 
establish  the  case  of  Hurro  Kanth  Roy,  or  make  out 
any  title  in  him  to  the  Putnee  Talook.  It  may  be 
that  the  Maharanee  was  the  purchaser  of  the  Putnee 
Talook,  but  that  is  not  the  case  of  the  Plaintiff,  or 
what  we  have  to  consider  in  this  appeal.  This  docu- 
ment has  however,  although  indirectly,  a  bearing  on 
the  part  of  this  case,  which  is  that  which  is  indeed 
the  principal  foundation  of  the  Plaintiff's  case,  namely, 
the  presence  of  all  tha  deeds  and  papers  relating  to 
this  Putnee  Talook,  and  the  Wasilat  papers  during 
the  time  which  elapsed  after  the  Kubakih,  and  before 
the  sale  in  May,  1836,  which  are  all  now  in  the  hands 
of  the  Plaintiff.  This  letter  of  the  Maharanee  au- 
thorizes the  delivery  of  all  papers  relating  to  the  Ku- 
balah  to  Nub  Kanth  Roy.  Hurro  Kanth  Roy  is  stated 
in  the  judgment  of  the  Court  to  have  resided  with 
Nub  Kanth  Roy,  who  predeceased  him,  and  it  is  sug- 
gested that  by  this  means  the  original  documents  may 
have  come  into  the  possession  of  Hurro  Kanth  Roy. 
Whether  this  be  so  or  not,  it  will  not,  in  our  opinion, 
affect  the  ultimate  decision  of  the  case. 

The  mode  by  which  the  Plaintiff  alleges  that  she 
acquired  possession  of  these  documents  is  not  esta- 
blished to  our  satisfaction,  and  this  being  so,  we  cannot 
allow  the  simple  possession  of  them  to  outweigh  the 
other  circumstances  of  the  case,  which,  in  our  opinion, 
strongly  preponderate  in  favour  of  the  Eespondent. 

One  circumstance,  however,  and  that  a  very  mate- 
rial   one,    remains  to  be  noticed,   and  which  makes 
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strongly  against  the  claim  of  the  Appellant ;  and  this 
circumstance  is,  that  the  sale  having  taken  place  in 
Mat/ j  1836,  no  suit  is  instituted  until  March,  1845,  a 
period  of  nine  years.  This  circumstance  is  the  more 
noticeable  because  it  appears  thac  the  Rajah  Gobind 
Chunder,  on  whose  account  alone  the  matter  is  alleged 
to  have  been  kept  secret,  had  died  in  November,  1836, 
thereby  releasing  Harro  Kanth  Boy  from  the  fear  of 
his  making  any  claim  to  the  Putnee  Talook,  the  appre- 
hension of  which  is  alleged  to  have  been  the  cause 
of  the  Benamec. 

Another  circumstance  connected  with  this  lapse  of 
time  is  also  most  important,  for  the  suit  was  not 
instituted  until  after  the  deaths  "of  both  Juggurnath 
Boy  and  of  Nub  Kanth  Boy  had  taken  place,  and  they 
were  the  persons  who  could  have  spoken  positively  to 
the  truth  of  this  case,  and  whose  evidence  was  of  the 
greatest  value  in  the  determination  of  it. 

Taking  'all  these  matters  into  consideration,  and 
also  bearing  in  mind  that  this  is  an  appeal  from  the 
unanimous  decision  of  the  Court  below  on  a  question 
of  fact  'in  which  they  had  the  opportunity  of  seeing 
and  testing  the  mode  of  giving  evidence  of  such  wit- 
nesses as  appeared  before  them,  we  are  of  opinion, 
that  the  decision  of  the  Court  below  ought  to  be 
affirmed  ;  and  their  Lordships  will  humbly  recommend 
Her  Majesty  to  dismiss  the  appeal,  with  costs. 
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Chundermoner  Debia   Chowdhooeayx,  Appellant, 


AND 


Munmoheenhe  Debt  a         ...     Respondent* 

On  appeal  from  the  Sudder  Dewanny  Adawlut  at 

Calcutta. 

JLH1S  suit  was  brought  by  the  Appellant   on  behalf  3rcIJul7. 

of    Sookda    Gobind     Choivdhooree,     a    minor,    as    the  ^— -^ i^ 

adopted    son    of     Doorga     Gobind    Choivdhooree,    de-  practiced 

ceased,  claiming  by  his  adopted  mother    and    guar-  the  Juclicial 

mi  ■      •      i      i  ■  c       •>  •  Committee, 

dian.     The  principal  objects  of    the  suit  were,  first,   in  a  ease  of 
to  establish  the  minor's  rights,  as  such  adopted  son,  SKJfte*0* 
to  the  estate  of  his  adoptive  father- ;  secondly,  to  set  £ourts  m 

i  i  •  o  ,  India  apoear 

aside  and  cancel   a  clause   m   a  bolehnamah  (deed  of  to  have  diii- 
compromise),  alleged  by  the  Appellant  to  have  been  f^aSd  t£T~ 
fraudulently  introduced  by  Burda  Gobind  Chowdhooree,  evidence> 
the  late  husband  of  the  Respondent,  in  which  deed  the  pabieims-" 
Appellant  admitted,  that  no  permission   or  authority  apparent  in 
had  been  given  her  to  adopt  a  son  to  her  husband,  theapprecia- 
and  that,  therefore,  upon  her  death,  the  estate  of  her  Cour/below 
late    husband    devolved    upon    Burda  Gobind  Chow-  aLSlfto**" 

affirm  the 
*  Present:  Members  of  the  Judicial   Committee. — The  Right   decree  ap- 

Hon.  Lord  Kingsdown.  the  Lord  Chief  Baron  (The  Eight  Hon.   P^ed  from 

Sir  Frederick  Pollock),  and  the  Right  Hon.  Sir  Edward  Evan.       ^An  adop- 

Attettor, — The  Eight  Hon.  Sir  Lawrence  Peel.  tion  said  to 

,     •        _.    ,         .,       .  have  been 

made  bySi  Hindoo  widow  m  compliance  with  a  power  given  her  bv  an 

Unonmuttee  JPuttro,    alleged  to  have   been  executed   by  her  deceased 

husband,  which  adoption  did  not  take  place  until  seventeen  years  after 

his  death,  decreed  by  the  Courts  in  India  as  unfounded  in  fact  and  the 

deeda  forgery.  Such  finding  sustained  on  appeal  bv  the  Privy  Council, 
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!86i.        dhooree,  his  uterine  brother  ;  and,  thirdly,  to  set  aside, 
CiiuNDER      as  fraudulent   and  void,   two   other  Bengalee   instru- 
monee        ments,  called  respectively  a  Hibbanamah  (deed  of  gift) 
Chowd-      and  an  Ikrarnamah  (deed    of   agreement),    purport- 
hoorayn      -ng  reSpectively  to  bear  the   seal  of  the   Appellant, 
Mukmohee-  made  in  favour  of  Bur  da  Gobind  Chowdhooree  by  the 
Debia.       Appellant ;   on  the  ground,  that  the  same  were  pre- 
pared, and  the  seal  of  the  Appellant  surreptitiously 
and  fradulently  impressed  by  Burda  Gobind  Chowd- 
hooree himself. 

The  facts  of  the  case  were  these : — 
The  Appellant  was  the  widow  of  Doorga  Gobind 
Choivdhooree.  Doorga  Gobind  Choivdhooree,  had  two 
brothers :  the  elder,  Gooroo  Gobind  Chowdhooree,  a 
half  brother,  and  the  younger,  Burda  Gobind  Choivd- 
hooree, whose  widow,  Munmohenee,  was  the  Respond- 
ent. The  three  brothers  lived  as  a  joint  undivided 
family,  and  held  possession  jointly  of  their  ancestral 
and  acquired  property.  Doorga  died  in  1830.  After 
his  death  litigation  arose  in  the  family, and  the  property 
was,  by  a  compromise,  (the  terms  of  which  were 
embodied  in  a  Solehnamah,  dated  the  19th  of  January,. 
1838,)  divided  in  the  proportion  of  half  to  the  eldest  bro- 
ther, Gooroo,  and  half  to  the  younger  brother,  Burda  ; 
and  the  Appellant,  Chundermonee,  who  was  by  the  death 
of  her  minor  son  entitled,  as  his  heiress  and  repre- 
sentative in  estate,  to  the  share  which  had  belonged 
to  her  husband.  Gooroo  gave  up  so  much  of  the 
property  in  his  possession  as  made  up  the  share  of 
Burda  and  Chundermonee  to  half ;  and  Burda  gave 
up,  on  the  part  of  Chundermonee  and  himself,  so  much 
of  the  property  in  his  own  possession  as  made  up  the 
share  of  Gooroo  to  half.  This  deed  in  form  addressed 
to    Gooroo   by   Burda   and    Chundermonee,    contained 
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the  following   clause  : — "  Further,    I,    ChunJermonee        1861- 

Dibbea,  have  no  male  or  female  issue,  nor  have  I  any  Chujtdeb- 
permission  to  adopt  a  son.     After  my  death,  my  share       i)^A 

will  revert  to  Burda  Gobind  Chowdhooree  and  his  heirs,  Cho-wd- 

.  .  HOORAYN 

and  your  heirs  have  no  concern  in  the  matter.    At  v. 

no  period  will  yourself  or  your  heirs  put  forward  any  ~  uw^Cg™ 
claims  to  the  above  share  ;  such  claims,  if  ever  made,      Debia. 
will  be  inadmissible." 

Not  long  after  the  compromise,  Chundermonee,  in 
consideration  of  Burda  having  given  up  his  own 
rights,  and  of  his  being  entitled  to  the  property  in 
reversion,  executed  a  Ilibbanamah,  or  deed  of  gift, dated 
1st  Bhadoon,  1246  (August,  1840),  by  which  she  gave 
him  certain  estates.  This  gift  was  qualified  by  a 
later  deed,  called  an  Ikrarnamah,  dated  19th  Thalgoon, 
1246  (March,  1841),  by  which,  after  stating  that  the 
rents  arising  from  the  estates  which  she  had  not  given 
him  were  insufficient  for  her  expenditure,  she  gave  him 
power  to  'manage  her  remaining  estates,  but  directed 
that  the  profits  of  all  the  property  comprised  in  both 
deeds  should  be  applied  for  her  own  purposes.  In 
both  the  last-mentioned  instruments,  the  statement 
that  Chundermonee  had  no  authority  to  adopt,  and 
consequently  that  the  property  would  devolve  upon 
Burda  after  her  death,  were  repeated. 

In  1849,  the  Appellant  filed  a  plaint  in  the  Civil 
Court  of  Zillah  Rajshahye  against  the  Respondent, 
Munmohenee  Debia,  the  widow  of  Burda ;  and  Befog 
Gobind,  the  eldest  son  of  Gooroo  ;  Sheebsoondree,  the 
mother  of  Gobind ;  and  one  of  the  widows  of  Gooroo  ; 
and  Hursondree,  another  of  the  widows  of  Gooroo. 

In  this  plaint  the  Appellant  sought  to  set  aside  the 
above  particular  portion  of  the  Solehnamah,  made  be- 
tween her  and  Burda  Gobind  Chowdhooree  on   the  one 
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band,  aud  Gooroo  on  the  other  hand,  on  a  settlement  of 
some  family  disputes  and  litigation  in  that  year,  and 
about  ten  years  after  the  death  of  her  husband.  The 
paticular  passage  in  this  deed  which  the  Appellant 
objected  to,  was  the  one  which  alleged  that  she  had  not 
any  permission  from  her  husband  to  adopt  a  son. 
The  substance  of  the  plaint  was,  that  the  Appellant  had 
had  one  son  by  her  husband  Doorga,  named  Sarodha 
Gobind  Chowdhooree^  who  had  survived  her  husband, 
and  had  died  before  reaching  his  majority,  in  1835  ; 
that  that  son  being  in  bad  health  and  misfortunes 
having  been  predicted  to  him  by  his  horoscope,  her 
husband  had  before  his  death  given  to  her,  in  Mayi 
1830,  a  deed  of  permission  to  adopt  three  sons  con- 
secutively in  case  of  Sarodha's  death  ;  that  after  her 
husband  and  son's  death  she  had  lived  jointly  in  mess 
with  Burda,  and,  from  the  time  of  his  coming  of  age, 
had  entrusted  him  with  the  entire  management  of  her 
affairs,  and  had  placed  her  seal  in  his  possession ; 
that  litigation  having  arisen  between  Gooroo  on  the  one 
hand,  and  herself  and  Burda  on  the  other,  with  refe- 
rence to  an  ancestral  Zemindary  called  Sonabajoo,  this 
litigation  had  been  compromised  in  the  year  1838,  by  the 
deed  of  compromise,  which  deed  had,  as  she  alleged, 
been  fraudulently  filed  in  Court  by  Burda  without  her 
consent;  that  after  Burda? s  death,  in  184-4,  his 
widow  (the  Respondent),  Munmohenee,  had  forwarded 
to  her  (the  Plaintiff)  her  seal,  which  had  been  left  by 
her  for  a  long  time  in  the  custody  of  Burda  ;  that  in 
Augusts  1845,  she  had  proceeded  to  adopt  a  son 
(Sookda  Gobind  Choiudhooree)  under  the  alleged  deed  of 
permission  given  by  her  husband,  and  that  she  had 
then  discovered  that  Burda  had  unnecessarily  and 
fraudulently  caused  to  be  inserted   in  the   Solehnamah 
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a  statement   that    she   had    no    permission   from    her  1S61- 

husband  to  adopt,  and  that  after  her  death  her  share  Chundbr- 

would  revert  to  Burda  and  his  heirs  ;   that  afterwards  tjebia 

Bur  da  had  caused  to  be  prepared  a   Hibbanamah  and  Chowp- 

1         »  HOORAYN 

an  Ikrarnamah  relating  to  the  same  property  as  the 

Solehnamah  without  her  knowrledge}   and  she  prayed 

that  the  rights  of  her   adopted    son   might   be    esta-       Debia. 

Wished,  by  annulling  the  particular  statement  in  the 

Solehnamah  which  she  objected  to,  and  by  cancelling 

the  deeds  of  Hibbanamah  and  Ikrarnamah. 

The  Respondent,  Munmoheenee,  by  her  answer, 
denied  the  allegation  of  the  Plaintiff  that,  on  the 
death  of  her  husband,  she  had  entrusted  Burda  with 
the  management  of  her  affairs  ;  and  alleged  that  it  was 
untrue  and  incredible  that  the  Solehnamah  complained 
of  should  have  been  filed  by  Burda  without  the 
knowledge  of  the  Plaintiff,  since  she  had  been  fully 
informed  of  the  nature  of  the  compromise  with 
Gooroo,  in  which  the  Solehnamah  had  been  drawn  up, 
the  drafts  of  the  deeds  having  been  sent  to  her  at 
Tantee  Bund  for  her  information,  and  the  deeds  them- 
selves having  been  filed  iu  the  Court  of  Mr.  Barlow, 
the  then  Judge  of  the  Zillah  Court,  after  distinct 
inquiry  as  to  her  consent  to  their  contents  ;  and  the 
answer  further  alleged  that  the  Judge  had  taken 
the  precaution  of  sending  back  to  the  Plaintiff  the  Soleh- 
namah, for  the  purpose  of  enabling  her  to  affix  her  seal 
to  it,  and  had  caused  it  to  be  filed  in  Court,  after 
taking  the  depositions  of  several  respectable  witnesses 
to  the  Plaintiff's  execution,  and  making  on  the 
deed  itself  a  memorandum  on  this  point.  It  also 
alleged,  that  the  Judge  had  ultimately  decided  the 
suit  in  which  the  Solehnamah  was  filed  under  its 
VOL.  VIII,  I  2 


4S2 


CASES    fN    THE    FRIVT    COoXCIL 


1861. 
Chunder- 

MONEE 

Debia 
Chowd- 

HOORAYN 

V. 

M.UNMOHEE- 

NEE 

Debia. 


provisions.     The  answer  then   averred,    that  it  was 
necessary  and  material  to  mention  in  the  Solehnamah 
that  the  Plaintiff  had  no  permission    to  adopt,  since 
the  compromise   had    been   made    on  the  footing   of 
Bur  da  having  a  reversionary  right  to   the  property  of 
the  Plaintiff's  deceased  husband-,  and  that  Burda  had,, 
upon  this  understanding,    given  up  his  own  property 
referred  to  in  the  compromise,   in  order   to  obtain  for 
himself    and  Chundermonee    certain    other    property 
which   had   been    subsequently,   and    was   then   still* 
enjoyed  by  the  Plaintiff,   and  others,  under  the  terms 
of  the  compromise  'r  it  also-  averred  that,  by  numerous- 
earlier    petitions   and    proceedings   in    the    Courts, 
the    Plaintiff    had     herself    disproved     the    allega- 
tions made  in  her  plaint   as    to   Burda   having   had 
possession   of  her  seal,    and   had   distinctly  admitted' 
her  execution  of  the  Ikrarnamah  complained  of.     The 
answer   also    denied    that   Sarodha  had   been    sickly 
before  the  death  of  his  father   Doorga,  or  that  Doorga 
had  given  to    the  Plaintiff  any    permission  to  adopt ; 
and  it  pointed   out  that  it  was  very  improbable  that 
he   should  have   done  so,  since  he  was,  at  the  time 
when  he  was  alleged  to  have  made  this  deed,   a  young 
man,  having  one  son,   with  the  probability  of  having 
others,  and  that  he  had  lived  six  months  after  the  date  of 
the  supposed  deed  ;  and  although   he  was  the    owner 
of  considerable  property,  he  had  not,  in  that  interval, 
caused  the   deed  to  be   registered  ;  nor  had   the  Plain- 
tiff, after  her  husband's   death,  in  any  way  alluded  to 
the  deed  in  the   declarations  made  by  her  before  the 
public  authorities,  and  in  the   petitions  she  had  filed, 
after   Sarodha1  s  death,   in  which  she  had  represented 
herself  as  the  heir  of   Sarodha.     The  answer   further 
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alleged,  that  it  was  very  improbable  that  the  Plaintiff  186L 

would,  if  she  had  really  obtained  from  her  husband  Chunder- 

•a  right   to    adopt,    have   entrusted    Burda   with   the  debS"5 

ananagement  of  the  estate,  since  he  was  a  co-sharer  Chowd- 

i  -ill-  i  i  HOORAYX 

in  the   property  with   her,    having   on   her   death  a  v. 

heritable  right  to  her  husband's  estate ;  and  it  stated  UI^f  EK" 
that,  in  fact,  Burda  had  net  been  so  entrusted,  but  Dema. 
that  the  Plaintiff  had  herself  managed  her  estate 
for  seven  years,  between  the  death  of  her  hus- 
band and  son,  and  the  majority  of  Burda,  during 
the  whole  of  which  period  she  had  never  mentioned 
to  any  of  the  authorities  that  she  was  in  possession 
of  a  deed  of  permission  to  adopt.  The  answer  then 
pointed  out  that  nearly  twelve  years  had  elapsed 
between  the  death  of  Sarodha  and  the  exercise  by  the 
Plaintiff  of  the  alleged  right  of  adoption  ;  and  that 
about  seventeen  years  had  elapsed  from  the  date  of 
the  alleged  deed  of  adoption,  before  the  Plaintiff  had 
brought  it  forward. 

The  Defendant,  Bcjoy  Gobind  Chowdhooree,  by  his 
answer,  alleged  that  the  Plaintiff  had  had  full  know- 
ledge of  the  contents  of  the  deed,  a  portion  of  which 
she  was  seeking  to  set  aside,  and  that  all  the  terms 
embodied  in  it  had  been  inserted  therein  with  her  full 
consent ;  that  not  only  had  the  signature  and  assent 
of  the  Plaintiff  been  distinctly  proved  under  the  pre- 
cautions taken  by  Mr.  Barlow  for  that  purpose,  but 
that  she  had,  in  January,  1838,  sealed  a  Mookternamah 
properly  attested,  in  order  to  give  effect  to  the  com- 
promise ;  that  although  the  Solehnamah  had  been  so 
long  filed  in  Court,  and  the  Plaintiff  had,  after  her 
husband's  death,  managed  her  own  property  and 
instuted  various  suits,  she  had    not  for   a    very   long 
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period  raised  any  objection  to  the  Solehnamah,  and 
had  indeed,  within  two  and  a  half  years  of  the  com- 
mencement of  the  suit,  taken  a  copy  of  the  Solehnamah 
and  inspected  it,  without  making  any  objection  to  its 
purport.  He  also  denied  that  the  Plaintiff's  husband 
had  given  her  any  authority  to  adopt,  pointing  out 
in  detail  the  great  improbability  of  her  statement  in 
that  respect. 

The  Plaintiff's  witnesses  were  called  principally  with 
the  object  of  establishing  the  deed  of  permission  to 
adopt  set  up  by  the  Plaintiff,  and  to  show  that  Bur  da 
had  in  his  lifetime  possession  of  the  seal  of  the 
Plaintiff,  and  had  affixed  it  to  the  Solehnamah  without 
her  consent  or  knowledge,  and  that  the  other  docu- 
ments relating  to  and  consequent  on  the  compromise 
had  been  drawn  up  and  sealed  by  Bur  da  without  her 
consent.  The  statement  of  the  witnesses  called  to 
prove  the  deed  of  permission  to  adopt,  as  to  the 
time  during  which  Doorga  had  been  ill  before  his 
death,  did  not  agree  with  the  recital  in  the  deed 
itself  in  this  respect,  and  several  of  the  witnesses  who 
denied  their  attestations  to  the  documents,  disputed 
by  the  Plaintiff,  had,  soon  after  the  making  of  these 
documents,  given  opposite  evidence  before  Mr.  Bar- 
low, the  former  Judge.  The  witnesses,  on  behalf 
of  Munmoheenee  and  the  other  Defendants,  substan- 
tially proved  the  allegations  contained  in  the  above- 
mentioned  answers  of  the  Defendants ;  the  making  of 
the  compromise  of  January,  1838,  and  the  Plaintiff's 
full  knowledge  of  the  terms  of  the  Solehnamah ;  that 
the  document  was  drawn  up  in  the  presence  of  nume- 
rous respectable  witnesses,  after  a  discussion  as  to  the 
rights  of  the  parties  about  to  enter  into    the   compro- 
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mise,  and  a  distinct  mention  in   the  Plaintiff's  pre-       186L 
sence  of  her  being  a  widow  without  any  son,   and    Chuxder- 
after  that  portion   of  the  Solehnamah  which   referred      ^ebiT 
to  the  fact,  and  to  her  haying  no  authority  to  adopt,      Chowd- 
had  been  distinctly  read  out  in  her  presence.     They 
also  proved  the  precaution  taken  by  Mr.  Barlow,  in 
sending    back   the    Solehnamah   for   the    purpose    of      Debia 
having  the    seal    of    Chundermonee    affixed,   and  the 
subsequent    affixing    of    the    seal   by    Chundermonee. 
They  also   deposed  to  facts  which  established   clearly 
that    Chundermonee  had  had  all  along  the  possession 
of  her  seal,  and  had  not  intrusted  it  to  Burda,  and 
that  the  alleged  adoption  by    Chundermonee  had  been 
illegal  in  substance,  as   she  had  paid  money  for  the 
purchase  of  the  child  which  she  pretended  to  adopt, 
Owing  to  the  death  of  the  witnesses  who  had  attested 
the  fixing  by  Chundermonee  of  her  seal  to  the  Soleh- 
namah, the  Defendants  were  unable  to  call  them  be- 
fore  the  Court,  but  it  appeared  by  the   earlier  judi- 
cial  proceedings,   that  four  of   these   witnesses   had, 
within  a  short  time  of  the  execution  of  this   deed, 
appeared   before  the   then   Judge,   Mr.   Barlotv,   and 
deposed  to  its  execution  by  Chundermonee.     Evidence 
was  also   given  showing   that  at  the   time   when,   as 
Chundermonee  subsequently  alleged,  her  seal  had  been 
loft  in  the  custody   of  Burda,   she  had  herself  stated 
the  contrary  in   legal  proceedings,   and  had  affixed 
her  seal  to  legal  documents  ;   that  in  other  instances 
in  the   earlier  litigation,    Chundermonee  had  admitted 
the  Solehnamah,  and  shown  that  she  was  well  aware 
of    its    contents,   and   that    she  had   dealt    with    the 
family    property    on    the    footing    of    the    arrange- 
ment  contained  in  the   compromise,   and  had   been  a 
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party  to  proceedings  taken  before  the  Courts  to 
enforce  the  carrying  out  of  it ;  and  that  she  had  on 
many  occasions  described  herself  and  sued  as  the 
heir  of  her  deceased  son,  Sarodha,  and  had  not  men- 
tioned the  deed  of  permission  to  adopt,  which  she 
subsequently,  and  after  the  lapse  of  many  years,  had 
set  up. 

On  the  20th  of  July,  1852,  the  Principal  Sudder 
Ameen  (Ahdool  Alii)  gave  judgment,  dismissing  the 
Suit,  with  costs. 

Ghundermonee  appealed  from  this  judgment  to  the 
Sudder  Dewanny  Court  at  Calcutta. 

On  the  22nd  November,  1  8*52,  the  appeal  came  on 
for  hearing  before  a  full  bench  of  the  Sudder  Dewanny 
Court  (consisting  of  Sir  Robert  Barlow,  Mr.  II.  T. 
Baikes,  and  Mr,  J.  II.  Patton)  ;  when  the  Court,  after 
referring  to  the  evidence  and  issues,  gave  judgment 
in  the  following  terms  : — "  There  can  be  no  doubt 
that  the  Plaintiff's  object  in  bringing  this  suit  has 
been  to  procure  the  recognition  of  her  right  to  adopt 
a  son,  by  putting  to  proof  the  validity  of  the  Unoo- 
muttee  Puttro,  and  suing  to  get  rid  of  certain  admis- 
sions in  existing  documents  which  are  opposed  to 
th3  exercise  of  her  alleged  rights  under  the  deed 
of  adoption,  on  the  averment  that  those  admissions 
were  introduced  into  the  deeds  in  question  with  a 
fraudulent  intent  by  her  late  husband's  brother, 
without  her  knowledge  or  consent.  The  chief  deed 
(to  which  it  is  only  necessary  to  refer)  is  a  Soleh- 
namah  filed  in  the  suit  before  the  Judge  of  I\aj- 
shahye,  and,  among  other  conditions  relevant  to 
the  property  then  in  litigation,  it  recites,  that  the 
ancestral  property   of  Plaintiff's   husbaud  will   be  in- 
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herited  after  her    death  by  her  husband's  brother,  as         18GI. 
she  has  received  no  power  to  adopt  a  son.     This  deed     Cht^^- 
was  filed  in  Court   in   the  month  of  January,   1838,        Jf<wM 

Dfbi  \ 

her  husband  having  died  in  1830,  and  tho  only  Crowd- 
sou  surviving  him  having  died,  before  reaching  his  H00*AYN 
majority,  in  1835.  From  the  time  of  her  bus-  Mcnmohee- 
band's  death  till  her  assumption  of  the  right  to  adopt  Dbbia. 
in  1847,  there  is  no  proof  whatever  that  she  in 
any  way  intimated  the  possession  of  such  a  power, 
although  there  are  admitted  public  acts  on  her  part 
independent  of  the  Solehnamah  which  might  have 
naturally  called  forth  some  mention  of  her  having 
been  invested  by  her  late  husband  with  such  a  trust. 
Under  these  circumstances,  it  is  impossible  to  with- 
stand the  strong  and  overpowering  presumption 
against  the  Plaintiff  arising  from  her  own  adverse 
admission  in  the  Solehnamah,  if  it  be  established  that 
that  deed  was  filed  in  all  its  integrity  with  her  know- 
ledge and  acquiescence.  Of  this  we  can  entertain  no 
doubt.  The  Solehnamah  was  filed  in  open  Court  with 
the  greatest  publicity  by  some  of  the  parties  them- 
selves, and  the  agents  of  those  not  personally  attend- 
ing, on  the  loth  of  the  month  of  January,  183Sy 
and  on  the  deed  itself  is  a  memorandum  written  by 
the  Judge  of  Rajshahye  to  the  effect  that  as  the  deed 
exhibited  no  seal  of  the  Plaintiff,  Chundermonee,  it 
should  be  forwarded  to  her  residence  on  that  day 
through  parties  named,  that  Plaintiff  might  affix  her 
seal  to  the  document  in  the  presence  of  the  parties 
so  named  by  the  Judge.  There  is  another  memo- 
randum, written  by  the  Judge  on  the  19th  of  the 
same  month,  certifying  that  his  orders  had  been  car- 
ried out,    and  that   the  parties  indicated  had  authen- 
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ticated  tlie  Solehnamah  as  the  act  of  the  Plaintiff,  and 
to  which  she  had  affixed  her  seal  in  their  presence. 
The  decree  of  the  Court  then  issued  in  the  terms  of 
the  Solehnamah.  Thus  it  is  proved,  and  has  now 
been  admitted,  that  more  than  usual  precaution  was 
taken  by  the  Judge  of  Rajshahye  to  ascertain  and 
record  that  the  Plaintiff  herself  duly  certified  by  her 
own  act  her  full  acquiescence  in  the  contents  of  the 
Solehnamah,  She  was  a  Purdah  woman  it  is  true, 
but  parties  apparently  possessing  her  confidence,  and 
in  no  other  respect  interested  in  the  suit  then  pend- 
ing, were  specially  deputed  to  witness  her  consent, 
and  prevent  the  possibility  of  fraud  being  practised 
against  her.  It  seems  to  us  impossible,  under  these 
circumstances,  to  presume  that  she  acted  without  a 
competent  knowledge  of  the  admissions  contained  in 
the  deed,  or  at  least  to  believe  that  she  could  have 
been  long  in  ignorance  of  them  when  incorporated 
in  the  decision  passed  on  that  occasion.  We  coincide, 
therefore,  in  opinion  with  the  lower  Court,  that  the 
only  reasonable  conclusion  is  that  she  must  have 
known  the  contents,  and  did  of  her  own  accord  inti- 
mate thereby  that  she  had  received  no  power  to  adopt 
from  her  husband.  Her  assumption  of  that  right 
now  is  under  a  deed  which  has  never  been  certified  by 
registration,  or  otherwise  publicly  recognised  by  her 
husband  during  his  life,  and  is  supported  by  no  pre- 
ponderating proof  of  its  previous  existence,  cannot 
be  recognized  by  the  Court,  and  the  claim  of  the 
Plaintiff,  founded  thereon,  has,  in  our  opinion,  been 
most  properly  dismissed."  And  it  was  ordered,  that 
the  decision  of  the  lower  Court  be  confirmed,  with 
costsj  against  the  Appellant. 
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The  present  appeal  was  from  this  decree  of  affirm-  186L 

ance.     The  case  was  argued  by  0 

0                 J  HUNDER- 

The  Solicitor-General  (Sir  R.   Palmer)  and   Mr.  Jg™ 

Leith  for  the  Appellant,  and  Chowd- 

HOORAYN 


Mr.    W.    Macpherson    and    Mr.    Maude   for    the 


MUNJJOHEE- 


Respondent.  mk 

Debia, 

The  Right  Hon.  Lord  Kingsdown  : 
The  question  in  this  case  is  a  mere  dispute  as  to 
facts ;  and,  in  a  case  of  disputed  facts,  when  they  ap- 
pear to  have  been  proved  and  diligently  investigated 
in  the  Courts  below,  and  their  Lordships  can  find  no 
palpable  mistake  in  the  appreciation  by  the  Court 
below  of  the  evidence,  they  never  advise  Her  Majesty 
to  reverse  a  decree  which  is  brought  before  them 
under  such  circumstances. 

Now,  this  Case  appears  to  their  Lordships  to  have 
been  fully  and  fairly  investigated. 

The  object  of  the  suit  was  to  establish  an  adoption-, 
under  a  deed,  dated  the  19th  of  Mai/,  1830,  called  an 
Unoomuttee  Puttro,  giving  authority  to  adopt.  The 
husband  died  within  six  months  after  that  date,  and 
the  adoption  which  is  now  represented  to  have  been 
made  is  not  completed  until  January,  1847,  seventeen 
years  after  the  death  of  the  husband. 

Now,  the  only  excuse  for  the  delay  is,  that  there 
was  a  son  then  in  existence,  and  that  so  long  as  that 
son"  lived  there  was  no  necessity  for  the  adoption  of 
another  son;  but  that  son  died  in  1835,  and  from 
that  year  to  1847,  there  is  not  any  proof  whatever, 
or  even  an  allegation,  of  any  such  power  as  is  repre- 
sented in  this  case  having  existed. 

The  first  objection  to   this    Unoomuttee  Puttro   is, 
vol.  vm.  J    2 
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Chunder-  in  ordinary   circumstances  (considering  the   nature  of 
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v.  have  been  registered,  and  would  have  been  communi- 

D>meeIEE"  cated  to  the  different  parties,  the  persons  whose  rights 

Debia.       were  likely    to    be    affected    by    such    an    adoption. 

Nothing  of  the  sort  took  place,  although   the  party 

executing  the  instrument  lived  six  months  after  the 

date  of  it. 

It  can  hardly  be  pretended  that,  if  no  notice  was 
given  of  this  instrument  until  the  year  184G,  it  would 
be  possible  to  maintain  such  a  deed  ;  but  it  is  said 
that  in  1835,  immediately  after,  or  at  least  very  soon 
after  the  death  of  the  son,  the  deed  was  actually  men- 
tioned and  set  up  by  the  present  Appellant  in  a  peti- 
tion to  the  Zillah  Court. 

Xow,  upon  referring  to  that  petition  their  Lord- 
ships are  satisfied,  that  the  Court  could  come  to  no 
other  conclusion  than  that  which  they  arrived  at. 
"What  is  the  proof?  There  is  no  proof  whatever. 
A  document  is  produced  which  purports  to  be  a 
copy  of  an  original  existing  on  the  file  of  the  Court. 
The  files  of  the  Court  contain  no  such  original.  It 
professes  to  have  been  compared  by  a  person  named 
Mohamed  Assim,  who  swears  that  that  which  pro- 
fesses to  be  his  original  signature  is  a  forgery.  It 
also  purports  to  have  been  written  by  one  Surroop 
Chunder  Bcmgeheo^  who  also  states  that  he  never 
heard  of  it. 

It  appears  to  their  Lordships,  therefore,  that  in  the 
Court  below,  independent  of  the  Sokhnamah,  which 
is  conclusive,  the  evidence  against  the  Unoomnttee 
JPuttro   is   strongly  prepoadering   of   those   witnesses 
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who  swear  to  it.    There  are  four  witnesses  produced,        isgi. 
who,  in  terms,  substantially  and  almost  identically  the    chuxder- 
same,  state  that  the  instrument  was  executed,  and  all       pjj™ 
fall  into  the  same  mistake  as  to  the  period  at  which      Chowd- 
the  party    executed  it.      On    the    other    hand,   the       °°v. 
Solehnamah,  which  is  a  distinct  recognition  that  there  Mu™*EE~ 
was  no  such  instrument  as  this,  appears  to  be  free       Debia. 
from  all  objection  whatever. 

On  the  death  of  that  son,  the  Zcmindarjj  was 
claimed  by  his  uncle,  the  eldest  brother  of  the  father, 
and  he  instituted  a  suit  against  the  younger  brother 
and  the  Appellant,  claiming  the  Zemindary.  In  that 
suit  the  parties  came  to  a  compromise,  and  executed 
a  deed  of  Solehnamah,  and  it  was  essential  to  that 
compromise,  as  it  seems  to  us,  that  the  fact  of  there 
not  being  anybody  in  existence  who  could  dispute  the 
validity  of  that  agreement  should  be  stated.  The 
deed  accordingly,  very  naturally  and  very  truly,  states 
that  the  son  who  had  been  in  existence  was  dead,  and 
there  could  be  no  other  son,  because  there  was  no 
power  of  adoption  from  the  father. 

Now,  the  deed  not  only  has  the  seal  of.  this  lady 
attached  to  it,  but  is  produced  in  Court.  Sir  Robert 
Barlow,  the  Judge  before  whom  it  is  produced,  seeing 
its  importance,  desired  to  have  it  fully  ascertained, 
whether  this  deed  was  actually  executed  with  the 
knowledge  of  this  lady  ;  he  actually  sends  parties  in 
whom  confidence  is  placed,  to  have  that  verification  of 
the  instrument  ;  they  return  an  answer,  that  the  deed 
was  verified,  and,  she  being  a  party  to  the  suit,  the 
Vakeel  of  the  lady  filed  it  in  Court,  and  from  that  time 
to  this  it  remains  unimpeached. 

Their  Lordships  are  of  opinion,  that  there  was  not 
the  slightest  pretence  for  this  appeal ,  as  the  case  had 
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been  very  fully  and  ably  investigated  by  the  Court* 
below  ;  both  Courts  agreeing  in  holding  that  the  one 
instrument  is  valid,  the  other  a  forgery.  In  those 
judgments  their  Lordships  concur,  and  they  will> 
therefore,  advise  Her  Majesty  to  dismiss  the  appeal^ 
with  costs. 


Mohun  Lall  Sookxl  and  others 

AND 

Bebee  Doss  and  others 


Appellants  f 
Respondents* 


26th  Nov. 
1861. 


On  appeal  from  the  Sadder  Dewanny  Adawlut  at 
Calcutta. 

_L  HE  present  application  was  to  discharge  an  Order 
in  Council,  made  upon  a  petition  (a)>  which  rescinded 
a  previous  Order  in  Council,  granting  special  leave  to 
appeal  (b),  on  the  ground,  that  there  were  omissions  in 
the  petition  for  leave  to  appeal  of  proceedings  in  the 


The  pro- 
visions of 
fien.Reg.X. 
of  1829,  im- 
posing a 

upon  plaints  Court  below^which  would  have  shown  the  true  value  of 

in  respect  of 
the  value  of 
the  subject- 
matter  sued 
for,  should  be 
strictly 
attended  to 


the  subject-matter  in  dispute,  and  for  leave  to  restore 
the  appeal. 


(a)  See  ante,  p.  193.     (4)  T  Moore?s  Ind.  App.  Cases,  428. 
*  Present :   Members  of    the  Judicial    Committee, — The   Eight 
by  the  Courts   Hon.the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward 

mUUon  e  '      Ryan'  aa<i  the  RiSnt  Hon-  Lord  JU8tice  Turner. 

dence  taken         Assessors. — The  Eight  Hon.  Sir  Lawrence  Peel,and  the  Eight 

in  India  Hon.  Sir  James  W.  Colvile. 

showing 

the  value  of  the  property  in  dispute,  an  Order  in  Council,  which  re- 
scinded a previousOrder  allowing  special  leavo  to  appeal, on  the  allegation 
of  the  suppression  of  material  facts  as  to  the  value,  discharged,  and 
the  appeal  restored. 


Bebee  Doss,. 
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The  present  petition,  after  setting  forth  the  facts  re-  im- 
ported on  the  previous  petitions,  stated,  that  the  Court  Mohun 
in  India,  having  transmitted  the  depositions  of  witnesses  sLa^l 
examined  by  the  Eegistrar  of  the  Sudder  Court,  in 
compliance  with  the  Order  of  the  22nd  of  February, 
1860,  which  required  evidence  to  be  supplied  by  the 
Appellants,  that  the  real  or  market  value  of  the  lands 
in  dispute  exceeded  the  sum  of  Es.  10,000,  had  returned 
an  answer  that  the  value  of  the  estate  was  not  less  than 
Es.  950,  which,  calculated  at  twelve  times  the  profits 
according  to  the  mode  of  estimating  the  value  in 
India,  would  exceed  the  prescribed  sum  of  Es.  10,000. 
The  Petitioners  also  alleged  that,  there  had  been  no  in- 
tentional misrepresentation  as  to  the  value,  or  in  keep- 
ing back  the  fact  of  the  supplemental  petition  ;  and  it 
was  submitted,  that  the  requirements  of  the  Order  of 
the  22nd  February,  1860,  were  fully  satisfied  by  the 
evidence  establishing  that  the  value  of  the  estate  was 
above  Es.  10,000,  and  the  Petitioner  prayed  that^ 
under  the  circumstances,  the  Order  of  the  26th  of 
June,  1861,  should  be  discharged,  with  costs. 

Mr.  Leith,  in  support  of  the  petition, 

Contended,  first,  that  there  had  been  no  fraud  in 
respect  to  the  amount  of  the  stamp  impressed  on  the 
plaint  with  respect  to  the  value  of  the  subject-matter 
in  dispute  ;  and  that,  if  any  error  occurred,  it  arose 
from  a  misapprehension  of  the  effect  of  Ben.  Eeg.  X. 
of  1829  ;  and,  secondly,  he  submitted  that  the  evi- 
dence taken  before  the  Eegistrar  of  the  Sudder  Court 
established  the  fact,  that  the  real,  or  market,  value 
was  above  Es.  10,000,  which  brought  the  case  within- 
the  limit  prescribed  by  the  Order  in  Council  of  the- 
10th  of  April,  1838. 
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1861.  Mr.  W.   Field,  for  the  Respondents,  opposed  the 

Moiirx  application. 

Laix  . 

tooKLL         He  insisted,  m  the   first  place,  that   as    the    plaint 

L^beeDoss.  untruly  stated  the  value  of  the  property  sued  for,  it 
was  a  fraud  upon  the  revenue  law  of  India,  citing  Ben. 
Reg.  X.  of  1829,  and,  therefore,  that  the  Petitioners 
were  nut  now  entitled  to  any  indulgence  ;  and  he 
further  insisted,  that  if  the  Court  entertained  the 
application  at  all,  it  ought  to  be  upon  terras  of  allow- 
ing the  Respondents  to  give  evidence  in  India  before 
the  Registrar  of  the  Sudder  Court  that  the  lands  were 
not  of  the  value  stated. 

The  Eight  Hon.  Lord  Justice  Turner. 

27thNov..  In  this  case  leave  to  aPP«al  was  granted  by  an 
l«6l.  Order  of  the  22nd  of  February,  I860,  but  it  was  pro- 
~"  vided  by  the  Order  that  the  leave  to  appeal  should  be 
null  and  of  no  effect,  unless  satisfactory  evidence 
should  be  supplied  by  the  Appellants  to  the  Registrar 
of  the  Sudder  Court,  that  the  real  or  market  value  of 
the  land  in  dispute  exceeded  the  sum  of  Us.  10  000. 
By  an  Order  of  the  26th  of  June,  1861,  the  Order  of 
the  22nd  of  February,  I860,  was  discharged.  The 
application  now  before  us  is  to  restore  the  appeal,  and 
to  discharge  the  Order  of  the  26th  of  June,  1861 
with  costs. 

The  petition  on  which  the  Order  of  the  22nd  of 
February,  1860,  was  made,  alleged  that  the  real  or 
market  value  of  the  laud  in  dispute  exceeded  the 
sura  of  Rs.  10,000,  the  prescribed  limit  under  which 
the  Sudder  Court  has  no  power  to  grant  leave  to 
appeal  ;  but  that  the  amount  laid  in  the  plaint    as  the 
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value  of  the  suit  for  the   fiscal   purposes  being  only        1S61- 
lis.   3,572,  10a.   9p.;   three  times   the   amount  of  the       Mom™ 
Sudder  jumma,  or  rent,  the  Petitioners  were  prevented      sookut, 
b\T  the  rules  of  practice   of  the  Sudder  Court  fiom  _      v- 

J  r  .  Eebee  Doss, 

obtaining  leave  to  appeal  therein. 

The  petition  on  which  the  Order  of  the  26th  of  June, 
1861  j  was  made,  alleged  that  the  Respondent,  Bebec 
Doss,  in  her  answer,  insisted  that  the  suit  ought  to  have 
been  valued  according  to*  Regulation  X.  of  1829,  that 
is,  at  the  real  or  market  value  of  the  land,  and  that 
the  Appellants  after  this  answer  filed  a  supplemental 
plaint,  stating  that  the  suit  had  been  by  mistake 
valued  at  three  times  the  Sudder  jumma,  and  that  it 
should  have  been  valued  at  Rs.  4j300,  the  real  or 
market  value  of  the  land,  but  that  the  stamp  being 
sufficient  to  cover  a  claim  of  Rs.  5^000,  no  objection 
could  exist  on  that  head ;  and  this  petition  further 
stated  that  the  petition  on  which  the  Order  of  the 
22nd  of  February,  1860,  was  made,  had  omitted  to 
state  the  Respondent's  answer,  and  the  supplemen- 
tary plaint,  and  it  also  stated,  that  the  real  or 
market  value  of  the  lands  did  not  exceed  the  sum  of 
Rs.  10,000. 

In  this  state  of  circumstances,  it  was  of  course  to 
discharge  the  Order  of  the  22nd  of  February,  18 GO, 
that  Order  having  been  obtained  ex  parte,  and  appear- 
ing to  have  been  obtained  upon  an  inaccurate  state- 
ment of  the  facts,  and  the  Order  was  discharged  ac- 
cordingly ;  but  it  being  considered  that  there  had  been 
no  intentional  misrepresentation  on  the  part  of  the 
Appellants,  the  Order  of  the  2Gth  of  June,  1861,  by 
which  it  was  discharged,  was  made  without  prejudice 
to  any  further  application  by  the  Appellants  on  notice 
to  the  Respondents, 
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1801.  The   case?  therefore,   now  comes  before  us   unpre- 

Mohun     judicedby  what  passed  on  the  previous  applications^ 
booKUL      au(^)  it  now  appears,  that  the  supplementary  plaint  did 
••  not  allege  the  Es.   4,300,  to  be  the  real  or  market 

value  of  the  land,  but  stated  it  to  be  the  auction 
price  of  the  land,  referring,  of  course,  not  to  any 
then  present  auction,  for  there  was  none,  but  to  some 
past  auction  at  which  the  property  had  been  bought, 
and  meaning,  no  doubt,  to  refer  to  the  auction  men- 
tioned in  the  plaint ;  and,  it  further  appears,  that  the 
Appellants  have  laid  before  the  Registrar  of  the 
Sudder  Court  satisfactory  evidence  that  the  real  or 
market  value  of  the  land  exceeds  Rs.  10,000. 

As  the  case  now  stands,  therefore,  there  was  no 
fraud  practised  upon  this  Court  in  obtaining  the 
Order  of  the  22nd  of  February,  1860,  and  the  con- 
dition on  which  that  Order  was  granted  has  been  ful- 
filled. There  would  seem,  therefore,  primd  facie,  to 
be  no  ground  for  now  refusing  to  restore  the  appeal. 

But  it  was  said  for  the  Respondents  that  the  value 
of  the  land  in  dispute  was  untruly  stated  in  the 
plaint,  in  fraud  of  the  revenue  laws  of  India,  and  that 
leave  to  appeal  ought  not,  therefore,  to  be  granted. 
Their  Lordships  are  far  from  saying  that,  if  they  were 
satisfied  that  any  such  fraud  was  intended  they  would 
be  disposed  to  grant  the  least  indulgence  to  any  party 
in  any  way  participating  in  it,  but  in  this  case  they 
are  satisfied  that,  whatever  misapprehension  there  may 
have  been,  there  was  no  such  fraud  intended.  It  was 
a  mistake  on  the  part  of  the  Court,  no  less  than  of 
the  Appellants,  to  allow  the  cause  to  proceed  upon 
such  a  representation  of  the  value  as  was  contained 
in  the  supplementary  plaint,  and  their  Lordships  take 
this  opportunity  of  suggesting  that  the  terms  of  the 
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Regulation  upon  the  subject  of  value  should   be  care-        1861. 
fully  attended  to.     They  think  that,   as  this  case  now       Mohun 
stands,  the  Order  applied  for  cannot  be    refused  upon       Sookul 
the  ground  suggested.  _     »• 

It  was  asked  by  the  Respondents  that  they  might 
be  at  liberty  to  go  into  evidence  on  the  question  of 
value,  but  their  Lordships  are  not  disposed  to  deviate 
in  this  respect  from  their  original  Order,  which  was 
carefully  and  designedly  confined  to  evidence  to  be 
adduced  by  the  Appellants,  with  a  view  to  prevent 
the  introduction,  for  the  purpose  of  a  merely  fiscal 
Regulation)  of  a  contested  issue  on  the  question  of 
Value,  a  result  which,  in  their  Lordships'  Judgment, 
ought  in  all  cases,  as  far  as  justice  will  permit,  to  be 
avoided. 

The  petition  before  us  asks  that  the  Order  of  the 
26th  of  June,  1861,  may  be  discharged  with  costs, 
but  their  Lordships  think  that  there  should  be  no 
costs  on  either  side. 

The  Order,  therefore,  which  their  Lordships  will 
humbly  recommend  to  Her  Majesty  to  be  made  on 
this  application,  will  be  simply  to  discharge  the 
Order  of  the  26  th  of  June,  1861,  and  to  restore  the 
appeal, 
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Omanath  Chowdry  and  others  -    Appellants. 

AND 

Sheikh  Xujeeb  Chowdry   and    others  Respondents* 

On    appeal  from    the    Sadder    Dewanny  A  daw  hit  at 

Calcutta. 

26th  Nov., 

vjf2l^  X  HIS  was  a  petition   by  the  Respondents  for  leave 

A  cross  ap-  £0  prosecute  a  cross  appeal  from   part  of    the    decree 

decree  of  the  of  the  Sudder  Dewanny  Court  at  Calcutta,    dated  tli3 

s"'],hrc'-,  31st    of   Decemler,    18G0,    which   affected  their   in- 

ini"u^h        terests. 

Interposed  It  appeared  from  the  petition  that  Omanath  Chowdry 

th^proper  an^  tne  otner  Appellants  being  dissatisfied  with  the 
time,  ad-  above  decree,  in  due  course  appealed  to  the  Queen  in 
conditions,  Council,  and  it  was  alleged  that-  the  effect  of  that  decree 
imnciiDaiap-  was  to  deprive  the  Petitioners  of  a  portion  of  the  land 
peal  being  sue{i  f0r  w  them,  which  consisted  of  2,339  Beeaahs, 
and  (2),  That  Omanath  Choivdry  and  others,  having  by  their 
principal  and  petition  appealed  against  the  whole  decree,  the  Pe- 
cross  appeals  titioners,  acting  upon  the  practice  of  the  Courts  in 
dated  and       India,  regulated  by  the  Act,  Xo.  XT.  of  1853,  thought 

heard  on  one 

printed  case.        *  Present :   Members    of   the  Judicial   Committee, — The  Eight 

Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  Sir  Edward 

Eyan,  and  the  Eight  Hon.  the  Lord  Justice  Turner. 

Assessors, — The  Eight  Hon.  Sir  Lawrence  Peel,  and  the  Eight 

Hon.  Sir  James  W.  Colvile. 
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tli at  it  would  be  open  at  the  hearing  of  the  appeal 
in  England  to  offer  objections  to  that  portion  which 
deprived  the  Petitioners  of  part  of  the  land  with- 
out incurring  the  expense  of  a  cross  appeal  in  re- 
spect thereof.  That  the  Petitioners  were  after- 
wards advised  that  it  was  necessary  to  institute  a 
cross  appeal  for  that  object,  and  that  as  the  time  for 
applying  to.  the  Sudder  Deivanny  Adalut  for  leave  to 
appeal  had  expired,  under  the  circumstances,  it  was 
submitted,  that  a  cross  appeal  ought  to  be  allowed, 
and  the  Petitioners  prayed  for  special  leave  to  lodge 
a  cross  appeal,  and  that  the  same  should  be  consoli- 
dated witli  the  original,  or  principal  appeal  of  Omanaih 
Clwwdry  and  others,  and  that  the  same  should  come 
on  for  hearing  upon  one  printed  case,  provided 
that  if  such  original  or  principal  appeal  should  be  dis- 
missed for  non-prosecution,  then  that  the  Petitioners 
should  be  at  liberty  to  prosecute  their  cross  appeal 
as  a.  separate  appeal. 


1861. 

Omanath 
Chowdry 

V. 

Sheikh 

NlTJEEB 

Ghowdrt. 


Mr.  Lcith,  for  the  Petitioners,  applied  ex  parte   for. 
leave  to  prosecute  a  cross  appeal. 


Their  Lordships  granted  the  application  upon  the 
terms  embodied  in  the  following  Order  in  Council,made 
thereon  : — "  It  is  hereby  ordered,  that  the  Petitioners 
be,  and  the  same  are  hereby  allowed  to  enter  and  pro- 
secute their  cross  appeal  from  so  much  of  the  decree 
of  the  Siulder  Deivanny  Adawlut  at  Calcutta  of  the 
31st  of  December,  1860,  as  deprives  the  Petitioners  of 
a  portion  of  the  2,339  Beegahs  of  land  sued  for  by 
their  plaint,  provided  the  principal  appeal  be  prose- 
cuted by  the  orginal   Defendants   to  the  suit,  and   in. 
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case  the  appeal  and  cross  appeal  are  prosecuted,  the 
same  are  to  be  consolidated  and  to  be  heard  on  one 
printed  case  on  each  side  "  (a). 

{a)  As  to  the  necessity  of  a  cross  appeal.  spp  Nana  Narain  Rao 
r.  Hurree  Funt  Bhao.  6  Moure'?  Ind.  App.  Cases,  464;  and 
Mvne  Boyee  v.  Ootaram.  ante,  p.  400. 


The  Collector  of  Masulipatam 


Appellant, 


AND 


(avaia  Vencata  Nabbajnapah 


Respondent. 


On  appeal  from  the  Sudder  Dewanny  Adawlut 

at  Madras. 


15th,  18th,  ft 

19th  June, 

1860. 


JL^  this  case,  the  question  raised  was  the  right  of 
the  Government  to  seize  as  an  escheat  a  Zemindary, 
in  the  Collectorate  of   MusuUpatam,  the  property  of  a 


*  Present :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  the  Lord 
Justice  Turner,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right 
Hon.  Sir  John  Taylor  Coleridge. 

Assessors, — The  Right  Hon.  Sir  Lawrence  Feel,  and  the  Eight 
Hon.  Sir  James  W.  Col  vile. 


The  estate 
of  a  Hindoo 
of  the 
Brahmin 
caste,  dying 
without  heirs, 
escheats  to 
the  frown,  as 
the  Sovereign 
power  in 
British  Indi; 

An  estate 
taken  bv  escheat  is  subject  to  the  trusts  and  charges,  if  any,  previously 
affecting  the  estate. 

Exposition  of  the  law  of  escheat  laid  down  in  the  Mitaschara,  eh.  ii., 
sec.  vii.,  art  5,  and  the  passages  there  cited,  where  it  is  said  "Never 
shall  a  King  take  the  wealth  of  a  priest ;  for  the  text  of  Menu  fix.  1  89) 
forbids  it.  The  property  of  a  Brahmana,  shall  never  be  taken  by  the 
Kino-;  this  is  fixed  law."  And  also  referring  to  Narada,  where  it  is 
declared  that  "If  there  be  no  heir  of  a  Brahmana  s  wealth,  on  his  demise 
it  must  be  given  to  a  Brahmana,  otherwise  the  King  is  tainted  with 
sin."  Held  by  the  Judicial  Committee,  reversing  the  decision  of  the 
Sudder  Court  at  Madras,  that  the  title  of  the  Crown  by  escheat  to  pro- 
perty of  a  Brahmin  dying  without  heirs,  subject  to  the  duty,  or  trust 
impressed,  prevailed  against  any  claimant  who  could  not  show  a 
paramount  title. 

nhle.     There  is  no  distinction  in    this  respect  between  Sacerdotal 
Brahmins  and  the  ordinary  member-,  of  that  caste. 


PAH. 
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Hindoo  of  tho  Brahmin  caste,  who  died  without  heirs,        1SiJ°- 
and  without  an  adopted  son. 

The  estate  in  question,  called  the  Zemindar y  of  Vis- 
sulinapettah,  was  held  by  a  Hindoo  of  the  Brahmin 
caste,  named  Varegonda  Ramanapah,  under  a  perma- 
nent Cowlj  or  grant,  subject  to  the  payment  of  the  vencata 
revenue  to  Government.  On  his  decease  in  the  year  Narkaina- 
1810,  without  issue,  and  without  any  adopted  son, 
his  widow,  Lutchmedavamah,  entered  into  possession, 
and  continued  so  until  her  decease,  which  happened 
on  the  1st  of  September,  1840. 

It  appeared  that  as  early  as  the  year  1795,  the  Ee- 
spondent's  family  had  been  in  the  habit  of  advancing 
money  to  the  owners  of  this  estate,  to  enable  them  to 
pay  the  Government  revenue,  and  other  liabilities  in- 
curred on  its  account.  The  Kespondent's  father, 
Cavaly  Vencata  Lutchmia,  continued  to  make  ad- 
vances to  the  widow  Lutchmedavamah  until  the  year 
1838,  when  a  balance  of  Rs.  48,614.  13a.  6p.  was 
found  to  be  due  to  Cavaly  Vencata  Lutchmia  from 
her;  and  on  the  20th  of  April,  1838,  she  exe- 
cuted a  bond  in  his  favour,  by  which  she  mort- 
gaged to  him  the  Zemindar?/,  with  the  exception  of 
two  villages,  as  security  for  the  payment  of  that 
sum,  by  instalments,  and  the  permanent  Coivl  of  the 
Zemindary  was  at  the  same  time  delivered  up  by  her 
to  Cavaly  Vencata  Lutchmia. 

Default  having  been  made  in  payment  of  the  first 
instalment,  Cavaly  Vencata  Lutchmia  instituted  a  suit 
in  the  Provincial  Court  of  Masulipatam  against 
Lutchmedavamah  to  recover  the  amount  of  the 
Bond,  which  became  due  on  the  first  default,  by 
a  sale  of  the  mortgaged  estate.  That  Court  on 
the    10th  of  March,   1839,   decreed  that  the  amount 
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duo  to  Carat//  Vencaia  Lutckmia,  with  interest" and 
costs,  then  amounting  to  Rs.  55,613.  2a.  4p.,  should 
bo  paid  to  him  by  the  sale,  in  the  first  instance,  of  the 
property  mortgaged  by  the  Bond,  and  in  the  event  of 
the  proceeds  of  the  sale  not  proving  sufficient  for  the 
purpose,  that  the  dificiency  should  be  recovei'ed  from 
any  other  property  belonging  to  the  Defendant 
L  u  tch  meda  ram  ah . 

Carol//  Veneata  Lutehmia  died  shortly  afterwards, 
leaving  three  sons,  one  of  whom,  the  Respondent,  on 
behalf  of  himself  and  his  brothers,  in  the  year  1840,. 
presented  a  petition  to  the  Provincial  Court,  pray- 
ing for  execution  of  the  decree  against  Lutchmc- 
dammah.  On  the  14th  of  January,  1841,  the  Pro- 
vincial Court  ordered  that  a  precept  be  issued  to  the 
Assistant  Judge  at  Masulipatam,  directing  him  to- 
enforce  the  decree  by  collecting  the  amount  thereof 
from  Lutchmedavamahj  and  from  the  mortgaged  pro- 
perty, and  to  pay  the  same  to  the  Respondent. 

The  Assistant  Judge  transmitted  a  precept,  with  a 
copy  of  the  proceedings,  to  Mr.  P.  Grant,  the  then 
Collector  of  the  T/istrict,  upon  which,  the  Collector 
sent  a  letter  to  Lutchmedaramah,  advising  her  to 
make  arrangement  with  the  judgment  creditor  for 
the  satisfaction  of  his  claim  ;  and  he  added,  that,  if 
she  did  not  enter  into  a  compromise  with  the  creditor, 
and  report  the  arraugement  to  the  Court  within  five 
days,  she  might  be  sure  that  the  Zemindar y  would  be 
attached,  and  the  precept  of  the  Court  carried  out. 

In  compliance  with  this  requisition,  Lutchme- 
daramah entered  into  a  settlement  with  the  Re- 
spondent,  and  on  the  5th  of  April,  1841,  follow- 
ing, executed  a  Razeenamah,  which  set  forth  that, 
the  Collector  had  taken  measures  to   affect  a  sale  of 
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the    property,   and  tliut  she  had,  for    the  purpose  of       ^6^ 

preventing  such  sale  for  the  present,  entered  into   a        The 

......  t       ,        i         i         i      i      i  Collector 

compromise  wit  lithe  Respondent,  whereby  she  liad  un- 
dertaken to  pay  hiniKs.  07,444  12a.  by  eightannual  in- 
stalments and  that  twelve  of  the  fourteen  villages  of  the 
Zemindar//,  and  the  hamlets  attached  thereto,  and  that  Vkn'cata 
the  permanent  Cowl  granted  by  the  Government  to  her  Nai^ixa" 
late  husband  should  remain  under  mortage,  accord- 
ing to  the  terms  of  the  Bond  sued  on,  till  the  principal 
and  interest  were  discharged,  the  remaining  two  vil- 
lages being  reserved  for  her  maintenance,  This  com- 
promise was  recorded,  and  the  execution  of  the  decree 
suspended.  This  arrangement  was  reported  by  Lutch- 
medavamah  to  the  Collector  on  the  2Cth  of  April, 
1846. 

In  consequence  of  litigation  between  Lutchme- 
davamah  and  other  parties  respecting  the  Zemin- 
dar//, the  Sudder  Court,  on  the  5th  of  December, 
1841,  suspended  the  execution  of  the  compromise  ;  but 
on  the  termination  of  those  disputes,  the  Eespondent 
again  moved  the  Sudder  Court  to  execute  the  decree 
of  1839,  when  that  Court  made  the  following  order: 
"  The  delay  to  give  effect  to  the  Razeenamah  in  ques- 
tion particularized  by  the  Petitioner  (the  Eespondent), 
having  in  effect  occurred,  and  he  having  thereby  been 
subjected  to  loss  of  produce,  from  the  estate  transfer- 
able to  him  under  the  Razeenamah  having  been  thus 
kept  from  him,  the  Court  is  of  opinion,  that  it 
is  just  and  equitable  that  Petitioner  should  be  indem- 
nified for  the  losses.  The  Court,  therefore,  direct  the 
Civil  Judge  to  adjust  the  Petitioner's  claim,  in  regard 
to  its  amount,  from  the  loth  November,  1841,  on  which 
date,  according  to  the  terms  of  the  Razeenamah,  the 
Zemindary  should  have  been    made  over  to  the   Peti- 
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i860.  tioher,  ai  \  to  realize  the  same  from  the  estate  of 
The         Lit    ■':/,  ih    for    the     period     terminating    with 

her  death,  up  to  which  the  estate  was  in  her  hand, 
^tt^""  aD(^  ^or  rne  Tema^Liag  period  from  the  party  or  parties 
who  then  held  possession/' 

Upon  the  death  of  Lutchmedavamah,  in  1848,  the 
Nakraixa-  Zemihdaru  was  attached  by  the  Magistrate  of  Mas uli* 
patam  ;  and  possession  taken  by  the  Collector,  under 
Act,  No.  XIX.  of  1841.  On  the  16th  of  July,  1850,  the 
Governor  in  Council  of  Madras  declared  the  estate  to 
have  escheated  the  Government  on  failure  of  heirs, 
and  directed  the  same  to  be  assumed  and  incor- 
porated with  the  Circar  lauds. 

The  Respondent  presented  two  petitions  to  the  Civil 
Judge  of  Masulipatam,  praying  to  be  put  in  posses- 
sion of  the  Zemindar//,  in  accordance  with  the  stipu- 
lations of  the  Razeenamah.  These  petitions  were 
rejected  by  an  order  of  the  Civil  Judge,  dated  the 
24th  of  June,  1853;  but  such  order  was  reversed, 
on  appeal,  by  the  Sadder  Adaiolut,  on  the  loth  of 
February,  1854,  and  that  Court  ordered  the  Civil 
Judge  to  execute  the  decree  in  suit  of  1839,  by 
making  over  the  Zemindary  to  the  holder  of  the 
decree,  pursuant  to  the  terms  of  the  Razeenamah.  An 
application  was  made  on  behalf  of  the  Collector  of 
Masulipatam  to  the  Sadder  Adaiolut,  for  a  view  of 
the  order  of  the  13th  of  February,  1854,  on  the  ground 
that  the  Zemindary  had  escheated  to  Government  on 
failure  of  heirs  ;  but  the  Court  decline  to  depart 
from  such  order,  and  confirmed  the  same  on  the 
21st  of  October,  1854. 

From  these  decisions  there  was  no  appeal,  and  the 
Respondent  was  put  in  possession  of  the  Zemindary. 
Under    these    circumstance,    the    Appellant,    as    the 
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Collector  of  Maszrfipatam,  on   the  25th   of  September,        186°- 

1855,  instituted    a    suit  against    the  Respondent  to         The 

recover     the    Zemindar?/,    alleging,     amongst     other     ~°  0F 

things,  that  the  title  of  Government  to  the  estate  was      Masuli- 
°  '  ;  '    .  patam: 

paramount   to   that    of   the   Respondent,    if,  in  fact,  v. 

he  had  any  valid  title  at  all,  and  that  Lutchme-  vencata 
■davamah  had  no  power  or  authority  under  the  Hindoo  NaJ*aINA" 
law  to  alienate  the  estate,  or  any  part  thereof,  in 
perpetuity,  or  to  pledge  the  same,  if  at  all,  for  any 
period  beyond  that  of  her  own  life,  as  against  those 
entitled  to  the  estate  as  next  in  succession  to  her- 
self. That  upon  her  death  the  estate  passed  by  way 
of  escheat  to  the  Government,  and  vested  therein, 
and  that  no  act  of  Liitchmedavomah,  could  in  any 
Way  defeat,  postpone,  or  curtail  the  vested  right 
of  the  Government)  who  upon  her  death  became 
entitled  by  the  Hindoo  law  to  enter  upon  and  enjoy 
the  estate  fully  discharged  from  any  incumbrances  or 
liabilities  created  by  her  during  her  incumbency  and 
possession  thereof. 

The    Respondent  by    his    answer  denied  that  the 
title    of    Government   to    the    Zemindary    was    para- 
mount   to    that  of    the    Respondent,    which    he    in- 
sisted   was    absolute    and    established    by    law,  and 
also  denied  that  Liitchmedavamah  was  without  power 
or    authority    under    the     Hindoo    law,    to    alienate 
the  Zemindary,  or  any  part  of  it  in   perpetuity  >  or  to 
pledge  the  same  for  any  period  beyond  that  of  her 
own  life,  as  against  those  entitled  to  the  Zemindary  as 
next  in   succession   to  herself;    and  the  Respondent 
contended    that)  the  Zemindary  was    an  ancient  Ze* 
mindary   held    under   a   permanent  Cowl,  guaranteed 
by   a  Sunnud  Istemrar   Milkeut,  or   deed   of  perma- 
nent property,  with  full  power  to  dispose  of  or  alienate 
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it,  and  that  no  such  Zemindary  could  escheat  to  Go- 
vernment after  it  had  once  been  legally  disposed  of 
under  a  decree  of  a  competent  Court  and  the  Razee- 
namah,  and  that  such  Zemindary  could  in  no  way  be 
seized  or  attached  by  Government  except  for  non- 
payment of  the  annual  settlement,  or  Icist,  which  had 
not  happened  in  this  case ;  and  the  answer  insisted, 
that  Lutchmedavamali  succeeded  by  the  Hindoo  law 
with  full  power  of  alienation,  and  that  by  that  law 
a  widow  in  possession  as  heir  had  full  right  to  sell, 
mortgage,  or  alienate  in  perpetuity  the  property,  or 
any  portion  of  it,  which  she  had  inherited,  for  certain 
necessary  purposes,  such  as  the  payment  of  debts  con- 
tracted by  herself  or  the  former  proprietors  ;  for  lawful 
purposes,  such  as,  in  this  case,  the  payment  of  Govern- 
ment Pcisltcusli,  or  the  discharge  of  liabilities,  and  also 
for  her  maintenance,  binding  the  estate,  and  on  such,  as 
a  matter  of  law,  the  Respondent  craved  the  judgment 
of  the  Court ;  and  the  answer  further  insisted,  that 
on  the  death  of  Lutchmedavamali  there  was  no  part 
of  the  Zemindary,  being  her  estate,  remaining  to  lapse 
to  Government,  or  to  be  claimed  as  an  escheat,  for 
that  the  whole  of  the  estate  had  been  already  vested 
in  the  Eespondent  years  before,  by  a  decree  of  a 
competent  Court,  and  by  the  Razee/urmali,  having 
the  force  of  a  decree ;  that  the  delay  in  executing 
the  decree  and  Razecnamah,  which  was  not  oc- 
casioned by  the  Respondent  or  his  acts,  could  in  no  way 
alter  his  vested  interest,  or  cut  down  his  absolute  right 
to  possession  and  enjoyment  of  the  lands  and  profits; 
and  that  of  all  this  the  Government,  through  their 
agent,  fcthe  Collector,  were  fully  cognizant,  having 
had  due  notice  thereof  before  and  at  the  time  of 
the    execution    of    the    Razeenamak,     and     through 
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tlieir  agent,   the  Collector,   having  been  consenting     .Jf6^ 
parties  thereto  ;  and   on   those  points,  as  matters   of 
law,   the  Respondent   craved   the   judgment   of    the 
Court. 

After  the  reply  and  rejoinder  had  been  filed,  the 
Court  recorded  the  following  points  to  be  established 
by  the  Appellant  and  Respondent  respectively  : — The  Narrai>"a- 
Appellant's  points  were  ;  first,  to  prove  the  title  of 
Government  to  escheats,  of  the  nature  alluded  to  in 
the  plaint.  Second,  that  the  widow,  Lutchmedava- 
?nah,  had  no  authority  by  Hindoo  law  to  transfer  her 
ancestral  property  to  the  Respondent  ;  and  that  she 
was  only  a  life  tenant,  and  had  only  a  life  interest 
in  the  same  ;  and  third,  that  the  property  was  seized 
by  Government  as  an  escheat,  and  to  show  authority 
for  such  act. 

The  Respondent's  points  were — first,  to  prove 
the  present  Respondent's  title  to  the  property. 
Second,  that  in  the  decree  of  1839  he  had  authority 
under  Hindoo  law  to  alienate  all  property,  personal 
and  real,  by  demise  or  otherwise  to  any  one.  Third, 
that  the  Collector,  or  agent  of  the  Government,  was 
made  acquainted  with  the  stipulations  of  the  Razee- 
numahf  now  disputed,  and  that  he  acceded  to  them. 
Fourth,  that  execution  was  never  sued  out  for  the  de- 
cree of  1839,  and  what  occurred  officially  thereupon. 
Fifth,  that  the  property  was  not  seized  as  an  escheat, 
but  zufted  (sequestered),  pending  the  decision  of  judi- 
cial authorities  as  to  the  respective  rights  thereto  of 
different  claimants.  Sixth,  that  the  property  in 
question  could,  under  no  circumstances,  escheat  to 
Government ;  and  to  show  the  order  of  succession  to 
such  property  as  laid  down  in  Hindoo  law. 

Evidence  was  adduced  on  behalf   of  the  Appellant 
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and  of  the  Respondent,  to  establish  the  facto  above 
stated.  It  appeared  from  the  Appellant's  evidence 
that  the  Collector  of  Masuliputam,  in  the  year  1830, 
had  refused  to  register  a  transfer  of  the  estate  in  ques- 
tion from  the  widow  Lutchmedavamah  to  one  of  her 
relations,  on  the  ground  that  it  would  prejudice  the 
next  heirs  of  her  deceased  husband. 

At  this  stage  of  the  proceedings,  the  Court  of 
Masalipatam,  at  the  instance  of  the  Respondent,  pro- 
pounded the  following  questions  to  the  Hindoo  law 
officers  of  the  Sudder  Court : — "  Whether  a  Hindoo 
widow  (Brahmin)  has  authority  to  transfer  by  mort- 
gage, or  conditional  bill  of  sale,  all  right  and  title  to 
her  real  property  (landed  estate)  on  account  of  debts 
incurred  by  her  for  the  payment  of  the  Government 
Peishcush,  her  own  personal  expenses,  as  well  as 
those  of  the  establishment  ? — If  such  deed  of  transfer 
is  valid  and  binding  on  her,  her  executors  and  assigns,, 
having  no  direct  heir  at  law  ? — Whether  the  estate  of 
such  party  thus  transferred  during  her  lifetime  can  be 
escheated  at  her  death,  as  Beivariss,  or  without 
heirs  ?» 

To  these  questions  the  Pundits  of  the  Sudder 
Court  returned  the  following  answers  : — "  The  Hin- 
doo law  declares,  that  a  widow  inheriting  the  estate 
of  her  husband  is  bound  to  perform  his  exequiat 
rights,  maintain  his  relatives,  and  make  daily 
religious  gifts,  in  proportion  to  the  extent  of  the 
estate.  She  cannot,  likwise,  fail  in  her  punctuality 
of  payment  of  the  drear  Peishcush.  These  charges 
are  so  important,  that  the  law  holds  the  widow  pos- 
sessed of  only  real  estate  competent,  when  she  has 
no  other  alternative,  to  alienate  her  right  and  title 
thereto  by  mortgage,  or  conditional  bill  of  sale,  in  the 
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event  of  the  estate  not  yielding,  under  any  circuin-        *J^ 
stances    whatever,     produce    sufficient    to    meet  the 
above  charges,  as  well  as  her  own  personal  expenses  ; 
and  in  the  event  of  her  having  no   cousins,  or  of  her 
cousins  having  neglected  to  afford  her  the  necessary 
pecuniary    assistance.     Under   these     circumstances,     Vekcata 
the  Brahmin  widow  referred  to  in  the  question  has,    Na*R^I]*a- 
under  the  Hindoo  law,  authority  to   transfer  by  mort- 
gage, or  conditional  sale,  the  real  estate  mentioned  in 
the  question,  on  account  of  the  debt  incurred,  for  the 
purposes  therein     stated.     Such     deed    of     transfer, 
emanating  as  it  does  from  an  authorized   person,   as 
stated  above,  is  valid,  and  is,   therefore,  binding  upon 
her  and  her  relations.     The  only  estate  which  would 
escheat  to  Government  as  Bewan'ss,  or  without  heirs, 
is  that  of  persons  other  than  Brahmins,  which   might 
have    been   left    undisposed    of   by    the    proprietors 
thereof  ;   but  the    Circar  cannot  take  as  heirless  pro- 
perty that  which  had  been  legally  transferred  by  the 
proprietor  thereof  during  his  lifetime,  and  which  has, 
in  consequence,  become  the  property  of  the  transferee. 
In  the  present  instance,   therefore,   the  estate  trans- 
ferred,   as    stated    above,    cannot    be    escheated   as 
Bemiriss" 

The  Civil  Court  of  Musalipaiam,  on  the  8th  of  May, 
1857,  pronounced  its  decree  in  the  cause,  by  which  it 
decided,  that  the  object  of  the  agreement  of  compro- 
mise was  to  make  that  permanent  and  absolute  which 
the  mortgage  bond  had  made  simply  conditional  or 
dependent  on  the  amount  that  should  be  realized  by 
the  enforcement  of  the  terms,  namely,  by  the  sale  of 
the  property  alluded  to ;  and  although  such  deed 
might  have  been  executed  by  the  free  will  of  the 
parties  in  question,   the  Civil  Judge  was  of  opinion. 
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that  such  transfer,  without  good  and  sufficient  cause 
shown,  was  illegal,  and  contrary  to  the  provisions  of 
Hindoo  law.  That  from  a  full  consideration  of  the 
whole  of  the  circumstances  of  the  case,  the  Court 
was  of  opinion,  that  the  Kararnamah,  or  postponed 
petition  alluded  to,  must  be  quashed,  and  that  the 
provisions  of  the  decree  in  the  original  suit  of  1838, 
should  be  enforced  in  its  integrity  by  the  sale  of  the 
property  therein  alluded  to,  or  so  much  thereof  as 
might  be  sufficient  to  meet  the  balance  of  the  award 
then  made,  and  to  no  later  period,  the  whole  to  be 
exposed  at  an  upset  price  equal  to  that  demand ; 
and  on  failure  to  realize  the  sum  decreed,  the  property 
itself  should  be  made  over  to  the  Defendant.  That, 
on  the  other  hand,  should  the  value  of  the  property 
be  more  than  sufficient  to  satisfy  the  award  to  the  "De- 
fendant in  the  former  decree,  in  consequence  of  there 
being  no  direct  heirs  to  the  deceased  widow,  Lutchme- 
davamah,  the  title  of  the  Government  to  claim  such  pro- 
perty as  an  escheat  was  confirmed  on  payment  of  the 
lien  thereon,  namely,  the  balance  due  to  the  Defendant. 

The  Respondent  appealed  from  this  decree  to  the 
Sadder  Court  at  Madras. 

The  appeal  was  heard  before  Messrs.  Hooper, Strange, 
and  Baynes,  the  Sudder  Court  Judges,  and  on  the  8th  of 
May,  1858,  the  Court  delivered  judgment  as  follows  : 
— "  The  Defendant  objects  that  the  estate  in  question, 
as  belonging  to  a  Brahmin,  can  never  escheat  to  the 
Government ;  and  to  this  point,  as  being  one  of  a 
conclusive  nature,  the  hearing  of  the  appeal  has 
been  confined.  On  the  trial  of  the  suit  before  the 
Civil  Judge,  a  question,  among  others,  was  put  by 
him  to  the  Pundits  of  the  Sadder  Adawlut,  in  such  a 
form  as  to  elicit  from  them  an  answer  to  the   effect 
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that  the  estates  of  Brahmins  could  not  escheat  to  the  ^^ 
Government ;  but  the  point  appears  to  have  escaped 
the  Civil  Judge's  attention,  as  it  is  not  noticed  by 
him  in  his  decree.  The  objection  is  met  on  the  part 
cf  the  Plaintiff  by  the  plea,  that  the  law  which  would 
ultimately  assign  the  estate  of  an  heirless  Brahmin  to  Vencata 
other  Brahmins,  and  these  virtuous  ones,  is  of  too   Narraiwa- 

7  jtA.1I, 

vague  and  uncertain  a  nature  to  be   dispensed ;  that 
this  law  must  be  considered  obsolete,  as  are  other  parts 
of  the  Institutes  of  Menu,  from  which  it    is   derived  ; 
and  that,  if  it  be  put  in  force,  it  can   have   respect  to 
none   but   sacerdotal    Brahmins.       The    Judges  have 
considered  these  various  pleas,  and  do  not  find    them 
sustainable.     It  is  true  that,  there  may    be    difficulty 
in  dealing  with  the  ultimate  provisions  of   the   law  of 
succession  to  Brahminical   estates  devoid    of   natural 
heirs,  but  there  can  be  none  in  upholding  the  primary 
declaration  that  '  the    property    of    a    Brahmin    shall 
never  be  taken  by  the  King,'  which,   it  is    added  em- 
phatically, is  '  a  fixed  law'  (Jfenu,  ch.  IX.  art.  180);  and 
it  is  with  this  primary  declaration  that  the  Court  have 
now  to  deal.     That  this  law  is  an   obsolete  one.  there 
is  nothing  to  show.     It  is  re-enforced   in   the  current 
law-books,  and  prominently  in  the  llitaschara,  (ch.  II, 
sec.  vii.  art.  o),  which  is  the  authoritative  and  prevail- 
ing declaration  of  law  in  this  part  of  India ;   and  it  is 
obvious  that,  while  Brahmins  exist  in  the  integrity  of 
their  caste,  a  law  regulating  inheritance  among  them, 
and  unchanged,  must  in  like  manner  be  in  continued 
existence.     The  plea  that  the   law  now  in   question 
relates  merely  to  sacerdotal  Brahmins  is  funded  in 
misapprehension.     Whatever    the    occupation    of    a 
Brahmin,   he    is   as    much  a   Brahmin    as    one  who 
devotes  himself  to  the  office  of  the  priesthood  ;  and 
the  law  is  general  as  to  all  Brahmins,  without  any 
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such  limitation  as  is  contended  for.  The  term 
'  Priest,'  it  has  to  be  observed,  as  the  text  may  show^ 
has  been  used  in  the  translation  of  the  fifth  clause  of 
the  section  of  the  Mitaschara,  above  referred  to,  as 
convertible  with  the  Brahmin,  the  words  used  in  the 
original  being  '  Brahmana  DravyamJ  or  '  the  wealth 
of  a  Brahmin.'  The  Court  finding  thus  a  positive 
prohibition  in  the  Hindoo  law  to  the  assumption  in 
escheat  by  the  ruling  power,  of  the  estate  of  a 
Brahmin,  and  it  being  allowed  that  the  property  now 
in  question  is  a  Brahminical  estate,  the  Court  resolve 
to  set  aside  the  decree  of  the  Civil  Judge,  and  dis^- 
miss  the  suit,  with  costs*" 

The  Collector  of  Masulipatam  appealed  from  this 
decree  to  Her  Majesty  in  Council. 

Mr.  Forsyth,  Q.  C,  and  Mr.  W.  II  Melvill  for    the 
Appellant. 

Although  there  is  no  averment  in  the  pleadings 
that  Veragonda  Ramanapha,  the  last  Zemindar  seized i 
was  a  Brahmin,  or  that  on  account  of  his  caste  the 
Zemindary  could  not  escheat  to  the  Government  ) 
points  which  by  Mad.  Eeg.  XV.  of  1816,  sec.  10j 
ought  to  have  been  recorded  for  proof  in  the  suit, 
Srimut  Moot  too  Vljaya  Raghanadha  Gowery  Vallabha 
Perria  WoodiaTaverv.  Rang  Anga  Moottoo  Natchiat^a)^ 
Namboory  Setapaty  v.  Kanoo-Colanoo  Pallia  (b),  yet> 
for  the  purpose  of  the  argument,  we  will  admit  that 
he  was  a  Brahmin,  although  there  is  no  proof  of  that 
fact. 

We  insist,  however,  that  the  judgment  cannot   be 

sustained  upon  these  grounds,  first,  that  the  Govern^ 

ment  was  constructively   in  possession  of  the  Zemin* 

dary,  and  had  a  good  possessory  title  as  against  the 

0)  3  Moore's  Ind.  App.  Cases.  278.  (b)  lb.  359, 
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Eespondent ;  secondly,  that  the  Respondent  had  no 
title,  inasmuch  as  the  widow  had  no  power  by  the 
Hindoo  Law  to  alienate  any  part  of  the  Zemindar  ij  ; 
and  thirdly,  that  the  Government  is  in  possession  by 
escheat. 

First.  The  Government  were  pnt  in  possession 
by  the  Court  under  the  provisions  of  the  Act,  No. 
!XIX.  of  1841,  and  we  insist  that  that  is  a  valid  title, 
as  against  the  Respondent,  whose  only  right  was  as  a 
mortgagee,  and  under  the  Razeenamah.  Now,  as  the 
widow  had  no  power  to  alienate  the  estate,  the  whole 
transaction,  as  affects  the  Government  right,  must  fall 
to  the  ground.  The  Collector  had  no  authority  from 
the  Government  to  recommend  the  widow  to  agree  to 
the  Razeenamah  to  save  the  estate  from  sale,  and  as 
such  act  was  beyond  the  functions  which  devolved 
upon  him  as  an  executive  Officer,  the  Government 
are  not  bound  by  his  act,  which  was  ultra  vires. 

Secondly  ;  the  important  question  really  involved  is, 
whether  a  childless  Hindoo  widow  has  power  by  the  Hin- 
doo law  prevailing  in  Madras  to  alienate  her  deceased 
husband's  estate.  Our  contention  is,  that  she  has  no 
such  power.  According  to  the  Books  of  authority 
aud  text-writers  received  in  India,  they  all,  without 
exception,  negative  such  a  power  ;  no  passage  can  be 
found  in  the  Books  which  authorizes  a  widow  to 
alienate  her  husband's  estate,  even  if  the  husband  had 
died  without  heirs.  It  must  be  borne  in  mind  that 
there  are  two  schools  of  law  in  India.  The  Mitas- 
chara  prevails  throughout  the  peninsula  of  India. 
The  Ddya-Bhdga  is  confined  to  Bengal,  and  is,  there- 
fore, the  exceptional  law.  Now,  the  Ddya-Bhdga, 
though  it  is  not  the  law  which  governs  the  rights  of 
Hindoos  in  Madras,  gives  larger  powers  to  widows 
than  the  Mitaschara,  which  latter  authority,  we  sub- 
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Hilt,  governs  this  case  upon  this  point.  It  makes  no- 
difference  that  she  was  the  widow  of  a  Brahmin.  The 
general  Hindoo  law  on  this  subject  is  thus  stated 
by  Sir  Thomas  Strange,  "  Hindu  Law,"  Vol.  I.  p.  246- 
(2nd  edit.) :  "  With  respect  not  only  to  what  slier 
may  have  inherited  from  her  husband,  but  to  its 
accumulated  savings  also,  her  duty  is  to  regard  her- 
self as  little  more  than  tenant  for  life,  and  trustee  for 
the  next  heirs,  of  property  so  possessed  ;  being  (as< 
already  intimated)  restricted  from  alienating  it,  by 
her  sole  independent  act,  unless  for  necessary  sub- 
sistence, or  purposes  beneficial  to  the  deceased.' : 
This  interpretation  of  the  law  is  confirmed  by  the 
Pundits,  in  the  case  of  Ramasamy  v.  Mandavilly 
Pariah,  referred  to  in  Strangers  "  Hindu  Law,"  Yol. 
II.  p.  408.  So,  in  the  Ddya-Bhdga  of  Jimuta  Vdhana, 
ch.  XL  sec.  i.  art.  56,-  it  is  laid  down  that  "  the  wife 
must  only  enjoy  her  husband's  estate  after  his  demise. 
She  is  not  entitled  to  make  a  gift,  mortgage,  or  sale 
of  it.  Thus,  Vaiyayana  says,  "Let  the  childless- 
widow,  preserving  unsullied  the  bed  ui  her  lord,  and 
abiding  with  her  venerable  protector,  enjoy  with 
moderation  the  property  until  her  death.  After  her 
let  the  heirs  take  it."  Anil  in  the  Mitaschara,  ch.  II, 
sec.  i.  art.  35,  which  is  an  authority  more  favourable 
to  the  widow's  rights  tban  the  law  received  in  other 
parts  of  India,  it  is  said,  that  if  the  husband  dies 
without  male  issue,  his  brothers  take,  and  the  widow 
has  only  an  allowance  for  maintenance  for  life,  as 
"  the  wife  takes  as  much  as  is  adequate  for  her  sub- 
sistence, and  the  brethren  take  the  rest."  In  Morley's 
Dig.  tit.  "  Inheritance"  4.  "  of  widows,"  Vol.  I.  p.  311, 
it  is  broadly  laid  down  that  "  a  widow  succeeding  to 
the  landed  estate  of  her  husband,  takes  only  a  life 
interest/'  and  he  quotes  numerous  authorities  in  sup- 
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port  of  that  proposition.  The  restriction  upon  the  18G0- 
widow's  power  of  alienation  of  the  real  estate  of  her  The 
husband  arises  from  the  fact  that  she  has  only  a  life 

estate.     Sir  F.  W.   Macnaahten,  "  Hindu  Law,"  p.  %  Masuli- 
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says  "  widows  who  take  an  estate  shall  take  it  for  life  v. 

only."  And  so  it  has  been  determined  by  the  Supreme  vencata 
Court  at  Calcutta,  Gopeymohun  Thakoor  v.  Sebun  Narraina 
Coivcr  [a)  Doc  dem.  Ramanimd  Mookopadhia  v.  Ram- 
kishcn  Datt  (b),  Doc  dem.  Sibnantk  Roy  v.  Bunsoo/c 
Buzzary  (c);  by  the  Sadder  Court  there,  Mohun  Lai 
Khan  v.  Ranee  Siroomunnee  (d),  Nundkomar  Rai  v. 
Rajindumaraen  (c),  PoJclmarain  v.  Mussamaut  Sees- 
phool  (/') ;  and  by  this  Tribunal,  in  the  case  of  Keerut 
Sing  v.  Koolahul  Sing  (g). 

Thirdly  ;  the  estates  of  a  Hindoo,  whether  of  the 
Brahmin  or  any  other  caste,  dyiug  without  heirs, 
devolve  on  the  Sovereign  power,  by  the  law,  as  now 
administered  in  India.  [The  Lord  Justice  Knight 
Bruce: — It  would  avoid  further  litigation  if  some 
arrangement  could  be  made  for  the  surrender 
of  the  Zemindar y  to  Government  upon  payment 
of  what  is  due  to  the  Respondent.]  The  Indian 
Government,  as  the  Sovereign  power,  took  the 
Zemindary,  in  the  absence  of  heirs  of  the  late  Zemin- 
dar, by  escheat.  Nothing  can  be  more  positive  than 
the  right  of  the  State  to  take  either  as  ultimas  hwres, 
or  for  forfeiture,  as  in  the  case  of  felony  (Ji)  or  trea- 
son, the  estate    of   a    Hindoo.     Mad.    Reg.    VII.    of 

(a)  Sir  E.H.  East,  notes  of  decided  case,  2  Morley's  Dig.  p.  110. 

(b)  lb.  219.  (>■)  lb.  131. 
(d)  2  Ben.  Sud.  Dew.  -Rep,  32.  (e)  1  Ben.  Sud.  Dew.  Rep.  262 
(/)  3  Ben.  Sud.  Dew.  Rep.  116. 
\g)  2  Moore's  Ind.  App.  Cases,  331. 
(h)  Upon  tins  point  see  the  case  of  The  Advocate- General  v, 

Richmond  ;  OrieuMl  Cases  by  Sir  E.  Perry,  p.  566,  in  which  the 
lion  was  raided  to  whom  the  goods  of  aconvicted  felon  belonged, 
whether  to  the  Crown  or  the  East  India  Company, 
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The        intendence  of  all   escheats,  which  that  section  directs 

Collector    to  ^  vested  m   t]ie  Board   of  Revenue.     That  regu- 
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Masuli-     lation  was  founded  upon  the  Ben.  Reg.  XIX.  of  1810, 
v.  sec.   7,   which  is   almost  identical    with   the    former 

Vekcata     Regulation,  and  also  provides  for  the  superintendence 
Nakraina-   of  escheats.  Joanna  Fernandez  v.  Domingo  de  Silva  (a), 
was   a    case    of  a   British    subject     dying    in    India 
without  heirs,  and   the   Sadder  Court  held  that  the 
Government  was  entitled  to   take  the  lands  under  the 
provisions  of  the  latter  Regulation.     If  there  can  be 
any  exemption  in   such  law  from  the   general   law  of 
escheat  in  favour  of  any  class,  it  must  be  confined  to 
the  estates  of  Brahmins   who  are   devoted  to   priestly 
offices,  and  does  not  apply  to  the  Zemindar y  in  ques- 
tion.    It  is  true  that  it  is  laid  down  in   the  Institutes 
of  Menu,  ch.  IX.  sec.   189,  that   "The  property  of  a 
Brahmin  shall   never  be   taken  as  an   escheat  by  the 
King  ;  this  is  fixed  law  :    but  the  wealth  of  the  other 
classes,  on  failure  of  all   heirs,  the  King  may  take." 
And  that  principle  is  adopted   in  the  Mitaschara,  ch. 
II.  sec.  vii.  art.  5.     But  it  is  impossible  to  receive  this 
as  an  exposition  of  Hindoo  law  now  received  or  acted 
upon  in  India.     It  must  be  treated  as  obsolete.     Sir 
Thomas  Strange  says  in  his  preface  to  his  treatise  on 
"  Hindu  Law,"  Vol.  I.  p.  xiii.,  that  the  Institutes  of  Menu, 
though  the  undoubted  foundation  of  all  Hindoo  law,  are 
looked  upon  by   Jurists  "as  a  work  to  be  respected, 
rather  than,  in  modern  times,  to  be  implicitly  followed." 
So  W.  II.  Macnaghten  "Hindu  Law,"  Vol.  I.,  pref.  p. 
viii. ,  treats  of  ancient  Hindoo  laws  as  obsolete  at  the  ti  me 
he  wrote.     But,  if  the  question  is  to  be  tried  solely  by 
the  ancient  Hindoo  law,  if  not  affected  by  Mad.  Reg. 
VII.  of  1817,  which  we  contend  overrides  it,  then  we 
2  Ben.  Sucl.  Dew.  Kep.  pp.  22  7,  230. 
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submit,  that  the  exemption  in  such  law  from  the  Go-         Go- 
vernment's right  to  take  by  escheat,  in  favour  of  any         The 

class,  is  confined  to   the   estates   of  sacerdotal   Brah-  ollkct0r 

mins,  a   distinction  well  known   and  defined  by  the  Masuli- 
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Hindoo  law.      W.   H.   Macnaghteri's   "Hindu  Law,"  „. 

Vol.  I.  ch.  V.  pp.  248-263;  Strange1  s  "  Hindu  Law."     ySSSl 
Vol.  II.  pp.  220,  247,  where  the  point  was  distinctly    Narraina- 
raised  and  decided.  Mill's  British  India,  Vol.  I. p.  185 
(4  edit,  by  Wilson),  gives  a  valuable  summary  of  the  law 
relating  to  Brahmins,  showing  the   utter  impossibility 
of  the  application  of  the  doctrine  laid  down  by  Menu 
to   the  present  state   of  society.       Wilson   says,  in  a 
note,  Vol.  I.  p.  192,  that  the  Brahmins,  collectively, 
have  lost  all  claim   to  the   character  of  a  priesthood, 
and  that  they  from  a  nation   following  all  kinds  of 
secular  avocations.     How  is  a  Brahmin  property  to  be 
generally  exempt  from  escheat  ?  Take  this  test.  Sup- 
pose a  Brahmin  committed   felony,  or  treason,  if  the 
passage  in  Menu  is  to  be  adopted,  the  Crown  would 
have  no  power  of  declaring  his  estate  forfeited  to  the 
State.     Such  an  anomaly  could  not  be  permitted  upon 
the  authority  of  a  single  passage  in  that  work.     If  the 
Crown  cannot  take  as  ultimus  hteres,  who  then  is  the 
heir  of  a  Brahmin  ?    Menu    does   not    say  any    one 
Brahmin  in  particular,  but  "  Brahmins  who  read  the 
three  Vedas"   ch.  IX.   sec.  188.     Such  succession  is 
utterly  impracticable.     Strangers  "  Hindu  Law,"  Vol. 
I.  pp.  149,  310.  [2nd  edit.]  In  any  circumstances  the 
ruling  power  must  take,  even  if  it  be  held  to  be  sub- 
ject  to  a  trust  for  a  Brahmin  ;  though   such  a  trust 
would  be  void  by  English  law  for  uncertainty. 

Lastly,  we  are  not  concluded  by  the  orders  or  the 
decrees  of  the  Suddcr  Court  and  the  Civil  Court  of  Ma~ 
sulijuitam,  in  1854,  and  we  submit  that,  although  the 
former  order  was  not  appealed  from,  yet  that  the  whole 
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subject  at  issue  can  be  taken  into  consideration  by 
the  Court  upon  a  final  decree,  Sumbhoolall  Girdhurlall 
v.  The  Collector  of  Surat  (a).  ISTo  appeal  lies  from 
an  Interlocutory  order  (h). 

Sir  Hugh  Cairns,  Q.  C,  Mr.  Ayr  ton,  and  ^Lx. Norton 
for  the  Respondent. 

First :  Our  answer  to  the  Appellant's  argument  is, 
that  there  is  no  possessory  title  by  the  Government ; 
on  the  contrary,  that  the  Collector  in  advising  the 
compromise  admitted  the  Respondent's  possessory 
title,  and  that  the  Government  are  bound  by  the 
Collector's  acts.  Indeed  the  Respondent's  title  is 
unquestionable.  He  was  put  into  possession,  and 
holds  the  Zemindar y  under  a  judgment  of  a  Court 
of  competent  jurisdiction,  made  in  a  regular  suit  in 
which  the  Collector,  as  representing  the  Government, 
was  a  party,  and  such  judgment  is  still  in  force,  uaim- 
peached  and  not  the  subject  of  the  present  appeal. 
Mad.  Reg.  Till,  of  1818,  sec.  3,  requires,  that  if  the 
party  is  disatisfied,  an  appeal  should  be  interposed 
within  six  months,  otherwise  the  decree  stands.  Xo 
appeal  having  been  brought  it  is  too  late  now  to  ques- 
tion the  decree.  The  proceedings  of  the  loth  of  Feb- 
ruary, 1854,  therefore,  operate  as  an  estoppel,  and  are 
a  bar  to  the  present  suit.  What  was  done  under  Mad. 
Reg.  VII.  of  1817,  sec.  6,  was  mearly  an  administra- 
tive act  on  the  part  of  the  Government  as  between 
itself  and  one  of  the  Government  Board  of  revenue. 
It  does  not  in  the  slightest  degree  alter  the  rights 
of  any  of  the  parties  in  respect  of  this  property. 
The  Appellant's  contention,  that  the  Government 
were  in  possession  by  escheat,  and  that  the  pos- 
session decreed    to   the  Respondent    by    the    decree 

8  Moore's  Ind.  App.  Cater-,  1.      [b]  1  Summary  Cases,  113. 
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of  the  Court  was  ultra   vires,    cannot   prevail.     For  18Ga- 

if  the   Government   taking   by    escheat   is  the   next  The 

heir,   then  from   the   acts  of  the    Collector   we  must  ^l"sctob 
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assume   that  we  have  had   their  full    assent    to    the      Masum-- 
alienatiou  by  the  widow.  Vm 

Secondly.     It  is  coutended  by  the  Appellant,  that      vencat* 
a  childess  widow  is  by  the  Hindoo  law  tenant   for  life    Nabbaina* 
only,    and    has   no  power    of  alienating  immoveable 
estate.  We  submit,  that  such  a  proposition  is  untenable 
and   cannot    be    maintained.     The    principle    of   the 
Hindoo  Law  is,  that  a  childless  widow   has  the  whole 
inheritance   of  the    estate  vested  in  her.     It  is  true 
that  her   rights    over  that   inheritance    are  so   far  re- 
stricted and  qualified  that   she  cannot   dispose  of  real 
estate  without  the  consent  not  only  of  the  lineal  heirs 
of  her    deceased   husband,   but  also   of  the    collateral 
relations,    or  for    a  sufficient  cause,  such  as  necessary 
subsistence,  or  for  purposes  beneficial  to  her  late  hus- 
band, Strangers  "  Hindu  Law,"  Vol.  I.  p.  246,  which 
operates  as  an    alienation  for   the  benefit   of  the  next 
heir.       Such  alienation  must,  however,  be  with  the 
consent  of  the  members  of  the  family,  who  are  entitled 
to  maintenance,  but  if  there  be   no  heirs,   then   the 
limitation,  ex  necessitate,  ceases  to  exist.     No  doubt  can 
be  raised  that  in  this  case  upon  the  death  of  the  Zemin- 
dar last  seized,  the  Zemindary  devolved  upjn  his  widow. 
There  is  nothing  known  in  Hindoo   law  analogous  to 
the  English  law  with  respect  to  dower,  or  that  by 
which  a    claimant  would    be  simply  tenant  for  life. 
The  inheritance  is  in  the  widow  as  perfectly  as  what 
in  England  would  be  called  the  fee.  The  authorities  fully 
support  this.  In  the  case  of  Cossinaut  By  sack  v.  Bur- 
roosoondry  Dossce  [a]  Sir  Edward  Hyde  East  saysr  th& 
0)  2  Moiiey's  Dig..  215, 
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widow  has  "  the  entire  right  of  property  vested  in  her, 
both  in  the  moveable  and  immoveable  state ;  for  there 
is  no  distinction  between  them  taken  in  the  Books  in 
respect  of  the  husband's  estate  devolving  upon  her  as 
heir."  So  in  the  Ddya-Bhdga,  ch.  XI.  sec.  i.  art. 
43,  it  is  laid  down,  that  "  on  failure  of  heirs  down  to 
the  son's  grandson,  the  wife,  being  inferior  in  preten- 
sions to  sons  and  the  rest,  because  she  performs  acts 
spiritually  beneficial  to  her  husband  from  the  date  of 
her  widowhood  (and  not  like  them  from  the  moment 
of  their  birth),  succeeds  to  the  estate  on  their  default." 
This  exposition  of  the  widow's  right  of  inheritance  is 
recognized  in  the  case  of  Pokhnarain  v.  Mussumaul 
Seesphool  (a),  Sibhoo  Singh  v.  Pirthee  Singh  (b). 

Thirdly,  we  insist  that  the  estate  in  question  was, 
at  the  death  of  the  widow,  Lutchmedavamah,  charged 
with  the  debt  due  to  the  Respondent,  being  mortgaged 
to  him  to  secure  repayment  thereof,  and  that  the  right 
or  interest  of  the  Respondent  in  the  Zemindary  did  not 
escheat  to  Government  on  the  widow's  decease.  The 
question  of  escheat  involves  two  considerations  : — first, 
that  although  we  admit  that  the  ruling  power  may 
generally  take  by  escheat  on  failure  of  heirs,  yet  an 
exception  exists  in  the  case  of  a  Brahmin,  and  that 
in  this  case,  as  the  Zemindar  last  seized  was  a  Brah- 
min, the  Government  could  not  take,  as  upon  his 
death  his  real  and  personal  property  must  he  given  to 
a  Brahmin.  That  is  the  opinion  of  the  Suddur  Court, 
founded  upon  the  great  authority  of  Menu,  and  unless 
you  repudiate  that  authority,  the  law  as  expounded  by 
the  Pundits  and  adopted  by  the  Court  must  prevail. 
Menu,  ch.  IX.  art.  189,  says,  "  The  property  of  a 
Brahmin  shall  never  be    taken  as  an  escheat  by  the 

0)  3  Ben.  Sud.  Dew.  Rep.  114  (b)  10  S.  D.  R.N.W.  P.  415. 
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King  ;  this  ia  fixed  law  :  but  the  wealth  of  the  other 
classes,  011  failure  of  all  heirs,  the  King  may  take." 
And  this  doctrine  is  fully  recognized  in  the  Mitaschara, 
in  ch.  II.  sec.  vii.,  "  on  the  succession  of  strangers  upon 
failure  of  the  kindred."  In  art.  3  it  is  laid  down  that  a 
learned  priest  is  heir  ;  according  to  Gautama,28}  29  ;  and 
art.  4  of  that  section  states,  generally,any  Brahmin  who 
has  read  the  three  Vedas,  as  Menu  has  declared  ;  and  so 
in  art.  5,  where  it  is  unequivocally  declared  that  "  Never 
shall  a  King  take  the  wealth  of  a  priest ;  for  the  text 
of  Menu  forbids  it  :  The  property  of  a  Brahmin  shall 
never  be  taken  by  a  King  :  this  is  fixed  law.  It  is  also 
declared  by  Nareda,  If  there  be  no  heir  of  a  Brahmin's 
wealth,  on  his  demise,  it  must  be  given  to  a  Brahmin, 
otherwise  the  King  is  tainted  with  sin  ; "  and  so  it  is 
laid  down  by  Strange,  "  Hindu  Law,"  Vol.  I.  p.  149. 
Secondly,  if  the  Government  took  by  escheat  as  the 
tdthnus  hceres,  then  the  act  of  the  Government  officer 
is  binding,  as  it  shows  the  full  consent  of  the  Go- 
vernment to  the  alienation  by  the  widow.  Nothing 
is  to  be  found  in  the  pleadings  to  show  that  the  Go* 
vernment  impeached  it  on  that  ground,  which  they 
were  bound  to  have  done  if  they  depend  upon  their 
right  by  escheat. 

But,  lastly,  the  Government  in  no  circumstances  can 
have  a  right  to  the  estate  sought  to  be  recovered  until 
the  Respondent's  claims  have  been  discharged.  It  is  a 
simple  case  of  a  mortgagee  endeavouring  to  recover 
back  money,  which  it  is  admitted  he  had  advanced 
for  the  benefit  of  the  Zemindary* 

Judgment  was  reserved,  and  now  delivered  by 

The  Lord  Justice  Knight  Bruce, 

Of  the  various  questions  that  have  arisen  in  this 
ease,  the  only  one  which  appears  to  have  been  argued 
vol  vm.  N  2 
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in  the  Sudder  Dewanny  Adawlut  at  Madras,  and  cer- 
tainly the  only  one  decided  by  that  Court,  isj  whether^ 
on  the  death  of  a  Brahmin  without  heirs,  the  Sove- 
reign power  in  British  India  is  entitled  to  take  his 
estate  by  escheat,  The  decision  of  the  Sudder  Court 
upon  this  question  strikes  at  the-  root  of  the  Appel- 
lant's title  }  and  its  correctness  is.  therefore,  the  first 
thing  to  be  now  considered, 

The  learned  Judges  of  the  Sudder  Dewanny  Adawlut 
have  treated  the  question  as  one  to  be  determined 
merely  by  Hindoo  law  }  and  recognizing  the  general 
right  of  the  Crown  or  other  ruling  power  by  escheat 
when  there  is  a  failure  of  heirs,  have  adopted  and 
enforced  an  exception  as  to  the  property  of  Brah- 
mins, which  is  supposed  to  result  from  certain  texts 
in  Menu  and  other  ancient  authorities.  The  argu- 
ments addressed  to  us  have  also  assumed  the  applica- 
bility of  the  Hindoo  law  ;  and  their  Lordships,  there- 
fore, propose  to  deal  primarily  with  the  question, 
whether  that  law,  as  it  now  obtains  in  British  India, 
has,  if  applicable  to  the  case,  been  properly  held  to 
be  fatal  to  the  Appellant's  title, 

For  the  exposition  of  the  Hindoo  law  on  the  point, 
it  is  unnecessary  to  go  back  further  than  the  Mitas- 
chara.  That  treatise,  the  highest  authority  on  the  law 
of  inheritance  in  the  part  of  India  where  the  Zemin- 
dary,  the  subject  of  this  suit,  is  situate,  comprises, 
amongst  other  authorities,  the  passage  of  Menu 
which  is  principally  relied  upon.  It  is,  however, 
from  the  consideration  of  the  whole  chapter  of  the 
work,  and  of  the  different  authorities  which  are  there 
collected,  taken  together,  that  we  are  most  likely  to 
arrive  at  a  right  conception  of  the  law. 

The  important  passages  are  in  articles  3.  4,  and 
5,  of  chapter  II. :  section  yii. 
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From  these  it  would  appear  that  the  beneficial 
enjoyment  of  a  Brahmin's  property  ought  not  on 
his  death  without  heirs  to  pass  to  the  King;  that 
it  ought,  in  some  way  or  another,  to  pass  to  ocher 
Brahmins.  But  the  texts  also  shew  that  it  is  not  to 
pass  to  Brahmins  generally,  or  even  to  any  definite  or 
well-ascertained  class  of  them.  The  persons  to  take 
the  beneficial  interest  are  to  be  Brahmins  having  cer- 
tain spiritual  qualifications  ;  they  are  to  be  pure  in 
body  and  mind,  and  are  to  have  read  the  three  Vedas. 
If  this  be  the  law,  it  seems  to  imply  a  power  of  selec- 
tion ;  and  a  right  of  possession,  at  least  intermediate, 
of  the  property  in  somebody.  It  cannot  be  supposed 
that  the  first  Brahmin  who  could  lay  hands  upon  the 
property  of  a  member  of  his  caste  dying  without 
heirs  was  to  hold  it,  subject,  perhaps,  to  the  con- 
dition of  showing  that  he  possessed  the  personal 
qualifications  which  the  law  requires. 

It  appears  to  their  Lordships,  that  the  passage 
quoted  by  the  Mitaschara  from  Nareda,  in  the  very 
section  which  cites  the  prohibition  of  Menu,  shows 
what  the  law  in  ite  utmost  strictness  was.  That 
passage  is — "  If  there  be  no  heir  of  a  Brahmana's 
wealth,  on  his  demise  it  must  be  given  to  a  Brah- 
mana.  Otherwise  the  King  is  tainted  with  sin."  In 
other  words,  the  King  is  to  take  the  property,  but  to 
take  it  subject  to  the  duty,  which  he  cannot  neglect 
without  sin,  of  disposing  of  it  a<;  his  dicretion 
amongst  Brahmins  of  the  kind  contemplated  by  the 
preceding  texts. 

If  this  be  so,  it  appears  to  their  Lordships  that, 
according  to  Hindoo  law,  the  title  of  the  King  by 
escheat  to  the  property  of  a  Brahmin  dying  without 
heirs  ought,   as  in  any   other  case,  to  prevail  against 
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any  claimant  who  cannot  show  a  better  title  ;  and 
that  the  only  question  that  arises  upon  the  authori- 
ties is,  whether  Brahminical  property  so  taken  is,  in 
the  hands  of  the  King,  subject  to  a  trust  in  favour  of 
Brahmins.  In  this  suit,  where  the  issue  is  between 
the  Government  claiming  the  property  (whether  sub- 
ject to  a  trust  or  not),  by  escheat,  and  a  party  claim- 
ing by  an  adverse  title,  it  is  unnecessary  to  decide 
whether  the  duty  imposed  upon  the  King  is  one  of 
imperfect  obligation,  or  a  positive  trust  affecting  the 
property  in  his  hands,  or  whether,  if  a  trust,  it  is  or 
is  not  one  incapable  of  enforcement  by  reason  of  the 
uncertainty  of  its  objects.  It  is  also  unnecessary  to 
decide  on  the  arguments  addressed  to  us  concerning 
a  distinction,  or  supposed  distinction,  between  the 
Brahmins  who  have  been  called  "Sacerdotal  Brah- 
and  the  ordinarv   members  of  the  caste.     For, 
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assuming  that  the  Appellant's  title  is  to  be  governed 
by  Hindoo  law,  and  assuming  that  there  is  no  valid 
distinction  in  this  matter  between  sacerdotal  and 
other  Brahmins,  their  Lordships,  for  the  reasons 
above  stated,  would  be  unable  to  concur  in  the 
judgment  under  review. 

Their  Lordships,  however,  are  not  satisfied  that  the 
Sudrfer  Court  was  not  in  error  when  it  treated  the 
Appellant's  claim  as  wholly  and  merely  determin- 
able by  Hindoo  law.  They  conceive  that  the  title 
which  he  sets  up  may  rest  on  grounds  of  general  or 
universal  law. 

The  last  owner  of  the  property  in  question  in  this 
suit  derived  her  title  under  an  express  grant  from  the 
Government  to  her  husband,  a  Brahmin,  whom  she 
succeeded  as  heiress-at-law.  If,  upon  her  death, 
there  had  been  anv  heirs  of  her  husband,   those  heirs 
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must  have  been  ascertained  by  the  principles  of  the  1S(i0- 
Hindoo  law  ;  but  by  reason  of  the  prevalence  of  a  the 
state  of  law  in  the  Mofussil  which  renders  the  ascer 

tainment    of    the    heirs   to    take    on  the   death  of  an  Mabuli- 

PAT  AM 

owuer  of  property,  a  question   substantially  dependent  ». 

on  the  status  of  that  owner.     Thus  the  property  being     vkJcSa 
originally,  and  remaining,  alienable,  might  have  passed   Nabbaika- 
bv  acts  inter  vivos  in  succession  to   British  subject,  to 
foreign    European    owner,  to    Armenian,  to    Jew,   to 
Hindoo,   to  Mahometan,  to   Parsee,  or  to  any    other 
person,  whatever  his  race,  religion,  or  country.     Ac- 
cording to   the    law    administered  by    the    Provincial 
Courts  of  British  India,  on  the   death   of  any   owner, 
being  absolute  owner,  any   question  touching  the  in- 
heritance from   him  of  his  property   is   determinable 
in  a  manner  personal  to  the  last  owner.     This  system 
is  made  the  rule  for   Hindoos  and  Mahomedans  by 
positive  regulation ;   in  other  cases  it  rests  upon   the 
course   of  judicial  decisions.     But  when  it  is  made 
out   clearly  that   by    the    law    applicable  to  the  last 
owner,  there  is  a  total  failure  of  heirs,  then   the  claim 
to   the   land  ceases  (we  apprehend)  to  be.  subject   to 
any  such  personal  law ;  and  as  all  property   not  dedi- 
cated to  certain  religious  trusts  must  have  some  legal 
owner,  and  there  can  be,  legally  speaking,  no  unowned 
property,  the  law  of   escheat  intervenes  and  prevails, 
and   is   adopted  generally    in    all  the  Courts  of  the 
country  alike.     Private    ownership    not  existing,  the 
State  must  be  owner  as  ultimate  Lord.     Consequently, 
the  claim  of  the  Government,  in  the  present  instance, 
might   have   been   considered  with  reference  to  this 
principle. 

In  the    case    of    The   East  India   Company  v.    The 
Mayor  of  Lyons  (1  Moore's  Ind.  App.  Cases,  175),  the 
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question  arose  whether  an  alien  could  hold  lands  in 
British  India.  Some  of  those  lands  were  without 
the  bounds  of  a  Presidency  town.  It  was  decided, 
on  appeal  here,  that  that  part  of  the  law  of  England 
which  disabled  an  alien  from  holding  land  against 
the  claim  of  the  Crown  had  not  been  introduced 
into  India;  but  the  reasons  and  principles  of  the 
decision  do  not  appear  to  their  Lordships  to  be  in- 
consistent with  the  view  that  they  take  of  the  present 
controversy. 

In  the  present  case,  if  the  Hindoo  law  had  ex- 
pressly provided  that,  upon  the  death  of  a  Brahmin 
without  heirs,  ordinarily  so-called,  his  property  should 
pass  to  some  definite  person  or  class  of  persons ;  if, 
for  instance,  it  admitted,  in  the  case  of  a  Brahminical 
succession,  collaterals  more  remote  than  it  would  ad- 
mit in  the  case  of  succession  to  a  Soodra,  there  would 
be  ground  for  excluding  the  title  of  the  Crown,  be- 
cause there  would,  by  Hindoo  law,  be  some  person  in 
the  nature  of  an  heir  capable  of  succeeding ;  but  here 
the  Sudder  Dewanny  Adawlut  rests  its  decision  on. 
what  it  terms  "  the  primary  declaration  of  Menu  that 
the  property  of  a  Brahmin  shall  never  be  taken  by 
the  King ; "  That  declaration  is  contained  in  an 
article  (see  Menu,  ch.  IX.  art.  189)  which,  assuming  a 
complete  failure  of  heirs,  negatives  the  King's  right 
to  Brahminical  property,  whilst  it  affirms  his  title  to 
the  wealth  of  all  other  classes  in  such  circumstances. 
In  so  dealing  with  the  question,  the  Sudder  Court 
was,  we  think,  applying  the  actual  or  supposed 
Hindoo  law,  in  derogation  of  the  general  rights  of 
the  British  Sovereignty. 

Their  Lordships'  opinion  is  in  favour  of  the  general 
right  of  the  Crown  to  take  by   escheat   the  land  of  a 
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Hindoo   subject,   though  a  Brahmin,   dying  without         i&6o. 
heirs  \   and  they   think  that  the  claim  of  the   Appel- 
lant to   the   Zemindary  in   question   (subject,  or  not 
subject,  to  a  trust)  ought  to  prevail,  unless  it  has  been 
absolutely,  or   to  the  extent  of   a  valid  and  subsisting 
charge,  defeated  by  the  acts  of  the  widow,  Lutchme-     YracSk 
davcunah,  in   her  lifetime.     In  the  latter  case,  the  Go-    Narraiwa* 
vernmeut  will,  of  course,  be  entitled  to  the   property 
subject  to  the  charge. 

It  follows  that  the   decree  of  the  Sudder  Adaivlut 
cannot  stand.     The  manner  in  which  it   ought  to   bo 
varied  depends   upon   the   decision   of  the   questions 
which  have   been  raised  on   this  appeal   touching  the 
effect   of   the    acts    of    Lutehmedavamah   in  her  life- 
time.    On   none  of    these    has    the    Sudder  Adaivlut 
adjudicated.     On  some  of  them,  aSj  for  instance,  the 
effect  of  the  Collector's  acts  in  1811,  it  is  particularly 
desirable  to  have  the  judgment  of  that  Court    Again, 
it  appears  to  their  Lordships  very  doubtful  whether  the 
present  record  affords  the  materials  requisite  for  the 
satisfactory  decision  of  some  of  those  questions.  There 
is  little,  if  any,   legal  evidence  of   the  nature  of  the 
advances  made  to  the   widow,  or  of  the  necessity  for 
them.     It  may   be  also   material  to  know  what  was 
the  nature  and  what  the  effect    of    the  proceedings  by 
which  the  execution  of  the  Razeenamah  was  suspended. 
In  these  circumstances,  their  Lordships,  though  they 
would  have  been  glad  to  determine,  if  they  could, this 
long  litigation  by  a  final  decree,  do  not  feel  that  they 
can  safely  do  more  than  remit  the  case  to  the  Sudder 
Adaivlut  for   further  hearing,  with  a  declaration   that 
the    general   right    of   the    Government    by    escheat 
(subject,   or   not   subject,  to  a  trust)    has    been    esta- 
blished.      It   is   right,   however,  to  state  further  their 
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Lordships5  opinion,  that  the  proceedings  of  the  Sadder 
Adawlut,  under  the  dates  of  the  27  th  of  October, 
1853,  and  the  21st  of  October,  1854,  do  not  consti- 
tute any  bar  to  the  title  of  the  Appellant  in  this 
suit ;  but  that  they  do  amount  to  an  award  of  pos- 
session, with  which,  in  the  present  state  of  the  cause, 
and  until  its  final  adjudication,  their  Lordships  will 
not  interfere. 

Their  Lordships  desire  again  to  suggest,  for  the 
consideration  of  the  parties,  that  some  arrangement 
for  the  surrender  of  the  Zemindary  to  Government, 
upon  payment  of  what  is  due  to  the  Respondent  for 
the  advances  actually  made,  would  probably  meet  the 
real  justice  of  the  case,  and  save  both  parties  from 
protracted  litigation. 

There  will  be  no  costs  of  this  appeal,  The  costs 
in  India  will  be  dealt  with  by  the  Court  to  whom  the 
cause  is  remitted. 

It  is  remitted  with  the  declaration  as  to  the  right  of 
the  Crown  by  escheat,  without  touching  the  question 
of  trust,  or  no  trust  (a). 

d    See  the  further  report  of  this  case,  next  page. 
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The  Collector  of  Masllipatam         -         Appelh%t} 

AND 

Cavaly  Yexcata  Xarrajnapah  -     Respondent* 

On  appeal  from  the  Stickler  Adawlut  at  Madras. 

|N  the  first   appeal  in   this   ease,   the   question    then  09th  &  30th 
raised,   the  right  of  the  Appellant  to  seize  an  estate        **°Y-' 


*  Present  :  Members  of  the  Judicial  Committee, — The  Eight 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Eight  Hon.  the  Lord 
Justice  Turner,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 

Assessors, — The  Right  Hon.  Sir  Lawrence  Peel, and  the  Right 
Hon.  Sir  James  W.  Col  vile. 


TOL. 


By  the 
Hindoo  Law 

of  inheritance, 
a  childless 
widowtakes  as 
heir,but  it  is 
only  a  special 
and  qualified 
estate. 
If  there  be  collateral  heirs  of  the  husband,  the  widow  cannot  alien 
the  property  except  for  special  purposes, such  as  for  religiousor  charita- 
ble objects, or  those  acts  which  are  supposed  to  conduce  to  the  spiritual 
welfare  of  her  husband,  in  which  circumstances  she  has  a  larger  power 
of  disposition  than  that  which  she  possesses  for  purely  worldly  purposes. 
To  support  an  alienation  for  the  latter  purpose,  she  must  show  actual 
necessity. 

The  restrictions  imposed  by  the  Hindoo  Law  on  a  widow's  power  of 
alienation  of  her  husband's  estate  are  inseparable  from  her  estate,  and 
do  not  depend  on  the  existence  of  heirs  capable  of  taking  on  her  death. 
When  the  Crown  takes  by  escheat  for  want  of  heirs,  it  has  the  same 
right  to  impeach  an  unauthorized  alienation  by  the  widow,  which  the 
heirs  of  the  husband  (had  there  been  any)  would  have  had. 

The  acts  of  a  Government  Officer  bind  the  Government  only  when  he 
is  acting  in  the  discharge  of  a  certain  duty  within  the  limits  of  his 
authority,  or  if  he  exceed  that  authority,  when  the  Government  in  fact, 
or  in  law.  directly,  or  by  implication,  ratifies  the  excess. 

Circumstances  in  which  it  vas  held  that,  a  Government  Officer  had 
no  authority  to  waive  the  rights  to  which  the  Government  might  be 
entitled  by  escheat,  and  that  a  decree  founded  thereon  by  a  Court  in  India 
did  not  operate  as  an  estoppel  against  the  Crown. 

The  rule  laid  down  in  the  case  of  Myaa  Boyee  v.  Ootoram  (an£e,p.400), 
that  an  opinion  of  the  Pundits, apparently  discordant  from  works  of  cur- 
rent and  established  authority  upon  Hindoo  Law,  given  in  the  absence 
of  authorities,  or  of  local  usage,  is  not  to  be  received  as  conclusive  upon 
the  question  at  issue  without  further  investigation,  approved  of 
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in  his  coilectorate  as  an  escheat  to  the  Government 
for  want  of  an  heir  to  the  person  last  possessed,  their 
Lordships  decided  hi  favour  of  the  general  right  of 
the  Crown  to  take  by  escheat  the  estate  in  question, 
subject,  or  not  subject,  to  a  trust,  and  remitted  the  case 
to the  Sudder  Dewanny  Adaiclut  for  further  hearing,, 
with  the  expression  of  their  opinion,  that  there  was 
not  sufficient  evidence  in  the  case  to  admit  of  a 
satisfactory  decision  on  the  subject  of  the  trust  and 
the  claims  under  it. 

The  suit  accordingly  was  again  brought  before  the 
Sudder  Dewanny  Admvlut  on  the  20th  of  Ociobert 
1860,  and,  on  the  22nd  of  the  same  month,  that  Court 
delivered  judgment,  whereby,  after  stating  that  the 
Court  had  ascertained  from  the  parties  that  they  were 
not  in  a  position  to  come  to  an  arrangement  in  accord- 
ance with  their  Lordships'  suggestions,  but  wished  the 
suit  to  proceed,  and  that  the  Court  "  had  not  found  it 
necessary  towards  their  pronouncing  upon  the  merits- 
of  the  suit  to  call  for  the  additional  evidence  which 
their  Lordships  had  indicated  as  apparently  requisite,"' 
the  judgment  of  the  Court  proceeded  in  these  terms  ; 
M  The  arguments  brought  before  the  Court  have 
led  them  to  consider,  primarily,  what  may  be  the 
rights  of  the  Crown  by  the  law  of  escheat,  especially 
as  connected  with  the  powers  of  a  female,  under 
Hindoo  law,  to  alienate  property.  In  view  of  the 
circumstances  under  which  the  right  of  the  Crown 
to  an  escheat,  in  reference  to  the  particular  estate  in 
litigation,  has  been  declared  by  their  Lordships  of  the 
Privy  Council,  any  clause  of  the  Hindoo  law,  '  actual 
or  supposed,5  notwithstanding,  the  Court  have  felt 
it  incumbent  on  them  to  judge  of  the  law  of  escheat 
in  the  most   general  aspect ;  and,  towards  forming  aft 
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■©pinion  on  the  subject,  they  have  admitted  the  argu- 
ments of  Counsel,  based  upon  the  bearings  of  the 
law  as  recognized  in  the  Courts  in  England,  besides 
taking  into  consideration  tlua  state  of  the  law  as 
■existing  in  this  part  of  India,  which  it  is  their  more 
peculiar  province  to  deal  with.  It  has  been  pressed 
\ipon  the  Court,  that  by  English  law,  title  by  escheat  Narraisa* 
does  not  confer  the  powers  belonging  to  title  by 
heirship.  The  Lord  paramount,  it  is  declared,  always 
takes  to  his  own  disadvantage,  Burgess  v.  Wheate  (1 
Sir  W.  Black.  123).  There  a  trustee  held  property, 
and  those  for  whose  benefit  it  had  been  intrusted 
to  him  had  lapsed,  the  Crown  was  declared  not 
•entitled  to  deprive  the  trustee  of  the  possession 
us  having  escheated  to  it,  2  Spence,  '  Equi.  Juris.' 
p.  266  ;  Taylor  v.  Haygarih  (1-4  Sim.  16,7).  It  has 
been  also  ruled,  in  the  case  of  property  held  under 
mortgage,  the  heirs  of  the  mortgagor  being  extinct, 
that  the  Crown  cannot  exercise  the  equity  of  redemp- 
tion, Burgess  v.  Wheate  ;  Jeremy,  'Equi.  Juris.'  p,182;2 
Spence, '  Equi.  Juris,'  237  ;  Taylor  v.  Haygarth\  Pres- 
■cott  v.  Tyler  (1  Jurist,  470).  Also,  that  the  Crown 
cannot  enforce  forfeiture  upon  breach  of  condition, 
Burgess  v.  Wheate.  The  Hindoo  law  is  here  analogous. 
Had  the  last  undisputed  owner  of  the  Zemindar y  in 
issue  been  a  male,  without  male  progeny,  he  could 
bave  alienated  the  estate  at  auy  moment  before  his 
death,  whether  with  or  without  consideration,  and  no 
collateral  could  have  questioned  the  act.  By  conse- 
quence, the  Crown  could  not  do  so.  The  last  owner 
having  been  a  female,  the  power  to  alienate  in  her  was 
placed  by  the  law  under  certain  special  restrictions— 
that  is,  though  destitute  of  direct  lineage,  she  could 
not  alienate  to  the  prejudice  of  her  remotest  heirs. 
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save  under  their  consent,    or  under   strict  necessity. 
In  the  present   suit,   the  Crown  claim  to   possess  the 
restrictive  power  belonging  to  an  heir  of  the  female, 
and  have  laid  this  suit  to  defeat  her  act.     The  Court 
have   consulted   their   Pundits   on   the   occasion,   and 
their  declaration  is   to  the  effect   that  the  limitations 
under  which  a   female   is   placed   are  exclusively   for 
protection    of    the    interests    of    her    heirs — meaning 
thereby  her  kindred — or  those  of  her  husband  ;   that 
failing  all  such  heirs,   the  provision  does  not  extend 
to  the  protection  of  the  interests   of  the  ruling  power 
as  coming  in  by  escheat  ;   and  that  in  regard  to  the 
ruling  power,   the  female  is   absolutely  free,    being  at 
liberty  to  alienate  without   seeking  its  consent,  and 
irrespective  of  its  ulterior  rights.     Among  the  autho- 
rities quoted  by  the   Pundits  in  support  of  their  view 
of  the  law,   the)*   have   referred   to   Miluschara,  ch.  I. 
sec.  i.  art.  2,  where  the  following  definition  appears  : 
— -The  term  heritage  (Duya)  signifies  that  wealth, 
which  becomes   the  property   of  a  another,   solely  by 
reason   of   relation   to   the   owner.'      This   being  the 
treatise  under  which  rights  in  property  are  governed 
among  Hindoos    in    this    part    of   India,   the   dictum 
must  be  received  as  of  high  authority  ;  and  it  obviously 
governs  all  those  parts  of  the  treatise   which  relate  to 
the   limitation    under   which   females    are    placed  in 
respect  of  those  who  are  to   take  the   '  heritage'  after 
them — that  is,    -  the  heirs,'   or,  as  the   original  is,  the 
•  DayadiesJ     The   limitations  are  thus  for  protection 
of  those  to  whom  the  property  is  to  come  in  right  of 
kindred  ;  and  here  the  Crown,  as  the  ultimate  possible 
successor,  is  not  in   question.     Accordingly,  it  is  the 
consent  of  the    '  Dat/adies1   that  must  be   secured  by 
the  female  before  she  can  alienate,   save   under  strict 
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necessity,  and  the  consent  of  the  crown  is  unessential. 
Community  of  right  in  property  among  the  Hindoos 
is  ever  dependent  upon  community  in  blood,  and  the 
possible  ultimate  appropriation  by  the  Crown  rests 
upon  quite  another  basis.  It  is  where  there  is  no 
4  heir '  only,  that  the  Crown  comes  in,  and  obviously 
as    universal   landlord,    where    no    individual    rights    Narraina- 

PAH. 

exist,  and  for  the  avoidance  of  the  disputations  and 
disturbance  which  would  arise  were  unclaimed  pro- 
perty left,  without  provision  of  law,  to  be  seized 
upon  by  the  strongest  or  the  most  active.  This  the 
Court  consider  to  be  the  principle  of  the  law  of 
escheat.  Under  it,  the  Crown  could  probably  defeat 
the  possession  of  any  heirless  property  obtained  by 
fraud  upon  the  previous  owner,  and  certainly  any 
that  had  been  secured  by  mere  seizure  without  pretence 
of  right ;  but  where  there  is  an  assignment  by  the 
former  owner,  the  Crown  cannot  take  the  place  of  an 
heir  to  challenge  the  power  of  the  individual  to  effect 
the  assignment,  and  undo  the  act.  It  is  upon  the 
presumption  that  the  Crown  has  thus  the  power  to 
challenge  and  defeat  the  act  of  the  last  incumbent 
that  this  suit  has  been  brought,  and  on  the  ground 
that  the  Crown,  by  the  law  of  escheat,  has  no  such 
power,  the  suit  should  be  dismissed.  Another  bar 
to  the  suit,  it  appears  to  the  Court,  is  created 
by  the  Collector's  act 
Lordships  of  the  Privy 
fendant    was    in    process 


in    1841,   to    which    their 


Council  advert.  The  De- 
of  putting  in  execution 
the  decree  held  by  him,  and  was  about  to  have  his 
claim  satisfied  by  sale  of  the  Zemindary,  as  provided 
for  in  the  decree.  The  execution  was  intrusted  by 
the  Court  to  the  Collector  to  enforce,  when  he  gave 
that   counsel    to   the    debtor,  Lutchmedammah,  which 
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led  to  the  execution  of  the  Bazcenamah  on  which  the 
Defendant  founds  his  title.  The  terms  of  the  llazec- 
namak  were  immediately  communicated  to  the  Col- 
lector, and  the  execution  dropped.  The  Collector 
held  office  in  more  capacities  than  one.  As  respected 
the  enforcement  of  the  decree,  he  was  acting  as  the 
Nuzir,  or  executive  officer,  of  the  Court ;  otherwise, 
in  his  ordinary  position,  he  was  the  agent  or  represen- 
tative of  the  Government  in  his  District.  It  appears 
clear  to  the  Court  that,  in  advising  Lutchmedavamah 
to  come  to  some  terms  settling  upon  any  conditions 
with  the  creditor,  so  as  to  save  the  estate  from  sale, 
the  Collector  was  dealing  with  the  matter  in  a  manner 
beyond  the  functions  devolving  on  him  as  executive 
officer  of  the  Court,  and  was  acting  in  the  capacity 
proper  to  him  as  agent  of  the  Government.  It  is  the 
policy  of  the  Government  to  save  from  peremptory 
sale  the  possessions  of  landlords,  and  especially  those 
important  estates  known  as  Zemindaries  ;  and  there 
can  be  little  doubt  that  it  was  owing  to  the  interest 
thus  felt  in  Lutchmedavamah  as  a  Zemindar  that  the 
advice  in  any  way  to  save  her  property  from  being 
brought  to  auction  was  given,  together  with  the  respite 
necessary  for  the  purpose.  The  terms  into  which 
Lutchmedaoamah  entered  with  her  creditor,  in  pur- 
suance of  the  above  advice,  were  such  as  to  allow  of 
the  estate  eventually  vesting  in  him.  The  Collector, 
after  being  made  aware  of  these  terms,  offered  no  ob- 
jection thereto.  On  the  contrary,  he  gave  effect  to 
the  arrangement,  and  so  indorsed  it,  by  dropping  the 
execution.  It  would  be  altogether  inadmissible  that 
the  Collector,  individually,  after  the  condition  of  lapse 
to  the  creditor  had  become  effectual,  should  appear 
2nd  protest  against  the    irran^ementj  and  seek   to  de- 
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feat    it    on  the  plea  that  it  was    made    without  his  l*&t. 

consent  and  against  his  interests;  and  it    is  equally  The 

inadmissible    that    his    principal,    the    Government,  Cohl^™ 

should  do   so,     The   Court  are   of   opinion,  therefore,  Maswm* 

VATA  \t 

that,   supposing   the  eon  sent  of   the  ruling   power  to  ,.* 

the  alienation  bv  Lutchmedamimah  were  necessary,  the  viUl£ 
suit  should  be  dismissed  on  the  ground  that  such  con-  Narraina- 
s-ent  was  in  effect  obtained.  But  even  if  it  might  be 
admitted  that  the  Government  could  now  challenge 
the  alienation  in  question,  it  appears  to  the  Court 
that  the  plaint  takes  up  no  ground  on  which  the  act 
can  be  called  in  question.  The  Defendant  held  a 
decree,  in  which  it  was  found,  upon  evidence  taken, 
that  the  debt  was  one  actually  incurred  by  Lutchme* 
davamah,  and  of  a  nature  to  be  fairly  and  legally 
chargeable  upon  the  estate,  To  defeat  that  decree 
the  Plaintiff  had  to  subvert  the  facts  found,  by  show- 
ing that  the  judgment  was  one  obtained  fraudulently 
and  collusively  ;  that  the  debt  was  not  a  bond  fide  one, 
or  that  the  obligation  was  of  a  character  such  as  to 
render  it  not  chargeable  on  the  estate.  In  the  plaint 
no  such  grounds  are  taken.  The  plaint,  in  fact,  is 
founded  upon  a  wrong  view  of  the  law,  being  to  this 
purport : — '  Let  the  obligation  he  of  what  character 
it  will,  it  is  not  chargeable  upon  the  estate,  as  a  female 
can,  under  no  circumstances,  alienate  her  property  in- 
which  she  holds  but  a  life  interest.'  Now,  it  is  well 
known,  and  certainly  not  disputed  at  the  hearing  of 
this  appeal,  that  a  female  may  alienate  her  property 
absolutely,  if  for  relief  of  necessities.  There  can  be 
no  more  admissible  necessity  than  the  obligation  to 
meet  the  Peishcush  or  Government  demand,  failing 
discharge  of  which  the  estate  would  be  peremptorily 
sold,  and  lost    both  to   the    occupant    and    her    heirs. 
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1861.  Advances  for  Peishcush  are  represented  to  have  formed 
an  essential  part  of  the  debt  incurred  by  Lutchmedd- 
vamak.  The  fact  was  so  found  in  the  decree  held  by 
the  Defendant,  and  the  plaint  discloses  that  the  Plain- 
tiff was  aware,  as  in  truth  he  was  bound  to  be,  that 
such  was  the  alleged  character  of  the  debt.  Yet 
Narraina.-  there  is  no  denial  that  the  debt  was  thus  incurred. 
On  the  contrary,  the  Civil-Judge  who  had  the  conduct 
of  the  actual  examination  of  the  case,  states,  in  his 
judgment,  that  '  the  justice  or  otherwise  of  the  claim 
in  original  suit,  No.  18  of  1838,  is  in  no  way  called 
in  question  in  the  present  case.'  True  it  is,  the  Civil 
Judge  adds,  that  '  the  suit  is  alluded  to  as  having 
been  a  collusive  one,'  but  where  he  has  met  with 
such  collusion  the  Court  fails  to  discover.  The  claim 
itself  being  taken  as  a  just  one,  how  the  suit  can 
have  been  a  collusive  one  is  not  apparent.  Possibly 
the  fact  of  the  suit  having  been  undefended  is  all 
that  is  pointed  to.  From  all  these  grounds,  the 
Court  come  to  the  conclusion  that  the  plaint  has 
alleged  nothing  in  consideration  of  which  the  assign- 
ment  by  Lutchmedavamah  to  the  Defendant  can  be 
called  in  question.  It  has  been  maintained,  on  the 
part  of  the  Plaintiff,  at  the  hearing  of  this  appeal, 
that  the  burden  of  sustaining  the  legality  of  the 
assignment  rested  upon  the  Defendant.  The  Court 
think  otherwise.  First,  as  before  observed,  he  held 
a  decree  sustaining  the  basis  of  the  assignment,  and 
it  was  for  the  objector  to  show  something  by  which 
that  decree  could  be  overthrown.  Nothing  of  the 
sort  haviug  been  shown,  the  Defendant  may  rest  upon 
his  decree.  Secondly,  even  supposing  there  had  been 
no  decree,  or  that  the  decree  obtained  cannot  be 
pleaded,  the   obligation  in   question  was  not   incurred 
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With  the  Defendant,  but  with  his  father.  It  sprang  1&61. 
from  tansactions  originating,  as  the  decree  held  by 
him  shows,  in  1813,  and  continued  to  1838,  and 
remaining  unchallenged,  so  far  ar>  this  Plaintiff  is 
concerned,  until  the  riling  of  this  suit  in  1855,  even 
if  this  suit  can  be  said  to  have  called  them  in  ques- 
tion.    The  father,    in    1831,    obtained   assurance  for   Narraina- 
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the  debt  by  the  bond  in  favour  of  which  the  said 
decree  was  given,  and  the  Defendant,  in  1811,  entered 
upon  the  fresh  transaction,  on  the  basis  of  the  pre- 
vious obligation,  which  it  is  the.  design  of  this  suit  to 
set  aside.  The  Defendant  would  be  placed  at  a  great 
disadvantage,  were  the  maintenance  of  his  position 
to  be  dependent  upon  his  producing  antiquated  testi- 
mony of  transactions  long  ago  concluded,  and  not 
personally  so  by  himself — evidence  which  ma}'  by 
this  time  have  been  extinguished,  or  otherwise  placed 
beyond  his  reach.  The  Court  think,  therefore,  that 
where  such  a  transaction  as  that  now  in  question  is 
challenged,  the  burden  of  showing  causes  against  it 
rests  with  the  challenger.  In  this  opinion,  the  Court 
find  themselves  supported  by  a  judgment  of  the  Privy 
Council.  In  deciding  upon  a  case,  where  the  heir 
sought  to  free  his  estate  of  liability  for  a  charge  in- 
curred by  the  previous  incumbent  as  his  guardian, 
their  Lordships  observed, — '  It  is  obvious,  hswever, 
that  it  might  be  unreasonable  to  require  such  proof 
from  one  not  an  original  party  (i.  e.  the  creditor) 
after  a  lapse  of  time,  and  enjoyment  and  apparent 
acquiescence ;  consequently,  if,  as  is  the  case  here 
as  to  part  of  the  charge,  it  be  created  by  substi- 
tution of  a  new  security  for  an  older  one,  where 
the  consideration  for  the  older  one  was  an  old 
precedent  debt  of  an  ancestor  not  previously  ques- 
VOL  viii.  p  2 
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tioned,  a  presumption  of  the  kind   contended   for    bj 
the  Appellant  (the  creditor,  namely,  that  the   obliga- 
tion  formed  a  A'alid    charge)  would    be  reasonable/ 
Hunoomanpersaiid  Fanday  v.  Mussumaf  Babooee  Mun- 
raj  Kwmweree  (G    Moore's    Ind.   App.    Cases,    420); 
The  burden  of  proving,  therefore,  whatever  might    be 
necessary  to  free  the  estate  in  issue  of  its  liability    to: 
the  Defendant,  has  rested   upon    the  plaintiff.     It    i* 
apparent  that  no  sort  of  proof  of  the    nature  in    ques- 
tion has  been   adduced  by  him.     He    lias    contented 
himself  with  filing  four  exhibits-,  which  are  irrelevant 
to  the  transaction  in  issue,  and  produced  no  witnesses. 
The  judgment  of  the  Privy  Council,  above  referred  tor 
enables  the  Court  to  meet  another  plea  that   has  been 
taken  in  behalf  of  the    Plaintiff ;  namely,  that  admit- 
ting the  obligation   incurred  by    Lutchmedavamah  to- 
have  been  of  a  character  whereby  the  estate  eould   be 
charged,  the  resources   of  the  estate  were  so  ampfe 
that  it  could  only  have  been  by  dissipating  them    that 
she  could  have  fallen   under   any  necessity   to    incuT 
debt,  and    that,    consequently,   the  estate  cannot    be 
charged   with    such   debt.     The   Court   have  already 
observed  that  the  liability  for  Feishcush,  to  meet  which 
the  obligation  in  question  was  m  part,  and  presumedly 
in  chief  part,  incurred,  was  one  of  a  nature  so  urgent, 
that  when  it  arose,  had  it   not   been   met,    the   estate 
would  have  been  sold  and  lost  to  all    interested  in    if. 
To  pronounce  the   estate  when    thus    redeemed  from 
risk  not  liable  for  the  nfoney  advanced'  for  its  redemp- 
tion would,  under  any  eircumstarices,  in    the   opinion 
of  the  Court,  bfe  unjust,  and  the  prevalence  of  such  a: 
principle  would,  it  may  be  remarked,  jeopardize  every 
estate  incurring  similar  risk  ;  but,  in  the  judgment    of 
ike  Privy  Council  adverted  to,  it  is  laid  down  that  & 
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■creditor  is  ordinarily  Mot  to  be  prejudiced  by  the  pre-  1861- 

vious  waste,    which   may   have  led   to   the  necessity  The 

which  he  relieves — i  Where,'  their  Lordships  observe,  ^*  0F  ° 

1  the  charge  is  one  that  a  prudent  owner  would  make,  Masuli- 
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in  order  to  benefit  the  estate,   the  bond  fide  lender  is  v. 

not  affected  by  the  precedent  mismanagement  of  the  vencata 
estate.  The  actual  pressure  on  the  estate,  the  danger  Narraiwa- 
to  be  averted,  or  the  benefit  to  be  conferred  upon  it, 
iu  the  particular  instance,  is  the  thing  to  be  regarded.' 
Hunoomanpcrsaud  Panday  v,  Mussumat  Babooee  Munraj 
Koonwcrcc  (6  Moore's  Ind.  App.  Cases,  423).  Upon 
every  ground  above  taken,  the  Court  resolve,  in  re- 
versal of  the  decree  below,  to  dismiss  the  suit  with 
costs  : — first,  because  the  law  of  escheat  does  not  give 
the  Plaintiff  the  power  to  question  the  assignment 
objected  to  ;  secondly,  because  the  Plaintiff  acquiesced 
in  this  assignment  when  made  ;  thirdly,  because  the 
burden  of  showing  cause  against  the  assignment  rested 
upon  the  Plaintiff,  had  he  been  in  a  position  to  chal- 
lenge the  same,  and  no  such  cause  has  been  shown  by 
him,  or  even  alleged.'' 

From  this  judgment  the  Collector  :of  Masulipatam 
again  appealed. 

Mr.  Forsyth,  Q.  C,   and   Mr.    If.  //.  Mclvill  for 
the  Appellant. 

By  the  former  judgment  of  this  Tribunal  the  right 
of  the  Government  to  the  Zemindar//  in  question  to 
take  by  escheat  was  established,  unless  it  had  been 
absolutely,  or  to  the  extent  of  a  valid  and  subsisting 
charge,  been  defeated  by  the  acts  of  the  widow^ 
Lutchmcdavamah,  in  her  lifetime.  No  such  valid  acts 
have  been  established  in  evidence.  The  case  must  be 
considered  under  two  heads.      First,  the  power  of  the 
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widow  bv  the  Hindoo  law,  to  alienate  as  she  has 
done,  and,  secondly,  whether  the  acts  of  the  Col- 
lector affect  the  rights  of  the  Government. 

Upon  the  first  point  we  insist,  that  she  had  no  power 
to  dispose  of  or  mortgage  the  Zemindary,  or  do  any  act 
charging  the  Zemindar y,  except  to  raise  money  for  cer- 
tain necessary  purposes  as  denned  by  the  Hindoo  law. 
A  widow  has  not  an  absolute  proprietary  right  in  her 
husband's  property,  nor  can  she  in  strictness  even  be 
called  tenant   for  life.      W.    II.  Macnaghten,  ''  Hindu 
Law,"  Vol.  I.  pp.  19,  20.     Xo  such  purposes  as  allow 
her  to  charge  the  Zemindar//  were   proved  to   exist  in 
the  present   case.     It   has   not   been   established  that 
the   advances   were   to   pay   the    husband's    debts  or 
the  Government  revenue.      The  Respondent  has  been 
challenged  to  sustain  such  a  case, but  he  failed  to  do  so. 
The  restrictions  upon  her  alienation  are  defined  in  the 
Milaschara,  ch.  I.  sec.  i.   art.   20.      Colebrookes  Dig., 
Vol.  III.  pp.  457-8,  407.   [Sir  Lawrence  Peel  referred 
to  the  case  of    Hunoomanperaaud  Panday  v.  Mussumai 
Dabooee  Munraj  Kooniceree  («).]    That  was  the  case  of 
a  manager  acting  for  an  infant  heir.     The  authorities 
are   collected  in  JJorley's  Dig.   Vol.  I.   tit.   "  Inheri- 
tance," p.  311  ;  lb.  Vol.  II.  pp.  110,  111,  131.  Steele's 
"  Law  and  custom   of  Hindoo   Castes,1'   pp.    42,  69. 
Strangers  "Manual  of  Hindu  Law,"  pp.  29,  30  [edit. 
1850].  Madras  Appeal  suits,  p.  453.  Bengal  Decisions 
of  1S59,  p.  567,  Keerut  Sing  v.  Koolahul  Sing  (&)„ 

Secondly.  It  was  established  that  the  Government, 

through   the   then   Collector,  and   through  the   Board 

of  Revenue,    expressly   refused   to   allow   Lutcluneda- 

vamah  to  dispose   of  the  Zemindary,  and   such   refusal 

a)  6  Moure's  Incl.  App.  Cases,  393. 

(5)  2  Moore's  lad.  App.  Cave-.  334. 
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was  never  actually  or  constructively  withdrawn.  18(il- 
Even  admitting  that  there  was  a  valid  charge  on  the 
estate,  as  the  Government  never  consented  to  the 
creation  of  the  charge,  they  are  not  bound  by  the 
act  of  the  Collector.  His  advice  to  her  related  to 
her  life  interest.  How  can  the  Eespondent's  interest  vencata 
de  damaged,  as  her  life  interest  only  could  have  been  Nakbaika* 
sold  under  the  decree  ?  But  as  the  Government  were 
not  parties  to  the  suit  in  1838,  the  acts  of  the  then 
Collector,  in  1841,  as  respects  the  enforcement  of  the 
decree  made  in  such  suit,  were  not  such  as  to  affect 
or  waive  the  rights  of  the  Government.  [Sir  Law- 
rence Peel:  It  does  not  appear  that  the  Collector 
knew  that  there  was  a  failure  of  heirs.]  There  has 
been  a  miscarriage.  The  Sudder  Court  ought,  in 
conformity  with  the  direction  of  this  Court  when  the 
first  appeal  was  before  them,  to  have  called  for  evi- 
dence to  show  the  nature  of  the  advances  alleged  to 
have  been  made  to  the  widow,  and  the  necessity  for 
the  same. 

Sir   Hugh  Cairns,  Q.  C,    Mr.    Agrton,    and    Mr, 
Norton  for  the  Respondent. 

It  must  be  taken  as  a  fact  that  in  the  years  IS 30 
and  1831  the  Government  were  aware  of  their  rights 
as  escheators,  and  the  Government  should  then  have 
repudiated  the  proposed  compromise  by  the  widow 
and  her  creditor ;  but,  on  the  contrary,  Government 
by  the  Collector  proposed  and  acquiesced  in  the 
Razeenamah)  and  they  are,  therefore,  bound  by  his 
acts,  Sumbhoolall  Girdhurlull  v.  The  Collector  of 
Sural  (a).  Iu  such  circumstances  the  rights  of  the 
Respondent,  under  the  decree  of  1838,  and  the  sub- 
"    8  Moore's  Iud,  App.  Cases,  I. 
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isei:  sequent  Razeetiamah  and  Order  made  in  that  suit, 
could  uol  be  questioned  by  the  Government  claiming 
title  by  escheat.  Again,  the  suit  now  under  appeal 
was  not  instituted,  nor  was  any  exideuce  adduced  by 
the  Appellant,  to  impeach  the  bond  fides  of  the  decree 
of  1838,  and  the  Razeenamah.  Assuming,  there- 
Naruaina-  forc>  that  the  consent  of  Government  to  the  aliena- 
tion by  the  widow,  in  the  absence  of  heir,  was  neces- 
sary, that  consent  has  in  point  of  fact  been  given  in  a 
form  which  cannot  afterwards  be  retracted,  and  that 
is  one  of  the  grounds  which,  the  Court  has  decided 
in  the  Respondent's  favour. 

The  question  whether  the  widow  could  by  her  own 
absolute  authority  alienate  without  the  consent  of  the 
Crown,  taking  by  escheat,  was  left  open  by  the 
judgment  of  your  Lordships.  Xow,  the  first  prin- 
ciple of  Hindoo  law  is.  that  the  property  is  sup- 
posed to  belong  to  the  family  and  held  by  one 
of  the  family  for  the  benefit  of  the  other  members 
of  that  family,  and  that  law,  as  to  descent  of  im- 
moveable property,  is,  that  it  descends  from  father 
to  son.  The  widow  takes  no  estate  if  there  is  a 
son.  There  is  nothing  like  a  life  estate  known  by 
that  law,  and,  therefore,  it  is  reasoning  by  false 
analogy  to  compare  an  estate  for  life  by  the  English 
law  with  a  Hindoo  widow's  rights,  which  error  arose 
from  the  earlier  English  Judges  using  that  phrase 
with  respect  to  the  widow's  estate.  The  system  of 
restriction  of  alienation  does  not  apply  to  widows 
only,  it  applies  to  all  holders  of  property.  If  a  father 
"has  no  son,  he  van  alienate  by  deed  ;  but  if  he  has  male 
heirs  he  cannot  without  their  consent.  Xeither  can 
he.  if  he  has  daughters,  deprive  them  of  their  right 
to  maintenance,  whi  Ihe    widow,  is  chargeable 
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on  the  property.  By  the  Hindoo  law  the  whole 
estate  descends  opon  the  widow  as  heir,  ia  the 
absence  of  sons,  although  her  power'  of  alienation  is 
restricted  where  there  are  heirs.  If  there  are  no 
heirs  she  can  absolutely  dispose  of  the  estate.  The 
Mitascharaj  eh.  II.  see.  i.  art.-  3#.  In  Sihhoo  Singh  vexcata 
v.  Firthee  Singh  (a),  the  validity  of  such  an  alienation  Narbaih** 
was  upheld.  All  that  the  authorities  cited  by  the 
Appellant,  upon  this  branch  of  the  case  affirm,  is 
this,  that  where  there  are  heirs,  alienation  by  the 
widow  cannot  be  made  without  their  consent.  In  the 
present  case  there  are  no  heirs,<  and  she  has,  there- 
fore, an  absolute  power  of  alienation. 

Lastly,  we  insist  that  there  is  sufficient  proof  of 
the  advances  made  to  the  widow  mentioned  in  the 
Razeenamah,  and  it  would  operate  inequitably  if  the 
Respondent  is  after  this  distance  of  time  to  prove  the 
advances  made  for  the  purposes  of  the  Zemindary. 
It  cannot  be  questioned  after  the  decision  of  this 
Tribunal  that  a  manager  has  power  to  charge  this 
Zemindar?/,  to  preserve  the  estate,  Ilimoomanpersaiui 
Panday  y.  Massumat  Bab&oee  Munraj  Kpomveree  (//),- 
and  so  by  a  widow,  Cheity  Colum  Comarq  Vert- 
catachella  Ueddyer  v.  Rajah  liungamivmy  Jymgar 
Bahadoor  (c).  If  the  Crown  is  heir,  it  could  not  be 
as  a  member  of  the  family  ;  and  the  title  accrue*! 
when  the  husband  died,  not  the  widow  ;  and,  as  the 
Collector  advised  the  widow  to  execute  the  Hazee* 
namah,  it  cannot  now  avoid  the  transaction.  In  Bur- 
gess v.  Wheale  (d)f  it  was  held  that  the  CroWn  coming 
in  by  escheat  cannot  avoid  a  transaction  which  the' 
heir  claiming  by  right  of  inheritance  has  done, 
V  10  S.I).  R.,  X.  W.  P.  420.  h~  6  Moore's  Tn.l  App.  < 'ages,  298 
!>,)  8    Moore's Ind.  App.  Cases.  319.        ,</    1  Sis  \V.  RLuk  .  V23, 
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This    cause    has    come    before    their  Lordships    on 
Cav.m.y      appeal  for  the  second  time.     They  regret    to  find  that 
Kuaruxt-    *ney    are   st*^    without     the   means   of   satisfactorily 
determining  the  long  litigation  between  the  parties. 

The  Zemindar//  which  is  the  subject  of  the  suit 
was  claimed  by  the  Appellant  on  behalf  of  the  Go- 
vernment of  Madras-,  as  an  escheat  to  which  the 
Crown  became  entitled  on  the  death  of  the  widow  of 
the  last  male  Zemindar,  of  whom  there  were  no  heirs 
in  remainder  to  the  widow  ;  and  he  claimed  to  have 
it  free  and  discharged  from  all  incumbrances  with 
which  it  had  been  charged  by  the  widow  during  her 
enjoyment  of  it. 

The  Respondent  disputed  the  right  of  the  Crown 
to  take  the  particular  property  by  escheat  in  any  cir^ 
cumstances ;  and  insisted  that,  even  if  that  right 
existed,  he  had  a  title  to  the  Zemindary,  paramount 
to  that  of  the  Crown  by  virtue  of  a  Razeenamah 
executed  in  his  favour  by  the  widow  in  her  lifetime. 
His  case  as  to  this  was,  that  his  father  had  made 
advances  to  the  widow  for  some  of  the  purposes 
which,  under  the  Hindoo  law,  justify  the  alienation 
by  a  widow  of  immoveable  property  inherited  from 
her  husband,  and  had  obtained  a  decree  for  the 
amount  of  the  debt ;  that  after  his  father's  death  he 
had  taken  out  execution  on  that  decree,  and  that  to 
stay  his  execution  the  Razeenamah  had  been  executed. 
He  further  contended  that  this  had  been  done  with 
the  sanction  and  under  the  advice  of  the  then  Col- 
lector of  the   District,   and   that  the   Government  was 
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estopped  from  disputing    the   transaction,   if  it   could 
otherwise  have  done  so,  by  the  conduct  of  its   officer. 
The   Razeenamah    was   in    the    nature  of    an  agree- 
ment for  the  payment  of  the   judgment   debt  by    in- 
stalments, with  stipulations  that  if  default  were  made 
in  the  payment    of    any  instalment,    the    whole   sum 
should  become  due,  and  that   the   judgment    creditor 
should  be  put  into    possession   of   twelve    out  of   the 
fourteen  villages    comprising    the    Zemindary  (which 
were  to  be  impledged  to    him),   and    should,    on   her 
death,  take  possession  of  the  two    other    villages,    and 
hold    the    whole    Zemindary    as    his    absolute    estate. 
"No  instalment  was  paid  by  the  widow,    nor    yet   was 
possession  taken  under  the    Razeenamah   in    her   life- 
time.    The  Respondent,  however,  alleged  that  it  was 
by  reason  of  an  order  of  the   Sudder  Court,   suspend- 
ing the  execution  of  the  Razeenamah,   in    consequence 
of  proceedings  in  another  suit,  that    he  failed    to    get 
possession. 

It  follows  from  this  statement  that  the  questions  to 
be  determined  in  the  cause  were,  whether  the  Crown 
had ,  any  title  by  escheat  to  the  lands ;  and  if  so, 
whether  that  title  had  been  defeated,  either  abso- 
lutely or  to  the  extent  of  any  subsisting  charge,  by 
the  acts  of  the  widow  in  her  lifetime.  The  latter 
question  involved  the  consideration  of  the  powers  of 
a  Hindoo  female  taking  her  husband's  estate  by 
inheritance,  and  whether  the  transaction  relied  upon 
by  the  Respondent  was  an  act  done  bond  fide  in  the 
exercise  of  her  powers,  or  a  mere  colourable  contriv- 
ance for  transferring  the  property  to  the  Respondent 
in  spite  of  her  disabilities. 

In  the  judgment   of   the  Sudder    Adatvlut,  which 
was  the    subject  of   the  first   appeal,  the  Court   had 
Vol  viii.  q  2 
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dealt  with  the  first  of  these  questions  only.  It  held 
that  the  property  having  belonged  to  a  Brahminical 
family  the  Crown  had  no  right  to  take  it  by  escheat, 
though  on  the  clearest  failure  of  heirs ;  and  there- 
fore dismissed  the  suit  on  that  ground,  without 
adjudicating  upon  the  other  questions  raised  in  it. 

Upon  the  appeal,  however,  the  whole  case  was 
more  or  less  fully  argued.  Their  Lordships  came 
to  the  conclusion  that  the  judgment  of  the  Sudder 
Adawlut,  was  erroneous;  that  the  Crown  was  entitled 
to  take  the  property  of  a  Brahmin,  as  of  any  other 
Hindoo  subject  dying  without  heirs  ;  and  that  the 
question  whether  such  property  would  be  subject,  in 
the  hands  of  the  Crown,  to  any  trust  in  favour  of 
Brahmins,  that  would  be  capable  of  enforcement,  was 
one  which  could  not  be'  determined  in  that  suit. 
After  stating  their  reasons  for  this  conclusion,  their 
Lordships'  judgment  proceeded  thus  : — "  Their  Lord- 
ships' opinion  is  in  favour  of  the  general  right  of  the 
Crown  to  take  by  escheat  the  land  of  a  Hindoo  sub- 
ject, though  a  Brahmin,  dying  without  heirs  ;  and 
they  think  that  the  claim  of  the  Appellant  to  the 
Zemindary  in  question  (subject  or  not  subject  to  a 
trust)  ought  to  prevail,  unless  it  has  been  absolutely,' 
or  to  the  extent  of  a  valid  and  subsisting  charge, 
defeated  by  the  acts  of  the  widow  in  her  lifetime. 
In  the  latter  case  the  Government  will,  of  course,  be 
entitled  to  the  property  subject  to  the  charge.  It 
follows  that  the  decree  of  the  Sudder  Adawlut  cannot 
stand.  The  manner  in  which  it  ought  to  be  varied 
depends  upon  the  decision  of  the  questions  which  have 
been  raised  touching  the  acts  of  Lutchmedavamah  in 
her  lifetime.  On  none  cf  these  has  the  Sudder  Adawlut 
adjudicated.     On  some  of  them,   as,  for  instance,  tb# 
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effect  of  the  Collector's  act  in.  1841,  it  is  peculiarly  .^l^6^ 
desirable  to  have  the  judgment  of  that  Court.  Again, 
it  appears  to  their  Lordships  very  doubtful  whether 
the  present  record  affords  the  materials  requisite  for 
the  satisfactory  decision  of  some  of  those  questions. 
There  is  little,  if  any,  legal  evidence  of  the  nature  of 
the  advances  made  to  the  widow,  or  of  the  necessity 
for  them.  It  may  also  be  material  to  know  what  was 
the  nature,  and  what  the  effect  of  the  proceedings  by 
which  the  execution  of  the  Razeenamah  was  sus- 
pended. In  these  circumstances,  their  Lordships  do 
not  feel  that  they  can  safely  do  more  than  remit  the 
appeal  to  the  Sudder  Adawlut  for  further  hearing, 
with  a  declaration  that  the  general  right  of  the 
Government  by  escheat  (subject  or  not  subject  to  a 
trust)  has  been  established." 

Their  Lordships  also  suggested  to  the  parties  the 
expediency  of  compromising  the  suit  upon  some  such 
terms  as  the  surrender  of  the  Zemindary  to  Govern- 
ment upon  payment  of  what  might  be  due  to  the 
Respondent  for  the  advances  really  made. 

Upon  the  recommendation  of  their  Lordships  an 
Order  was  made  by  Her  Majesty  in  Council,  in  July, 
1860,  pursuant  to  their  judgment,  and  remitting  the 
eause  to  the  Sudder  AdawluL 

The  case  went  back  to  Madras,  and  was  re -heard 
by  the  Sudder  Adawlut  there.  In  the  judgment  pro- 
nounced on  the  22nd  of  October-,  1860,  the  Judges 
stated  that  they  had  -ascertained  that  both  parties 
having  failed  to  come  to  an  agreement,  wished  the 
suit  to  proceed.  They  further  stated  that  they  had 
not  found  it  necessary  towards  their  pronouncing 
upon  the  merits  of  the  suit,  to  call  for  the  additional 
evidence  which  their  Lordships  had  indicated  as  appa- 
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rently  requisite.  They  accordingly  proceeded  to  deal 
with  the  merits  of  the  suit  in  the  following  way  : — 
Admitting  the  right  of  the  Crown  to  take  by  escheat 
property  of  which  the  last  owner  died  without  heirs, 
they  held  that  where  there  had  been  an  assignment 
by  that  owner,  though  a  female,  the  Crown  could  not 
take  the  place  of  an  heir  to  challenge  her  power  to 
make  that  assignment.  .  They,  therefore,  decided  that 
the  suit,  having  been  brought  upon  the  eroneous 
assumption  that  the  Crown  had  the  power  to  chal- 
lenge and  defeat  the  act  of  the  last  incumbent,  should 
be  dismissed. 

They  next  decided  that,  even  if  the  Crown  had  the 
right  contended  for,  it  was  estopped  from  asserting  it 
by  the  acts  of  the  Collector,  and  the  sanction  given 
by  him  to  the  Bazcenamah  of  1841. 

They,  lastly,  decided  that,  even  if  the  Crown  could 
not  challenge  the  alienation  in  question,  the  plaint 
had  not  been  properly  framed  for  that  purpose. 

It  is  with  the  appeal  against  this  judgment  that 
their  Lordships  have  now  to  deal. 

It  has  been  argued  for  the  Appellant  that  in. 
ruling  the  first  and  third  of  these  points  the  Court 
below  has  exceeded  its  powers,  inasmuch  as  it  has 
come  to  conclusions  inconsistent  with  those  expressed 
in  or  implied  by  Her  Majesty's  Order  of  July,  1860. 
In  their  Lordships'  opinion,  this  objection  is  well 
founded.  The  Order  of  1860,  which,  after  argument 
here,  recommended,  if  it  did  not  enjoin,  the  Court 
below  to  take  additional  evidence  on  the  question 
whether  the  acts  of  the  widow  in  her  lifetime  were 
valid  against  the  Crown,  must  be  taken  to  assume 
that  the  question  was  one  fairly  open  to  the  parties 
upon  the  pleadings. 
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the  Crown  to  take  the  property  by  escheat  ought  to         The 
prevail,  unless  it  had  been  defeated  by  the  acts  of  the 
widow  in  her  lifetime,  when  followed  by  the  direction 
to  adjudicate  upon  those  acts,  seems  to  imply  a  decision  v. 

that  the  Crown  had  established  its  right  to  maintain  a     vencata 
suit  of  this  nature.  Nabeauja 

The  first  conclusion  of  the  Sudder  Adawlut,  how- 
ever, involves  a  question  of  substance — an  important 
question  of  law  ;  and  if  their  Lordships  were  satisfied 
that  it  was  well  founded,  they  would  be  disposed  to 
prevent  its  being  met  by  the  objection,  in  some  degree 
formal,  of  its  inconsistency  with  the  Order  of  Her 
Majesty,  by  taking  measures  to  procure  the  variation 
of  that  Order.  They,  therefore,  proceed  to  consider 
first  whether  the  conclusion  is,  iu  fact,  correct. 

The  principal  argument  in  support  of  it,  which  has 
been  very  ably  put  by  the  learned  Counsel  for  the 
Respondent,  is  that  on  the  death  of  a  Hindoo  owner 
of  an  undivided  estate  without  preferable  heirs,  the 
whole  inheritance  descends,  to  and  vests  in  his 
widow  ;  and  that,  although  it  be  true  that  her  power 
of  disposition  over  it  is  qualified,  and  only  valid 
against  the  heirs  next  in  succession  when  exercised 
for  certain  purposes,  or  with  their  consent,  yet  if 
there  be  no  such  heirs  it  becomes  absolute ;  or,  at  all 
events,  its  exercise  at  her  free  will  can  be  questioned 
by  nobody.  Her  power  of  disposition  was  likened 
to  that  of  the  male  owner  of  an  undivided  estate  in 
that  part  of  India  in  which  the  general  Hindoo  law 
obtains  without  qualification  :  he  can  dispose  of  that 
as  he  will  if  he  has  no  adult  sons,  but  if  there  be  such 
sons  their  consent  is  necessary  to  render  his  disposi- 
tion valid,     The    onlv    difference    between    the  two- 
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1801  •  cases  was  said  to  be  that  in  the  one  the  right  of 
obj ection  was  confined  to  sons  or  other  direct  descend- 
ant's in  the  other  it  was  possessed  by  all  collaterals 
capable  of  inheriting  to  the  deceased  husband  of  the 
widow. 

It  was  justly  observed  in  the  course  of  the  argu- 
ment, with  reference  to  those  authorities  which  speak 
of  the  widow's  interest  as  a  life  estate,  that  great  con- 
fusion arises  from  applying  analogies  derived  from 
the  English  law  of  real  property  to  the  Hindoo  law  of 
inheritance  ;  and  that  when  so  applied  the  terms  by 
which  we  describe  estates  in  land  under  the  English 
law  are  more  likely  to  mislead  than  to  direct  the 
judgment  aright.  It  may,  however,  be  doubted 
whether  the  argument  on  behalf  of  the  Respondent 
does  not  really  require  -some  such  process  of  reason- 
ing to  support  it.  The  Hindoo  widow,  it  was 
urged,  has  an  estate  of  inheritance,  not  a  life  estate  ; 
the  original  estate,  it  is  said,  devolves  on  her  in  a 
course  of  succession  derived  from  the  husband,  who 
had  in  him  an  estate  of  inheritance,  which  she  takes 
as  heir.  Yet  what  is  this,  in  effect,  but  to  apply  the 
English  law  regulating  the  descent  of  lands  in  fee 
simple  from  ancestor  to  heir  ? 

It  is  clear  that  under  the  Hindoo  law  the  widow, 
though  she  takes  as  heir,  takes  a  special  and  qualified 
estate.  Compared  with  any  estate  that  passes  under 
the  English  law  by  inheritance,  it  is  an  anomalous 
estate.  It  is  a  qualified  proprietorship,  and  it  is 
only  by  the  principles  of  the  Hindoo  law  that  the 
extent  and  nature  of  the  qualification  can  be  deter- 
mined. 

It  is  admitted,  on  all  hauds,  that  if  there  be  colla- 
teral  heirs  of   the  husband,  the  widow    cannot  of  her 
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own  will  alien  the  property  except  for  special  pur-  I861- 
poses.  For  religious  or  charitable  purposes,  or  those 
which  are  supposed  to  conduce  to  the  spiritual  welfare 
of  her  husband,  she  has  a  larger  power  of  disposition 
than  that  which  she  possesses  tor  purely  worldly  pur- 
poses. To  support  an  alienation  for  the  last  she 
must  show  necessity.  On  the  other  hand,  it  may  be 
taken  as  established  that  an  alienation  by  her  which 
would  not  otherwise  be  legitimate,  may  become  so  if 
made  with  the  consent  of  her  husband's  kindred. 
But  it  surely  is  not  the  necessary  or  logical  conse- 
quence of  this  latter  proposition  that  in  the  absence 
of  collateral  heirs  to  the  husband,  or  on  their  failure, 
the  fester  on  the  widow's  power  of  alienation  alto- 
gether drops.  The  exception  in  favour  of  alienation 
with  consent  may  be  due  to  a  presumption  of  law 
that  where  that  consent  is  given  the  purpose  for  which 
the  alienation  is  made  must  be  proper. 

Nor  does  it  appear  to  their  Lordships  that  the  con- 
struction of  Hindoo  law  which  is  now  contended  for, 
can  be  put  upon  the  principle  of  "  ccssante  ratione 
cessat  et  ipsa  lex"  It  is  not  merely  for  the  protec- 
tion of  the  material  interests  of  her  husband's  rela- 
tions that  the  fetter  on  the  Widow's  power  is  imposed, 
Numberless  authorities,  from  Menu  downwards,  may 
be  cited  to  show  that,  according  to  the  principles  of 
Hindoo  law,  the  proper  state  of  every  woman  is  one 
of  tutelage  ;  that  they  always  require  protection  and 
are  never  fit  for  independence.  Sir  Thomas  Strange 
(See  Strange  on  "  Hindu  Law,"  Vol.  I.  p.  242)  cites 
the  authority  of  Menu  for  the  proposition  that,  if  a 
woman  have  no  other  controller  or  protector,  the- 
King  should  control  or  protect  her.  Again,  all  the 
authorities  concur  in   showing  that,   according  to  fcfee 
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v""x^Tw'  one  °^   ascetic  privation  (2    Colebrooke's   Dig.,    459.) 

Collector  Hence,  probably,  it  gave   her  a  power  of  disposition 

M.vsiLi-  for  religious,  which   it  denied   to  her  for   other,  pur- 

A*.  poses.      These    principles   do    not    seem    to    be    con- 

Cavalt  sistent  with  the  doctrine  that,  on  the  failure  of  heirs, 
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Narraixa-  a  widow  becomes  completely  emancipated  ;  perfectly 
uncontrolled  in  the  disposal  of  her  property  ;  and 
free  to  squander  her  inherited  wealth  for  the  pur- 
poses of  selfish  enjoyment. 

Their  Lordships  cannot  but  think  that,  if  the   con- 
sequences of  the   failure  of  heirs  of  the  husband  were 
such  as  they  are   now  argued  to   be,  there  would  be 
some   decisions  on  a  case  so  likely  to  have   happened 
before  ;    or,  at  all  events,    that  there  would   be  some 
trace  of   so  startling   an  exception  to  the   general  rule 
of  Hindoo  Law  touching  females,  taking  by  succession 
the  property  of  males,  in  the  ancient  text- writers  and 
commentators.     The  proposition,  however,  rests  upon 
the  argument  founded  on  the    nature  of  the   Hindoo 
female's  estate,   as  an  estate  of  inheritance ;   upon  a 
passage  from  a  modern  treatise  by  Strange,  for  which 
no   authority   is   cited  ;   and  upon   the   opinion  of   the 
Pundits.     The    first,    for   the  reasons  already    given, 
their  Lordships  consider   unsatisfactory.     The   second 
cannot  be  treated  as  more  than  an  opinion,  though  an 
opinion    deserving  of   respect   and   attention.       LTpon 
the  last,  their  Lordships  can  but  repeat  an  observation 
made  by  them  in  the  late  case,  Myna  Boyee  v.  Oottarams 
ante,  p.  422,  to  the  following  effect  : — Where  an  opi- 
nion apparently  discordant  from  works  of  current  and 
established  authority  is  delivered  by  Pundits,   it  must 
not  be  taken  on  their   authority  to  be  a   correct  expo- 
sition of  the  law.     They  should  be  questioned  further 
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as  to  authorities,  usage,  and  generally-received  opi- 
nions. Such  an  inquiry  might  produce  a  conviction 
that  the  Pundits  on  a  new  case  delivered  rather  their 
own  notions  of  expedient  law,  as  law,  than  delivered 
it  on  the  force  of  the  opinions  of  any  writers  "or  au- 
thoritative expounders  of  the  Hindoo  Law. 

Their  Lordships  are  of  opinion  that  the  restrictions 
on  a  Hindoo  Widow's  power  of  alienation  are  inse- 
parable from  her  estate,  and  that  their  existence  does 
not  depend  on  that  of  heirs  capable  of  taking  on  her 
death.  It  follows  that  if,  for  want  of  heirs,  the  right 
to  the  property,  so  far  as  it  has  not  been  lawfully 
disposed  of  by  her,  passes  to  the  Crown,  the  Crown 
must  have  the  same  power  which  an  heir  would  have 
of  protecting  its  interests  by  impeaching  any  unau- 
thorized alienation  by  the  widow. 

Their  Lordships,  therefore,  dissent  from  the  first 
ground  on  which,  by  the  judgment  under  appeal, 
the  Sudder  Adawlut  has  dismissed  the  Appellant's 
suit. 

The  next  consideration  is,  whether  the  Sudder 
Adawlut  was  right  in  holding  that  the  Crown  is 
estopped  by  the  act  of  the  former  Collector,  Mr. 
Grant,  from  disputing  the  title  asserted  by  the  Ee- 
spondent  under  the  Razeenamah.  In  their  Lordships' 
opinion  the  principles  of  estoppel  do  not  support  this 
contention.  On  every  reasonable  presumption  the 
facts  relating  to  the  creation  of  the  original  debt  were 
known  to  the  Respondent,  or  to  the  original  Plaintiff 
in  the  suit  whose  judgment  he  was  enforcing.  The 
Collector  would  have  no  necessary  knowledge  on  the 
subject ;  nor  is  he  proved  to  have  had  actual  know- 
ledge. His  advice  to  the  widow,  to  the  effect  that 
unless  she  made  an  arrangement  with  the  creditor, 
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the  estate  (which,  the  sale  being  an  execution  sale, 
must  be  taken  to  mean  her  right,  title,  and  interest 
in  the  estate)  would  be  sold,  is  not  a  statement  at 
variance  with  the  true  state  of  things.  The  Razec- 
namah  into  which  she  entered,  might,  for  aught  that 
appeared,  be  satisfied  by  payment  of  the  instalments 
in  her  lifetime.  Again,  the  acts  of  a  Government 
officer  bind  the  Government  only  when  he  is  acting 
in  the  discharge  of  a  certain  duty  within  the  limits  of 
his  authority,  or,  if  he  exceed  that  authority,  when 
the  Government  in  fact,  or  in  law,  directly,  or  by  im- 
plication, ratified  the  excess.  The  Collector  in  this 
case  had  certainly  no  authority  to  waive  the  rights  to 
which  Government  might  become  entitled  by  the 
escheat ;  nor  were  his  acts,  when  fairly  viewed,  cal- 
culated to  give  rise  to  the  supposition  that  he  had 
such  an  authority. 

Their  Lordships  have  already  indicated  their  opi- 
nion that  it  is  too  late  to  assert,  if  it  could  ever  have 
been  successfully  asserted,  that  it  is  not  open  to  the 
Appellant  on  these  pleadings  to  question  the  validity 
of  the  widow's  alienation  against  the  Crown.  The 
reasoning  of  the  Sadder  Adawlut  on  this  point  seems 
to  their  Lordships  to  involve  some  misconception  of 
the  effect  of  the  decree  under  which  the  Eespondent 
claims.  As  regards  the  Appellant  that  decree  is  res 
inter  alios  acta.  He  is,  therefore,  in  a  very  different 
position  from  one  who,  coming  into  Court  to  get  rid 
of  a  decree  binding  upon  him,  has  to  allege  and  prove 
that  it  was  fraudulently  or  collusively  obtained,  or  is 
open  to  some  other  definite  objection. 

Again,  though  particular  circumstances  may  shift 
the  burthen  of  proof,  the  general  rule  certainly  i^, 
that  it  lies  upon  those   who  claim  under  an  alienation 
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a   a  Hindoo  female  to  show  that  the  transaction      J^Jl^ 
was  within  her  limited  powe 

Their  Lordships  continue  to  think,  that  the  evidei 
before  them  is  not  such  as  to  admit  of  a  satisfactory      Masou- 

PATAU 

decision  of  the  question  whether  the  Razeenamah  does  v. 

to  any  and  what  extent  constitute  a  charge  on  the  y^ata 
Zemindar u  as  a:  ainst  the  Crown,  and  that  there  ought  Narraina- 
to  be  a  further  trial  of  that  issue.  Under  the  former 
Order  of  Her  Majesty,  the  Sudder  Dewanny  Adawlut 
should  have  given  to  each  party,  if  so  disposed,  an 
opportunity  of  adducing  further  evidence.  It  does 
not  appear  to  have  clone  this,  but  to  have  acted  on 
its    own   ii  a    that    no    further   evidence    was 

necessary.  Such  at  least  is  their  Lordships'  under- 
standing of  the  preliminary  statements  in  the  judg- 
ment under  appeal. 

In  these  circumstances  their  Lordships  propose 
humbly  to  recommend  to  Her  Majesty  that  the  pre- 
sent appeal  be  allowed  ;  that  it  bo  declared  that  the 
Crown,  taking  by  escheat,  has  the  same  right  to  im- 
peach the  alienation  by  the  widow  which  the  next 
heirs  of  the  husband  (if  such  there  had  been)  would 
have  had,  and  is  not  estopped  from  asserting  that 
right  by  the  acts  of  the  Collector  in  1841 ;  that  the 
Crown  is  not  bound  by  the  decree ;  and  that  the 
widow  was  not  entitled  to  alienate  without  the  con- 
sent of  the  Crown,  except  in  so  far  as  she  could  have 
alienated  without  the  consent  of  the  next  heirs  of  the 
husband,  if  such  there  had  been,  but  that  the  Re- 
spondent is,  at  all  events,  entitled  to  a  charge  upon 
the  estate,  and  to  be  paid  and  satisfied  thereout,  the 
full  amount  of  all  such  of  the  advances,  if  any,  made 
by  the  Respondent's  father  to  the  widow  as  were 
made  for  purposes  for  which,  according  to  the  Hindoo 


56G 


CASES    IN    THE    PH1VT    COUNCIL 


1861. 

The 
Collector 

of 
Masuu- 

PATAM 

V. 

Cavaly 

Vexcata 

Naruaixa- 

PAH. 


law,   she    would  have  been   entitled   to  alienate   the 
estate,  as  against  the  next  heirs  of  her  husband,  if 
such  there  had  been,  in  so  far  as  she  had  not  other 
estate  of  her  husband  to   answer  such  purposes,  and 
that  the  cause  be  remitted  to  the  Suddcr  Adawlut  to 
inquire  whether,    having   regard  to    the   declarations 
aforesaid,  the  right  of  the  Crown  was  absolutely  de- 
feated by  the  Razeenamah,  and  if  not  to  inquire  what 
advances,    if   any,,  were   made  by    the  Respondent's 
father  to   the   widow,   and  whether  all  or  any,   and 
which,  of  such  advances,  and  to  what   amount,  were 
made  for  purposes  for  which,  according  to  the  Hindoo 
law,  the  widow  would  have  been  entitled  to  alienate 
the  estate  as  against  the  next  heirs  of  her  husband, 
if  such  there  had  been,  and  whether  the  widow  had, 
when  such  advances  were  respectively  made,   other 
estates'  of  her  husband  sufficient  to  answer  such  pur- 
poses ;  and  the  parties  respectively  are  to  be  at  liberty 
to   adduce    further   evidence    touching    the    matters 
aforesaid,  or  any  of  them,  as   they  may  be   advised, 
and  the    Suddcr    Court   is    to   proceed   in   the    cause 
according  to  the  result  of  the  said  inquiries. 
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ACQUIESCENCE. 

See  "New  trial." 

ACTION. 

1 .  In  the  case  of  damage  occasioned 
by  a  wrongful  act,  though  such  as 
the  law  esteems  an  injury,  malice 
is  not  a  necessary  ingredient  to  the 
maintenance  of  an  action. 

It  is  essential  to  an  action  in  tort  that 
the  act  complained  of  should  be 
legally  wrongful  as  regards  the 
party  complaining,  i.e.  it  must  pre- 
judicially affect  him  in  some  legal 
right.  The  fact  that  it  will,  how- 
ever directly,  do  him  harm  i  n  his 
interests  is  not  enough. 

An  order  issued  by  the  Superin- 
tendent of  Marine,  in  his  official 
capacity,  to  the  Bengal  Pilot  ser- 
vice, emplo}Ted  by  the  East  India 
Company  on  the   Hooghly  Eiver, 


prohibiting  them  from  allowing  a 
particular  steam-tug  to  take  any 
ship  in  tow  of  which  such  Pilots 
should  have  such  pilotage  charge, 
made  in  consequence  of  what  the 
Superintendent  deemed  an  exorbi- 
tant demand  on   the  part    of  the 
owner  of  the  steam -tug,  whereby 
such  owner  was  deprived  for  a  time 
of  the  profits  of  being  employed  by 
the  pilots  in  charge  of  ships  going 
up  or  down  the  river  Hooghly  •  in 
the  absence  of  malice,  alleged  or 
to  be  inferred,  is  not  such  a  wrone- 
as  woidd  sustain  an  action  by  the 
owner  of  the  tug  against  the  Supc 
intendent  of  Marine,  the  office"  - 
the   Government,    issuing     t 
order. 
Upon  appeal,  the  judgment  of  ti> 
Supreme  Court  at   Calcutta,  m^ 
taining  the   action,  reversed 
the  ground,  that  the  Gc 
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Lad  tin-  same  rights  as  a    private 
individual  in  declining  to  employ 
the  tug  if   the  charges    \\  i  a 
high.     [Rogers  v.  Rajendro    I>  itt 

103 

2.   A',  heingin  urgent  want  of  money 
entered    into    an     agreement  in 
writing  with   3".,    acting   as  the 
a"v-nt  of   J'.,  for   an   advan 
Es.  19.000.     The   agreement  re- 
cited that  X.  had  undertaken  to 
procure  this  amount   from  F.,  on 
his  return,  he  being  then  absent 
from  the  place  where  the  agreement 
was  executed,  and  A',  promised  in 
consideration  of  the  loan,  to  grant 
JST.  a  lease  of  his  Zemindary,   and 
it  was  provided  that  K.  should,  on 
JF.'s  arrival,  execute  a  regularjdeed. 
N.  could  only  accbmmodate  A',  with 
a  part  of  the  proposed  loan,  and  as 
the    matter   was  urgent,  and  F.'s 
return  was  expectedto  be  within  a 
few  days,  it  was  verbally  agreed, 
that  the  remaining  portion  of  the 
loan  should    be  advanced  within 
eight  days.    F.  did  not  return  till 
nineteen   days  after,  when  he  was 
willing  to  make  the    advance  re- 
quired ;  but  in  the  interim,  and 
after    fifteen  days   from  the  date 
of  the  agreement.  A~..  from  pres- 
sure for  money  had  been  obliged 
.0  get  the  advance  from  another 
\rty,  and  had,  thereupon,  granted 
^m  a  lease  of  his  Zemindar  y.     iV". 
h.en  brought   a  suit  for  specific 
)erformanee  of  the  agreement.  He 
icerwards  died,  when  his  heir  as- 
'■"•ned   rr.'.s-    interest   under    the 
nt  to  F.,  who  thereupon 


brought  an  actian  against  K  for 

breach  of  contract.  The  Civil 
Court  awarded  damages  for  the 
breach,  but,  upon  appeal,  tin; 
(bidder  Court  dismissed  the  suit, 
on  the  ground  that  the  assignment 
by  JV.'.*  heir  to  F.  was  void  for 
champerty. 

Held  :  that  as  N.  was  only  the  agent 
of  F.,  the  party  really  intei 
in  the  performance  of  the  agree- 
ment, the  assignment  by  hie  heir 
of  his  interest  under  the  agree- 
ment, for  the  purpose  of  enabling 
F.  to  bring  the  suit,  was  not 
champerty  or  maintenance,  as  it 
was  wholly  unnecessary,  as  A",  was 
suing  in  respect  of  his  own  interest 
for  a  breach  of  contract. 

Held  further,  that  as  the  agreement 
to  grant  the  lease  was  incomplete 
in  itself,  arid  conditional  upon  the 
advance  1  >xF.  within  eight  days,  a 
delay  of  nineteen  days,  in  the  cir- 
cumstances of  the  want  of  money 
by  K.  to  meet  his  pressing  de- 
mands, was  anunreasonable  delay, 
which  defeated  the  object  of  the 
loan,  and  avoided  the  agreement  to 
grant  the  lease.  [Fischer  v.  Ka- 
mala  Naiclcer]  -     .    -     -     -     170 

3.  If  a  co-partnership  business  is 
carried  on  in  different  countries, 
the  place  where  the  books  are  kept, 
the  balance  struck,  and  payment 
of  the  balance  due,  is  the  place 
where  the  action  is  to  be  brought. 
\_Luchnce  Chund  v.  Zoraicur  Mutt] 

291 
■  Ejectment." 
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ADOPTION. 

An  adoption  said  to  have  been  made 
by  a  Hindoo  -widow  in  compliance 
with  a  power  given  her  by  an 
Unoomuth  Ptrftro,  alleged  to  have 
1  teen  executed  by  her  deceased  hus- 
band which  adoption  did  not  take 
place  until  seventeen  years  after 
bis  death,  decreed  by  the  Courts 
in  India  as  unfounded  in  fact,  and 
the  deed  a  forgery.  Such  finding- 
sustained  on  appeal  by  the  Privy 
Council.  [VJiundermonee  Delia 
CJiowdhoorayn  v.  Munmohenee 
Delia] 477 


AG  ELEMENT. 
For  lease  of  a  Zemindary. 

See  •'  Action,"  2.  . 
: to  compromise. 


compromise)"  2.  • 
"  Family  arrangement." 
"  Hindoo  Law,"  4. 
'•Limitation  of  suits,"  3. 


ALIENATION. 

i.  Tora  Garas;  an  annual  fixed 
money  payment  in  the  nature  of 
black  mail,  is  alienable,  and  subject 
to  sale  or  mortgage  like  other  pro- 
pert}-.  \_Sumbhoo~lall  Girdhurlall  v. 
The  Collector  of Surai]         -     -     l 

See  "  Textjke,"  1. 
"AYidow,"  3. 


2.  Eestriction  of  power  of  disposition 
of  Testator  by  Hindoo  Law.  [So- 
natun  By  facie  v.  Sreemutty  Juggat- 
soondree  Dossce]        -     -     -     -     66 

See  u  Will,"  1. 


AMENDMENT 

Of  certificate  of  points  recorded  by 
the  Court,  at  issue  in  suit. 

•s>'      ■    Points    recorded    by    the 

Court,"  1.3, 

ANCESTEAL  PEOPEETY. 

Held  not  to  be  confined  to  such  pro-; 
perty  as  the  father  had  derived 
from  his  ancestors,  but  included 
"paternal  property,"  or  such  as 
hadbeen  acquired  by  the  father  by 
whatever  title,  and  was  possessed 
by  him  at  the  time  of  his  decease. 
[Rajmohun  Gossaiu  v.  Gowrmohm 
Gossain]       [------     91 

APPEAL. 

1  From  the  Judicial   Commissioner 
of  Oude  allowed  under  Statute,  3rd 
&   4th    JTill    IV.,    c.    41,    see    4. 
\_Saiik  Earn  v.  Azini  Ali  Beg,  1' 
Nowab  Tajdnr  Bohoo  v.   Mir%a 
nan']- 

2.  If   both   parties   are    dissr 
with  a  decree  of  the  Court  k, 
a  cross  appeal  is  necessary 

An  appeal  was  brought  fr' 
a  decree.     At  the  h 


. 


that  although  the  whole  decree  was 
not  open  to  the  Respondents,  who 
had  not  appealed,  yet,  in  the  di- 
stances,  leave   to    present    a 
-  appeal  ought  to Le permitted. 
Tito  Appellants   having  waived  the 
formality  of  lodging  a  cross  appeal* 
the  appeal    was   heard  from  the 
whole   decree,      [Myna  Boyee  v. 
Ootaram]     ------     400 

3.  A  cross  appeal  from  a  decree  of  the 
Sudder  Dewanny  Court  in  India, 
although,  not  interposed  within  the 
proper  time,  admitted  upon  con- 
ditions, (1)  of  the  principal  appeal 
being  prosecuted;  and(2)  that  the 
principal  and  cross  appeal  be  heard 
on  one  printed  case.  [Onumabh 
Ckowdry  v.  Sheikh  Nujeeb  Chowdry] 

498 


APPEALABLE  VALUE. 

t .  In  an  action,  the  Court  at  Cal- 
cutta gave  damages,  the  amount  of 
which  was  under  the  appealable 
value  prescribed  by  the  Calcutta 
Charter.  As  an  important  point  of 
law  was  involved,  special  leave  to 
appeal  was,  uponpetition.  granted 
[ Rogers  y.  Rajendro  Duti]     -     103 

principles  upon  which  the  Courts 
%.ndia  are  to  estimate  the  appeal- 

^2  value,  Es.  10,000,  prescribed 
,,y  the  Order  in  Council  of  the  10th 

:j$ril,  1838. 

'-*nedrce  °^  *ne  ^H^er  C'ourt  the 
,  sum  decreed  was  under 


Es.    10,000,  but   the   Court   al 
decreed  interest.     Held,   that  in 
calculating  the  appealable  value 
interest  was   to  be   added  to  the 
principal.         [Maharajah     Si 
aehunder  v.    Ghmeschunder]  -     164 

3.  An  estate  the  subject  of  the  suit  * 
charged  with  a  fixed  annual  rpiit- 
rent  of  Rs.  64,  which  the  Sud 
Court  decreed  with  a  declaration  of 
the  right  of  the  Plaintiff  to  an  en* 
hancedrentofRs.  822  13a.  Held 
that  the  valueof  the  subject-matter 
in  suit,  in  the  circumstances,  ought 
to  be  estimated  as  amounting  to 
Es.  10,000,  and,  upon  special  peti- 
tion, leave  to  appeal  granted. 
JIt'tfy  Ranee  Surnomoyee  v. 
Maharajah      Sutteesehunder      Roy~\ 

165 

1 .  Mode  of  estimating  the  appealable 
value.  Interest  'given  by  decree  to 
be  added  to  the  principal. 

"Whether  interest  subsequent  to  the 
date  of  the  decree  can  be  added,  is 
a  cpiestion  for  the  discretion  of  the 
Judicial  Committee.  [Goorooper- 
sad  Khoond  v.  Juggutchimder]-    1 66 

5.  By  Ben.  Eeg.  X.  of  1820  the  test 
of  the  value  of  the  property  in  suit, 
is  the  selling  or  market  value. 
[Mohun  Ball  Soolcul  v.  Bebee  Boss] 

193 

6.  Costs  of  suit  cannot  be  added  to 
the  principal  sum  and  interest,  in 
calculating  the  appealable  valueof 
Es.  10,000,  the  amount  restricted 
by  the  Order  in  Council  of  the 
10th    of   April,     1838.     \Boorya 
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Doss       Choicely  >j 
Chowdry]      -     - 


Ramanauth 

-      -      262 


Special  leave  to  appeal  given  in  a 
case  involving  a  question  of  tenure 
service,  called  Chakeercm,  although 
the  subject-matter  in  dispute  was 
below  the  appealable  value  :  there 
being  many  other  suits  depending 
on  the  decision  of  the  case.  \Joy- 
kissen  MooJterjea  v.  The  Collector- 
of  East  Burdtoan]   - 


-  265 


8.  Appeal  admitted  from  the  Sudder 
Court  at  Calcutta,  in  a  cast  where 
the  land  sued  for  was  laid  in  the 
plaint  as  under  Rs.  10,000  ;  upon 
evidence  stating  the  value  of  the 
property  much  to  exceed  that  sum. 
[Gourmomy  Debia  v.  Ehaja  Abdool 
Gunny]       ------       268 

9.  The  sum  involved  was  under  the 

•ribed  amount  limited  b}r  the 
Order  in  Council  of  the  10th  of 
April,  1838.  Upon  a  special  ap- 
plication, the  fact  appearing  that 
the  question  involved  the  const"  l  c- 
tion  of  an  Act  of  Parliament  re- 
specting the  operation  of  the  law 
of  insolvent  debtors  in  India, 
leave  to  appeal  was  granted.  [Eera- 
koose  v.  Brooks']    -     -     -     -      339 

See  "  Practice,"  14. 

ARMENIAN  CHRISTIANS. 
See  "  Family  arrangement." 

ASSIGNMENT 
Of  right  of  action. 

See  ■■  Action,"   2. 
TOL.    VIII. 


BENGAL  REGULATIONS  OF 
LIMITATION  OF  SUIT. 

III.  of  1793,  sees.  14  and  16. 
II.  of  1805,  sec.  2,  cl.  2. 

See  "Limitation  of  srrrs." 


BENAMEE. 

See  "  Sale,"  2. 

REQUEST  TO  IDOL. 
Se«  "Will,"   1. 

BOND. 

1 .  By  Hindoo  widow  and  guardian 
of  minor  adopted  son  Quaere 
whether  a  charge  on  the  Zemin- 
dary.  \_Chetty  Colum  Comara 
Vencatachella  Reddyer  v.  Rajah 
Rungasawmy  Streemunth  Jyengar 
Bahadoor] 319 

2 .  By  a  manager  and  guardian,  charg- 
ing estate  under  powers  in  a  v 
of  a  Hindoo  Testator.      \_Gnl 
Koonwurree  Bebee  v.    Eshan 

der  Chowdhooree]    -    -    -   - 

CAVEAT  EMPTOR 
See  "  Tenube," 
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CHAMPEETY  AND  MAINTE- 
NANCE. 

By  the  English,  law,  to  maintain  an 
action  for  champerty  or  mainte- 
nance, it  is  neee  a  y  to  establish 
that  the  transaction  was  against 
good  policy  and  justice,  or  tending 
to  promote  unnecessary  litigation. 
[Fischer  v.  Kamala  Naicker~\     170 

See  "Action,"  2. 

CHAETEE. 

See  "  Appealable  value,"  1. 

COMPEOMISE. 

1.  In  a  Ruffanamah,  or  deed  of  com- 
promise, of  a  suit  between  three 
sons,  members  of  a  Hindoo  family, 
respecting  the  distribution  of  then- 
father's  estate,  it  was  stipulated, 
that   all     "  ancestral"    property 

"should  be  equally  divided  into 
'four  shares.  Held,  that  the  sense 
in  which  the  word  "  ancestral" 
was  employed  was  not  confined  to 
such  property  as  the  father  had 
derived  from  his  ancestors,  but  in- 

i eluded  "paternal"  property,  or 
such  as  had  been  acquired  by  the 
'"^her  by  whatever  title,  and  was 
~3sessed  by  him  at  the  time  of 
he?  decease. 

•T^nvee  of  an  appellate  Court  in 

xr-w  obtained  after  a   compro- 

'  Tiea  old,  in  tho  circumstances, 

VV    and   set    aside    with 


costs.       \_Rajmohun      Gossain     v. 
GourMohun  Gossain']      -    -    -     91 

2.  Pending  the  execution  of  decrees 
in  suits  between  A.,  lessee,  and 
2?., under-lessee,  for  the  balance  of 
rent,  C.  purchased  B.'s  interest  in 
the  under-lease.  For  the  protec- 
tion of  the  property  suits  were 
then  brought  by  C.  against  A.  An 
Ikrwnamah,  or  agreement,  was 
afterwards  entered  into  by  A.  and 
C,  to  put  an  end  to  the  litigation. 
This  agreement  recited  that  C. 
was  indebted  to  A.  in  a  certain 
sum  which  C.  agreed  to  pay,  upon 
a  remission  by  A.  of  part  of  his 
claim,  by  two  instalments  at  speci- 
fied dates ;  and  the  agreement 
then  provided  that,  if  default  was 
made  by  C.  in  paying  the  instal- 
ments, then  that  the  remitted 
money  was  to  be  held  due  to  A. 
by  C .,  and  secured  upon  certain 
property  comprised  in  the  under- 
lease, as  well  as  by  making  C. 
himself  liable.  No  place  was  spe- 
cified, nor  was  there  any  custom 
established  by  the  evidence,  where 
the  money  was  to  be  paid.  The 
instalments  were  paid,  but  not 
until  some  time  after  the  days 
specified  in  agreement.  The 
money  had  been  tendered  to  A?& 
Mookhtdr,  but  refused  by  him 
from  the  fact  of  A.  being  absent, 
and  also  on  the  ground  that  in- 
terest was  not  tendered.  A.  after- 
wards brought  an  action  against 
B.  and  C.  to  recover  the  sum  re- 
mitted by  the  Ikrarnamah,  on  the 
ground  that  by  the  conditions  of 
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that  agreement,  the  instalments 
should  hare  been  punctually  paid 
upon  the  specified  days, which  had 
not  been  done,  nor  had  any  legal 
Ler  been- made.  Held  by  the 
Judicial  Committee  (affirming  the 
decree  of  th  :  .  Dewanny 
Ada'  hat  although^,  had 

agreed  to  remit  part  of  his  de- 
mand on  condition  of  receiving 
pecified  days,  or  in 
default  that  the  remitted  stun  was 
to  be  paid,  yet  that  there  was 
nothing  in  the  agreement  which 
made  the  payment  of  the  instal- 
ments on  the  days  fixed,  the 
essence  of  the  contract,  and  that 
the  Judicial  Committee  would  not 
apply  the  technicalities  of  the 
English  law  with  respect  to  breach 
of  eontrctsto  such  an  agreements: 
(2)  that  the  penalty  could  not  be 
enforced,  as  there  was  a  hondfide 
endeavour  to  pay  the  money  on 
the  specified  days  :  and  ;'0N  that  the 
agreement  was  substantially  per- 
formed by  {he  payments,  and  that 
a  strict  legal  tender  was  not  □ 
sary.  \_Ram  Gopal  Mookerjea  v. 
tfasseyk]      -         -      -  -       239 


CONCEALMENT 

See  "  Equitable  belief.' " 

CONDITION. 

See  "  Compromise."  2, 


CONSTRUCTION 
Of  Act.  No.  XVI.  of  1353. 

See    '•  PoEN-TS  BEQOBDED   BY  THE 
COTTET." 


>f  agreement. 


See  "  Colmeoiiise."  2. 


-of  TTill  bv  a  Hindoo. 


See  "  Will,"   1. 

-of  Ben.  Eeg.  XLV.,  sec-  12 
of  1793. 

See  "Sale"  1. 


CONTEACT. 

See  "  He  w, 

'•  JraisDicrnow.'' 

COPAECENEES. 
"  See  HnsDoo  Law,"  4. 

COSTS 

1 .  Decree  appealed  from  rev 
with  all    the  costs    a    pur' ' 
hadb^eu-pu-  w 

in  India  ..,=  <.  u?* 

a   of  the 
ordered  tu  h° 
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chaser,  and  charged  by  him  in  his 
costs  against  the  Government. 
[Sumbhoolall  Girhurlall  v.  The 
Collector  of  Surat~\  -     -     -     -     1 

2.  A  decree  of  an  appellate  Court 
in  India, obtained  after  a  compro- 
mise, held,  in  the  circumstances, 
fraudulent,  and  set  aside,  with 
costs.  \  Rajmohun  Gossain  v. 
Gourmohun   Gossain]         -     -     91 

3.  Where  an  appeal  was  affirmed 
upon  wholly  different  grounds  from 
those  relied  upon  by  the  Court 
below,  the  dismissal  was  ordered 
to  be  without  costs.  [Fischer  v. 
Kamala  Naicker]  -     -     -     -     170 

4.  In  ordinary  circumstances,  an 
Order  in  Council  obtained  upon 
an  ex-parte  petition,  which  omitted 
to  state  the  true  facts,  will  be  dis- 
charged with  costs  ;  but  if  there 
has  been  laches  in  applying  to  dis- 
charge the  Order  on  the  part  of 
the  Respondent,  no  costs  will  be 
given.  [Mohun  Lall  Sookul  v. 
Beebee  Doss'] 193 

5.  Suit  by  Government  to  recover 
costs  incurred  by  the  East  India 
Company  in  prosecuting,    under 

.  .Statute,  3rd  &  4th  Will.  IV.,c.41, 

dormant  appeal.    {The  Govern- 

"  H&  °f  Bengal  v.  Mussumat  Shur- 

\utoonnissa]      -      -     -     -     225 

he?.b. 

oVree  oxSUa+ueannot  be   added  t0 

%h  obtained  a  and  interest,  in 

•-r-ecl  -id,  in  the  liable  value  of 

•/•    aad   se'Iint  restricted 


by  the  Order  in  Council  of  die 
10th  of  April,  1838.  [Doorga 
Doss  Qhowdry  v.  Ramanauth 
Chow  dry]    ------     262 

See  "  Practice  "    13. 


CROSS  APPEAL. 

1.  If  both  parties  are  dissatisfied 
with  a  decree  of  the  Court  below. 
a  cross  appeal  is  necessary. 

An  appeal  was  brought  from  part 
of  a  decree.  At  the  hearing,  held. 
that  although  the  whole  decree 
was  not  open  to  the  Respondents, 
who  had  not  appealed,  yet,  in  the 
circumstances,  leaA-e  to  present  a 
cross  appeal  ought  to  be  permitted . 

The  Appellants  having  waived  the 
formality  of  lodgi  ng  a  cross  appeal, 
the  appeal  was  heard  from  the 
whole  decree.  \Myna  Boyee  v. 
Ootaram]     ------     400 

2.  A  cross  appeal  from  a  decree  of 
the  Sudder  Dewawvy  Court  in 
India,  although  not  interposed 
within  the  proper  time,  admitted, 
upon -conditions  (1),  of  the  prin- 
cipal appeal  being  prosecuted  ; 
and  (2),  that  the  principal  and 
cross  appeal  be  consolidated  and 
heard  on  one  printed  case.  [Oma- 
nath  Chowdry  v.  Sheikh  Xujeeb 
Choicdrir -     498 

CROWN. 

Where  the  Crown  takes  by  escheat, 
the  estate  is  subject  to  the  same 
trusts  and    charges  as  previously 
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affected  it.  rTIte  Collector  of 
Musk  lip  at  am  v.  Cavaly  Veneata 
Xarrainapali]   -     -      -     -  500,5-29 

See   "  Escheat." 


DEBTOR  AND  CREDITOR. 

See  "  Insolvent  J' 

DECEETAL  ORDER. 

Decreeing  possession  only.  A  sup- 
plemental order  by  a  single  Judge 
giving  Wasilat  cannotbe  engrafted 
thereon .  \_Boor gaper 'saud  Roy 
Choir  dry  v.  Tarapersaud  Roy 
Chowdry~] 308 

DISPOSSESSION. 

See  "  Limitation  of  suits,"  1. 

DIVISION 

Of  income  arising  out  of  the  Testa- 
tor's estate  among  the  members  of 
the  family  after  the  Testator's 
death  held  not  to  constitute  a  divi- 
sion of  the  family.  \_Sonatun 
Bysaelc  v.  Sremutty  Juyyutsoondree 
Dossee'] 66 

See  "  Will,"   I. 

DIVORCE. 

See  "  Mahomedan  Law,"  2. 


EJECTMENT. 

A  freehold  interest  cannotbe  created 
by  parol  or  by  an  informal  written 
instrument. 

Disputes  arose  between  the    Indian 
Government  and  an  adjacent  pro- 
priet  or.  M.S.,  respecting  a  piece  of 
alluvial  land  gained  by  accretion, 
of  which   M.S.  was    then    in  pos- 
session.    The  Indian  Government 
required  the  land  for   public  im- 
provements.    After    some   corre- 
spondence between   the    Govern- 
ment and  M.  S.  an  agreement  was 
entered  into,  by  which  M.  S.  under- 
took to  relinquish  all  claim  to  the 
proprietary  right  and  to  rent  the 
land   from  the  Government,  upon 
condition  of  the  latter  allowinghim 
to  remain   in  possession  until  the 
projected  public  improvements  ren- 
dered it  necessary  for  him  to  vacate 
the  land.     Possession  was  given  to 
Government,  M.    S.  holding   the 
land  from   the  Government   at  a 
fixed  rent,  and  undertaking  to  quit 
possession   at   a   month's  notice. 
Improvements  in  the    neighbour- 
hood having  been  made   by  the 
Government,  ancU/.»S. being  dead, 
notice  to  quit  was  served  on  M.S.'s 
representatives    who    refused  to 
quit,  on  the  ground  that   the  : 
provements  were  not   suchpui 
improvements  as    were    co " 
plated  by  the  corresponden. 
agreement.  In   ejectment 
Government,  held  - -*— 

First,  that   M. 
agreement. 
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Second,  that  ejectment  was  main- 
;  Me  by  the    Government   for 
recovery   of  the   land,  and   that 
.'«  representatives  had  no  de- 
fence at  law  to  the  action. 
Judgement  of  the    Supreme    Court 
affirmed,  without  prejudice  to  such 
equitable  rights    as  21.  S.    might 
have  under  the  correspondence  and 
agreement.     \Sreemutty  Anundo- 
mohey  Dossee  v.  Dos  dan.    The  East 
Li  Ha   Company]     -     -     -     -    43 


EQUITABLE   RELIEF. 

Held,  that  if  property  said  to  have 
been  concealed  by  a  husband  had 
been  purchased  by  him  out  of 
moneys  belonged  to  his  wife's 
separate  estate,  which  was  clothed 
with  a  trust  for  the  children  of  the 
marriage,  the  wife's  remedy  was, 
to  enforce  her  own  and  children's 
rights  by  Bill,  to  eompel  a  settle- 
ment of  any  property  improp 
withheld  by  the  husband  at  the 
date  of  the  execution  of  the  agree- 
ment.   [Gregory  v.  Cochrane]  275 

See  "  Ejectment." 

"  Family  abbahgement," 


ESCHEAT. 

v. 

-!'tate  of  a  Hindoo  of  the  Brah- 

He;Via>-te.  dying    without   heirs, 

Ir^n  obtained  a11  B^lli^  India- 

•-nevoid,  in  th,-'heut  1S  suVet 

•>    and   Se^ges,  if  any. 


previously   affecting   the   estate. 
[The    Collector   of    MasulipaPm  v 
Cavaly    Yencaia  NarrinapaK]  500 
Exposition  of  the  law  of  escheat  laid 
down  in  the  Mitaechara  ch.  ii.,  sec. 
vii.,  art.  5,  and  the  passages  there 
cited,  whore  it  is  said ' '  Never  shall 
a  Kingtakethe  wealth  of  a  Priest  - 
f or  the  text  of  Menu  (ix.  1 89)  for- 
bids it.    '  The  property  of  a  Brah- 
mana  shall  never  be  taken  by  the 
King  ;  this  is  fixed  law.'  And  also 
referring  to  Narada. where  it  is  de- 
clared that  Tf  there  be  no  heir  of  a 
Brahmana's  wealth,  on  his  demise, 
it  must  be   given  to   a  Brahmana, 
otherwise  the  King  is  tainted  with 
sin."  Held  by  the   Judicial  Com- 
mittee, overruling  the  decision  of 
the  Sudder  Court  at  Madras,  that 
the  title  of     the    Crown   by  es- 
cheat to  property  of    a    Brahmin 
dying  without  heirs,  subject  to  the 
duty  and  trust  impressed,  prevailed, 
against  any  claimant  who   could 
not  show  a  paramount  title. 
Semble.    There  is   no  distinction  in 
this  respect    between   Sacerdotal 
Brahmins  and  the  ordinary  mem- 
bers of  that  caste. 
"Where  the  Crown  takes  by  escheat 
for  want  of  heirs,  it  has  the  same 
right  to  impeach  an  unauthorized 
alienation  by  the  widow, which  the 
heirs  of  the  husband,    had  there 
been  any,  wovdd  have  had. 
See   "  Widow,"   3. 

ESTOPPEL. 

Circumstances  in  which  it  was  held 
that  a  Government  Officer  had  no 
authority  to   waive  the  rights  to 
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which  the  Government  might  be 
entitled  by  escheat,  and  that  a 
decree  founded  thereon  by  a  com- 
petent Court  in  India  did  not 
operate  as  an  estoppel.  \Tlie  Col- 
lector of  Mdsulipatam  v.  Cavabj 
Vencata  Xarrainapali\     -     -     529 

EVIDENCE. 

Although  the  evidence  of  witnesses 
for  the  Defendants  as  to  possession 
is  of  no  better  character  than  those 
produced  by  the  Plaintiff  as  to  dis- 
position, yet  it  lies  on  the  Plaintiff 
to  make  out  his  case,  and,  as  the 
probabilities  were  against  disposi- 
tion, it  was  held  by  the  Judicial 
Committee,  affirming  the  j  udgment 
of  the  S  udder  Dew  ami  y  Adawlut, 
that  the  Plaintiff  had  failed  to 
prove  the  fact  of  the  dispossession 
of  the  Defendants,  which  was  ne- 
cessary to  maintain  the  suit .  [  Mia  - 
harajah  Koowur  Baboo  Nitrasur 
Singh  v.  Baboo   Kuad  Loll  SingK] 

199 

See  "  New  trial." 

"  Pleadings,"  1. 

FAMILY  ARRANGEMENT. 

Specific  performance  decreed  of  an 
agreement  in  the  English  form, 
made  between  husband  and  wife 
(Armenian  Christians),  in  the 
nature  of  a  family  compromise, 
respecting  the  wife's  separate  pro- 
perty. 

In  the  answer  of  the  wife  it  was 


alleged,  that  property  purchased 
by  thehusbandhadbeen  concealed 
] 

the   i 
cumsl 

was  not  sufficient  to  entitle  the 
wife  to  treat  the  agreement  as  a 
nullity.      [Gregory    v.     Cochrane'] 

276 

FRAUD. 

See  "  Compromise,"  1. 

"  Equitable  belief." 


GIFT 

To  Idol. 

Ses  "Will,"  1. 

GOVERNMENT  OFFICE?,. 

The  acts  of  a  Government  Officer 
bind  the  Government  only  when 
he  is  acting  in  the  discharge  of  a 
certain  duty  within  the  limits  of 
his  authority,  or  if  he  exceed  that 
authority  when  the  Government 
in  fact  or  in  law  directly  or  by  im- 
plication ratifies  the  excess. 

Circumstances  in  which  it  was  held 
that  a  Government  Officer  had 
authority  to  waive  the  righ 
which  the  Government  mig' 
entitled  by  escheat,    and 
decree  founded  thereon  by 
in  India  did  not  oi",ora+ 
toppel  again- 
Collector  of . 
Vencata  N 
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HINDOO  LAW. 

1 .  By  the  Hindoo  law,  no  words  of 
inheritance  are  necessary  to  pass 
the  freehold  of  land  to  the  heirs. 
[Sreemutty  Anundomohey  Bossee 
v.  Boe  dem.  The  East  India  Com- 
pany']  ----..-_    43 

2.  Although  the  Courts  in  India  re- 
cognize the  power  of  a  Hindoo  to 

make  a  Will,  yet  the  extent  of  the 
power  of  disposition  hj  a  Testator 
is  to  be  regulated  by  the  Hindoo 
law,  and  cannot  interfere  with  a 
widow's  right  to  proper  mainte- 
nance. 

A  gift  to  family  idol  upheld. 

One  of  the  sons  of  a  Testator  died, 
leaving  three  sons,  one  of  whom 
also  died  without  issue,  leaving  a 
widow.  Held,  that  the  direction 
contained  in  the  Will  that  the  pro- 
perty should  go  in  the  male  line, 
did  not  exclude  the  widow  of  the 
grandson  of  the  Testator,  and  that 
the  widow  was  entitled  to  a  third 
share  of  a  fourth  part  of  the  pro- 
perty and  accumulation,  without 
prejudice  to  her  rights  as  a  Hindoo 
widow,  when  the  property  should 
be  divided.  [Sonatun  By  sack  v. 
Sreemutty  Jugyutsoondrce    Bossee~\ 

66 

V. 

_  here  a  party   had  agreed  to  remit    | 
, ,  of  his  demand  on  condition  of 
"-\ .  jving   payment    on   specified 
u     ^r   in  default  that   the  re- 

V?66  0i   -*    •«   to  be   paid,  and 

.r^  obtained  a1     •      the  agree_ 

■™a*ld,intho-;--'ie  payment  of 


i    se*'-'"1 


"ie  davs  fixed 


the  essence  of  the  contract,  the 
Judicial  Committee  refused  to 
apply  the  technicalities  of  the 
English  law  with  respect  to  breach 
of  contracts  to  such  an  agreement. 
[Bam  Gopal  Mookerjea  v.  Hasseyk] 

239 

4.  It.,  an  Englishman,  had  five 
children  by  two  native  Hindoo 
women,  one  of  whom  was  of  the 
Brahmin  caste,  a  married  woman, 
though  living  apart  from  her  hus- 
band. The  five  children  were 
brought  up  as  Hindoos,  and  lived 
together  as  a  joint  family.  BT.  by 
his  Will  devised  an  estate  to  the 
five  illegitimate  children  in  equal 
shares  :     Held, 

First,  that  the  illegitimate  children 
were  to  be  considered  as  Hindoos, 
and  their  rights  governed  by  that 
law ; 

Second,  that  being  children  of  a 
Christian  father  by  different  Hin- 
doo mothers ,  although  constituting 
themselves  co-parceners  in  the  en- 
joyment of  the  property  after  the 
manner  of  a  joint  Hindoo  family, 
yet  that  the  partnership  so  consti- 
tuted differed  from  the  co-partner- 
ship of  a  joint  Hindoo  family  as 
defined  by  the  Hindoo  law ;  and 
that,  at  the  death  of  each  son,  his 
lineal  heirs  representing  their 
parent  woidd  be  entitled  to  enter 
into  that  partnership. 

Qiuere.  Whether  such  right  of  in- 
inheritance  enures  to  collaterals  ? 

A  suit  was  instituted  by  one  of  the 
illegitimate  children    against  his 
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brothers  for  partition  of  the  estate 
left  them  by  H.  A  deed  of 
Razeenamah  was  afterwards  en- 
tered into  by  the  parties,  by  which 
the  shares  and  the  amounts  to  be 
paid  to  each  were  ascertained,  and 
provision  made  against  alienation 
by  sale,  mortgage,  lease,  or  secu- 
rity of  any  separate  share.  Held, 
that  this  deed  did  not  affect  the 
right  which  each  co-sharer  had  to 
alienate  by  Will.    [Myna  Boyee  v, 

Oot«ram~] 400 

5.  Restrictions  imposed  by  the  Hin- 
doo law  on  a  widow's  power  of 
alienation  of  her  husband's  estate 
who  dies  without  heirs.  [The  Col- 
lector of  Mamlvpatam  v.  Cavaly 
Vencata  Narrainapah.']    -     -     529 

See  "  Escheat,"  3. 

•   "Widow." 

"Will." 

IKRAENAMAH. 

See  •'  Compromise,"  2. 
"Sale,"  2. 

ILLEGITIMATE  CHILDREN 

Of  a  Christian  father  by  Hindoo 
women  were  brought  up  as  Hin- 
doos. Held,  that  their  rights  were 
governed  by  the  Hindoo  law. 
[Jlyna  Boyee  v.  Ootaram']    -     400 

See  "  Hixdoo  Law,"  4. 

INFANTS. 

The  interests   of  infants  being  ma- 
terial!}   affected,   an  appeal  dis- 
VOL.    VIII. 


missed  for  want  of  prosecution 
under  Rule  V.  of  the  Order  in 
Council  of  13th  June,  1853,  re- 
stored. [Ranee  Birjobuttee  v.  Pur- 
taul  Sing] 160 

See  "Manager." 

INHEEITANCE. 
See  "  Hixdoo  Law,"  1,  4. 
"  Mahomedax  Law,"  1. 

INSOLVENT. 

Under  the  Imperial  Statute,    11th 
&  12th    Vict.,  c.  21,  relating  to 
Insolvent   debtors   in  India,  the 
Assignees  have  a  right  to  subse- 
quently-acquired property  of  an 
Insolvent,    unless  the   Insolvent 
has  obtained  a  certificate  and  dis- 
charge, but  this  title  of  the  As- 
signees is  subject  to  two  qualifi- 
cations— first,  when  the  Insolvent 
has  acquired  property  subject  to 
liens  and  obligations  ;  in  such  a 
case  the  property  taken  is  subject 
to  the  equities  and  charges  which 
affect  it  in   the  hands  of  the  In- 
solvent ;  and,  secondly,  when  the 
Insolvent   carries    on  trade  at  a 
subsequent  period,  with  the  assent 
of  the   Assignees,    the  prop^- 
which  is  acquired  in  the  s . 
quent   trade   will   be  sub- 
equity  to  the  charge  of  ci 
in  that   trade,    in  priori* 
claim  of  the  Assif^ee' 

An    uncertifica4 
rowed  mom 
purchasing 
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business,  and,  in  order  to  secure 
the  advances  made,  gave  a  Bond 
and  agreed,  in  writing,  to  execute 
a  mortgage  of  the  goods  so  pur- 
chased to  the  lender  to  secure  re- 
payment. He  afterwards  exe- 
cuted an  assignment  of  the  goods 
for  that  purpose.  The  business 
was  carried  on  with  the  knowledge 
of,  and  without  any  obj  ection  by, 
the  Official  Assignee.  The  lender 
never  had  possession  of  the  goods 
assigned  to  him  by  the  Insolvent 
and  the  same  remained  in  pos- 
session of  the  Insolvent  until  hi- 
death.  Held  (reversing  the  de- 
cree of  the  Supreme  Court  at 
Madras), ih.d  the  Insolvent's  after  - 
acquired  property  was  subject  to 
the  lien  of  the  lender,  and  that 
such  lien  was  paramount  to  any 
claim  of  the  Official  Assignee 
under  the  insolvency.  [Kerakoose 
V.  BrooJc8~\ 339 

INTEREST 

1 .  The  purchaser  was  kept  out  of 

the  annual  payment  for  upwards 

of  twenty  years,  the  Government 

being  in  receipt  of  the  Torasgaras. 

Held  further  (in   the  absence  of 

.-  evidence  that  such  annual  pay- 

"       ents  had  been  paid  into  Ceurt), 

*  LHat  the  purchaser  was  entitled  to 

'  \,A  (ple  interest  at  the  rate  allowed 

~-V\Vhe   Courts   in   India  on  the 

J?        %-     due  when  the  suit  was 

">>ree  ox  «rf    <nn  each  subsequent 

..cer\ obtained  a'yt   acmied  due 

•W*ld,  intno  ;1WM    y    m 


2.  In  calculating  the  appealable 
value,  interest  given  by  the  decree 
is  to  be  added  to  the  principal. 
[Maharajah  Sutteeschunder  Roy 
v.    Guneschmder~\     -     -    -    -    164 

IEBEGULAEITY, 

In  form  of  trial. 
See  "New  Trial," 

ISSUES, 

For  trial. 

See  "  Points  becokoee  by  the 

Court." 

JOINT  FAMILY. 

A  division  of  income  arising  out  of  a 
Testator's  estate  among  the  mem- 
bers of  the  family  after  the  Testa- 
tor's death  does  not  constitute  a 
division  of  the  family.  [Sonatun 
Bysackw.  Srvonutty  JugguUoondrte 
Dossee] --66 

See  "  Hixdoo  Law,"  4 
"Will,"  1. 

JUEISDICTION 

A  contract  was  entered  into  at  Rut- 
lam,  in  the  independent  State  of 
Malwa,  between  the  firm  of  L., 
who  resided  and  carried  on  business 
at  Mutt ra,  within  the  jurisdiction  of 
the  Zilllah  Court  at  Agra,  and  the 
firm  of  Z.,  carrying  on  business 
at  Rutlam,  and  elsewhere  ;  for  the 
establishment  of  a  co-partnership 
for  the  purchase  and  sale  of  opium 
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The  co-partnership  business  was 
carried  on  principally  at  Muttra, 
and  the  business  was  conducted 
there  by  means  of  the  capital  ad- 
vanced in  the  concern,  by  the  firm 
of  X.,  in  which  place  the  partner- 
ship books  were  kept.  At  the 
close  of  the  partnership,  which  was 
attended  with  loss,  a  balance  was 
struck  at  Muttra,  which  showed  a 
debt  due  by  the  firm  of  Z.  to  the 
firm  of  L.  In  an  action  brought 
by  the  firm  of  L.  against  the  firm 
of  Z.  in  the  Zillah  Court  of  Agra, 
for  recovery  of  the  amount  of  this 
balance,  it  was  pleaded  by  Z.  that 
as  the  contract  was  made  at  But 
lam,  where  the  firm  resided,  the 
Zillah  Court  at  Agra  had,  by  Ben- 
Reg.  II.,  of  1803,  no  jurisdiction 
to  entertain  the  action,  which  ob- 
jection the  Zillah  Court  allowed, 
and  afterwards  the  Sudder  Court 
at  Agra,  on  appeal,  sustained. 

Upon  appeal  such  decision  was  re- 
versed by  the  Judicial  Committee, 
on  the  ground  that  the  cause  of 
action  arose  in  Muttra,  and  was  by 
Ben.  Eeg.  II.,  of  1803,  within  the 
jurisdiction  of  the  Zillah  Court  of 
Agra. 

First,  because  Muttra  was  the  esta- 
blished place  of  business  of  the 
co-partnership,  where  the  books 
were  kept,  for  the  purpose  of  the 
partners  ascertaining  the  state  of 
the  transactions  between  them, 
and 

Secondly,  as  it  was  there  that  the 
balance  was  struck,  and  payment 
of  the  balance  due.  \Luckmee 
Chund  v.  Zorawur  Mull~\      -     291 


KISTBUNDY. 
See  "Bond,"  2. 

LACHES. 

See  "  Action,"  2. 
"  Costs,"  4, 
"Sale,"  1. 

•LEASE, 

See  "Registration.7' 

"Tenure,"  2. 

LEAVE  TO  APPEAL. 
See  "Appeal,"  1. 

''ArPEALABLE    VALUE." 

LEGITIMACY. 
See  "  Mahomed  an  Law,"  1. 

LEX  LOCI  CONTRACTUS. 

See  "  Jurisdiction." 

LIEN, 

of  creditor.. 

See  "Insolvent." 

LIMITATION  P1^  P 

1.  Decrees  wer 
1816,  in  sui 
daries  of  c> 


IN' DEI. 


Zemindaries.    and    the    boundary 
line  determined.      In  1845  a  suit 
was  brought  by  the  representatives 
of  one  of  the  parties  in  the  above 
suits  to  recover  land  alleged  to  be 
part   of    one    of    these    Mouzahs, 
which  land  it  was  admitted  by  the 
Plaintiff  that  the  Defendants  had 
been   in   possession   of  since    the 
year  1834.     It  was  pleaded  in  de- 
fence, first,  that  the  land  claimed 
•was  within  the  boundary  declared 
by  the   decrees  of    1816  to  belong 
to  the  Defendants  ;  and.  secondly, 
that  the  Plaintiff,  or  those  under 
whom  he    claimed,  had    been    in 
possession  for  upwards  of  twelve 
years,  and  that  the  cause  of  action 
was  consequently  barred  by  Ben. 
Peg.  III.  of  1793,  sec.  16.  In  such 
circumstances  it  was  held  that  the 
issue  of  possession  was  the  first 
point  to  be  considered,  and  that 
such  issue  was  wholly  independent 
of  the  question  of  boundary. 
Held  further,  that  as  the   Plaintiff 
sought  to  disturb  the  possession  of 
the  Defendants,  admitted  by  him 
to  have  existed  for  eleven  years, 
but  which  the  Defendants  alleged 
was    a   much    longer   period,  the 
onus  proband*  was  upon  the  Plain- 
tiff, to  remove  the  bar  to  the  action 
"  «r  Ben.  Peg.  III.  of  1793,  sec.  16, 
satisfactory  proof  that  the  cause 
?tion  accrued  to  him  on  a  dis- 
■^ion,  twelve  years  before  the 
■ncement    of   the  suit,   and 
•   '^me  person  through 
was  in  posses- 
-iod ;  and  that 
•r  title   in  his 


favour,  such  as  would  be  involved 
in  the  boundary  question,  could 
relieve  him  from  this  onus,  or  shift 
the  onus  on  the  Defendants  by 
compelling  them  to  prove  the  time 
and  manner  of  possession. 
Although  the  evidence  of  witnesses 
for  the  Defendants  as  to  posses- 
sion is  of  no  better  character  than 
those  produced  by  the  Plaintiff  as 
to  dispossession,  yet  it  lies  on  the 
Plaintiff  to  make  out  his  case  ;  and 
as  the  probabilities  of  the  case  in 
this  instance  were  against  dispos- 
session, it  was  held  by  the  Judicial 
Committee,  affirming  the  judg- 
ment of  the  Sudder  Dewanny 
Adawlut,  that  the  Plaintiff  had 
failed  to  prove  the  dispossession  of 
the  Defendants,  which  wa>  n< 
sary  to  maintain  th<j  suit.  [Maha- 
rajah Kooiour  Baboo  Nitra&wr 
Singh  v.  Baboo  Loll  Singh']  -     193 

2.  Under  the  provisions  of  the  Sta- 
tute, 3rd  &  4th  WUl.  IV.,  c.  41, 
and  the  Order  in  Council  of  the 
4th  September,  1833,  an  appeal 
from  the  Sudder  Court  in  India 
was  brought  to  a  hearing  by  the 
East  India  Company,  before  the 
Judicial  Committee  of  the  Privy 
Council,  and.  by  an  Order  in  Coun- 
cil made  on  the  appeal  in  1836, 
the  costs  incurred  in  prosecuting 
the  appeal  were  directed  to  be 
paid  to  the  East  India  Company 
by  the  respective  parties  to  the 
appeal,  or  their  representatives,  as 
provided  by  the  Order  in  Council 
of  the  18th  oiXovember,  1833.  On 
a  suit  brought  by  the  Govern  men 
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in  1852,  against  the  representa- 
tives of  one  of  the  parties  to  the 
appeal,  to  recover  part  of  the  costs 
incurred  by  the  East  India  Com- 
pany in  bringing  appeal  to  a 
hearing.     Held, 

First,  that  the  recovery  of  the  costs 
incurred  by  the  East  India  Com- 
pany, being  in  the  character  of 
agents  to  prosecute  the  dormant 
appeal,  under  the  Statute,  3rd  & 
4th  Will.  IV.,  c.  41,  sec.  22,  and 
Order  in  Council  of  the  4th  of  Sep- 
tember, 1833,  did  not  constitute  a 
"  public  right"  within  the  provi- 
sions of  cl.  2.  sec.  2,  of  Ben.  Beg. 
II.  of  1805,  which  gives  the  Go- 
vernment a  period  of  sixty  years 
for  bringing  a  suit ;  and, 

Secondly,  that  the  claim  was  barred 
by  sec.  14  of  Ben.  Reg.  III.  of 
1793,  and  the  Court  in  India  pro- 
hibited from  entertainingthe  suit, 
as  it  had  not  been  brought  within 
twelve  years,  the  time  limited  by 
that  Regulation.  [_The  Govern- 
ment of  Bengal  v.  Mmsumat  Shur- 
ruffutoonnissa]     -----  225 

3.  A  suit  was  instituted  in  1827  by 

A .  against  B.,  to  recovery  a  moiety 
of  real  estate  in  the  possession  of 

B.  In  the  year  1829  the  suit  was 
compromised  and  a  partition  agreed 
upon.  The  Jtazeenamak,  or  deed  of 
compromise,  provided  that,  in  the 
event  of  either  of  the  parties  not 
agreeing  to  act  according  to  the 
terms  of  the  compromise,  theCourt 
was  to  enforce  the  same.  B.  re- 
fused to  carry  out  the  agreement, 
and  A.  applied  to  the  Court  to 


enforce  the  compromise  ;  the  Sud- 
dur Court  in  1832  confirmed  the 
agreement,  and  ordered  possession 
to  be  given  to  A.,  directing  the 
suit  to  be  struck  off  the  file.  No 
directions  were  given  by  the  order 
of  the  Court  respecting  the  mesne 
profits.  In  the  same  year  A.  pre- 
sented a  petition  to  the  Suddur 
Court,  founded  on  the  order  for 
possession,  for  Wasilat  or  mesne 
profits  of  his  share  of  the  real 
estate.  This  petition  came  before  a 
single  Judge  of  the  Suddur  Court, 
who  made  an  order  awarding  Wasi- 
lat from  the  date  of  the  decision  of 
the  Court  to  the  date  of  posses- 
sion. This  order  was  appealed 
from,  and,  in  the  year  1853,  the 
Suddur  Court  held  that  the  order 
of  a  single  Judge  decreeing  Wasi- 
latvra,s  ultra  vires.  In  consequence 
of  this  decision,  A.  brought  a  re- 
gular suit  against  B.  for  JVasilat. 
In  defence  it  was  pleaded  that  the 
Plaintiff's  claim  was  barred  by 
Ben.  Reg.  III.  of  1793,  sec.  14,  as 
the  mesne  profits  claimed  accrued 
beyond  twelve  years  from  the  date 
of  the  institution  of  the  suit.  The 
Sudder  Court  decided,  that,  in  the 
circumstances,  the  Regulation  did 
not  apply.  Such  decree  affirmed 
on  appeal,  by  the  Judicial  ' 
mittee  of  the  Privy  Counc 
reason — 

First,  that  tho  cause  of  ' 
not  arise  upon  the  si' 
in  1827,  or  upon  +1,r 
compromise 

Secondly,  thi 
of  A.,  fro.  !■  • 
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striking  the  cause  off  the  file  of 
the  Sttdder  Court,  in  endeavouring 

to  recover  the  Wasilat,  showed  an 
intention  to  carry  out  the  compro- 
mise, and  the  proceedings  before 
the  Court  to  recover  the  same  took 
the  case  out  of  the  operation  of 
Ben.  Eeg.  III.  of  1793,  sec.  14. 
[Booryapersaud  Roy  Choicdry  v. 
Tarapersaud  Roy  Choicdry']       308 


MAHOMEDAN    LAW. 

1 .  By  the  Mahomedan  lav,  the  legi- 
timacy of  a  child  of  Mahomedan 
parents  may  be  presumed,  or  in- 
ferred from  ch- cumst  a  nces,  without 
any  direct  proof  either  of  a  mar- 
riage between  the  parents,  or  of 
any  formal  act  of  legitimation. 

In  the  absence  of  evidence  or  cir- 
cumstances sufficient  to  found  such 
a  presumption  or  inference,  a  claim 
by  a  party,  as  a  legitimate  son,  to 
share  in  an  intestate's  estate,  dis- 
missed. [Mahomed  Raider  Moos- 
sain  Khan  Bahadoor  v.  Shurfoon 
Nissa  Begttm'] 136 

1    Provision  is  made  by  the  Maho- 
'an  'aw  for  divorce  in  either  of 
two  forms.    First,  Taldh,  and 
>,  Khoola. 

tola!  is  the  mere  arbi- 

*he  hu.  baud,  who  may 

'f*i  with  or  without 

voi  e  of  that 

nable  t ->  repay 

dower   and 


Semite,  also  to  give  up  her  jewels 
and  parajdiernalia. 

A  Khoola  divorce  is  with  the  consent 
and  at  the  instance  of  the  wife, 
for  which  she  gives  a  consideration 
to  her  husband  for  relea'se  of  the 
marriage  tie. 

Non-payment  of  the  consideration- 
money  by  the  wife  does  not  inva- 
lidate such  a  divorce. 

Divorce  by  Taldlc  is  not  complete 
and  irrevocable  by  the  single  de- 
claration of  the  husband,  but  a 
Khoola  divorce  is  at  once  complete 
and  irrevocable  from  the  moment 
the  husband  repudiates  the  wife, 
aud  a  separation  takes  place. 

Suit  by  divorced  wife  against  her 
husband  to  recover  her  dyn-mohr 
on  the  allegation  that  her  husband 
had  dissolved  the  marriage  "by 
divorcing  her,"  and  had  obtained 
from  her  by  force  and  duresse  two 
instruments,  first,  an  Ibranamah, 
or  release  of  her  dyn-mohr,  and 
secondly,  a  Khoolanamah,  or  deed 
securing  her  husband  the  stipu- 
lated consideration  to  be  paid  by  a 
wife  in  a  case  of  Khoola  divorce. 
In  his  answer,  the  husband  denied 
that  a  Taldk  divorce  had  taken 
place,  and  in  order  to  bar  her 
claim  to  dower  upon  that  form  of 
divorce,  set  up  the  Ibranamah  and 
Khoolanamah.     Held, 

First,  that  as  it  appeared  from  the 
evidence  that  the  deeds  were  ob- 
tained by  force  and  duresse,  they 
could  not  be  supported ;  and 

Secondly  that  upon  the  admission  in 
the  answer  of  a  divorce  it  must  be 
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presumed  as  a  fact,  that  a  divorce 
of  some  kind  had  taken  place,  and 
that  in  the  circumstances  it  was  a 
Taldk  and  not  a  Khoola  divorce, 
according  to  which  the  divorced 
wife  was  entitled  to  recover  her 
dyn-mohr.  \  Moon  she  e  BuzuI-uJ- 
Rahecm  v.  Luteefut-oon-Nissa~]  379 


MAINTENANCE 

Of  Hindoo  widow. 
Set  "  Hixdoo  Law,"  2, 

MALE   HEIRS 

See  "  Escheat." 
•Will."   1. 

MALICE. 

See  "  Action,"   1, 

MANAGER. 

1.  A  bond,  executed  by  a  Hindoo 
widow  and  guardian  of  an  adopted 
son,  during  his  minority,  the  object 
of  which  was,  first,  to  pay  off  a 
debt  due  by  her  deceased  husband, 
charged  upon  the  Zemindar y,  and 
next  to  discharge  certain  debts 
contracted  b}'  her  in  the  manage- 
ment of  the  Zemindary,  the  vali- 
dity of  which  was  recognized  by 
the  adopted  son  after  he  became 
of  age,  upheld :  without  determin- 
ing the  question  raised  of  the 
power   of    a    Hindoo   widow,    as 


guardian  of  a  minor,  to  create  a 
charge  on  the  Zemindar y  during 
the  minority  of  her  adopted  son. 
\_Chetty  Colutn  Comara  Yeneata- 
chella  Reddyer  v.  Ritngasaicmy 
Strecmunth  Iyengar  Bahadoor'] 

319 

2.  A  Hindoo  Testator,  by  his  Will, 
empowered  his  Executor  and  guar- 
dian of  his  infant  children,  who 
was  also  manager  of  his  Zemin- 
dary,  to  charge  the  same  for  pay- 
ment of  dcjbts  and  advances  during 
his  children's  minority,  and  di- 
rected that  when  the  children 
came  of  age  they  shoidd  repay 
the  amount  raised.  The  Executor 
borrowed  of  a  banking  firm  money 
for  payment  of  Government  re- 
venue, and  gave  Bonds  charging 
the  Zemindary  with  the  sums  so 
borrowed.  On  the  children  coming 
of  age  they  executed  a  Kistbimdy, 
for  repayment  by  instalments  of 
the  amount  then  due.  This  in- 
strument they  afterwards  repu- 
diated, and  on  a  suit  being  brought 
against  them  by  the  lender  upon 
the  Kistbundy,  in  defence  they  not 
only  denied  the  existence  of  the 
Bond,  but  charged  the  lender  with 
fraudulently  colluding  with  th< 
Executor  in  obtaining  the  loanr 
and  granting  a  lease  to  a  nc 
of  the  lender  at  an  inadequat 
Held  — 

First,  that  the  Executor 
under  the  Will  to  c 
mindary  with  a-' 
the  purpos' 

Secondly,  tha. 
the  Kistl 
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Thirdly,  that  the  remedy  of  the  De- 
fendants was  to  have  instituted  a 
■:'•!  their  guardian  for  an 
uit,  charging  collusion  be- 
tween him  and  the  lender,  so  as  to 
investigate  the  transactions  which 
had  taken  place,  and  ascertain 
what  was  the  amount  due.  [_Go- 
laub  Koonwurree  Bebee  v.  Ethan 
Ckunder  Ghowdhooree]     -     -     447 


MAEEIAGE. 
See  "Mahombdas  Law,"  1, 

MILITAEY  SEEYICES. 

See  "Texure,''  2. 


NEW  TEIAL. 

A  preliminary  objection  was  taken  in 

the  Sudder  Court  to  a  decree  of  the 

Principal   Sudder  Ameen,   on  the 

ground  that  the  Sudder  Ameen  had 

omitted  to  draw  up  the  issues  in 

the  suit  as  required  by  sec.  10  of 

Ben.  Eeg.  XXVI.  of  1814.     This 

objection  was  held  fatal,  and  the 

ler  Court  remitted  the   suit  to 

1  iO  ver  Court  with  directions  to 

t  down  the  suit  in  a  regular  way, 

try  and  determine  the  suit 

Tht    Principal    Sudder 

rdingly  prepared  the 

nd  ordered  that  the 

d  upon  for 

jtintiif  did  not 

.  but  j  rayed 


for  judgment  on  the  evidence  al- 
ready given,  and  upon  the  former 
evidence  taken  the  Principal  Sud- 
der  Ameen  made  a  decree  against 
the  Plaintiff. 

Held  upon  appeal  by  the  Judicial 
Committee, — 

First,  that  if  this  mode  of  trial  was 
irregular,  the  Plaintiff  had  no  just 
ground  of  complaint,  as  the  irregu- 
larity was  committed  at  his  in- 
.  stance,  or  with  his  consent. 

Second,  that  a  suspicion,  however 
probable,  in  the  mind  of  a  Judge 
that  a  party  who  has  failed  to 
prove  his  case,  might  be  more  suc- 
cessful on  a  fuller  investigation, 
does  not  constitute  a  sufficient 
ground  for  directing  a  new  trial. 
[Maharajah  Koouur  Baboo  Nitra- 
sur  Singh  v.  Baboo  Nund  Loll 
SingK]     -     -     -     -    '-     -     -    199 

ONUS   PEOBANDI. 
See  "Evidence." 

"Limitation  oe  setts,"  1. 


OPINIONS. 

Of  Native  law  Officers  upon  refer- 
ence by  the  Court,  necessity  of 
being  clear  and  specific.  [Myna 
Boyee  v.  Ootarani]  -     -  400 

The  rule  laid  down  in  the  case  of 
Myna  Boyee  v.  Ootaram,  ante, 
p.  400,  that  an  opinion  of  the 
Pundits  apparentlydiscordantfrom 
works  of  current  and  established 
authority  upon  Hindoo  law,  given 
in   the  absence  of  authorities  or 


INDEX. 
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of  local  usage,  is  not  to  be  re- 
ceived as  conclusive  upon  the 
question  at  issue,  approved  of- 
[The  Collector  of  MasuUpatam  v. 
Cavaty  Vencata  NarrainapaK]   529 

See  "KeferEnce  to   Native  Law 
Officers." 


PAYMENT. 

By  instalments  on  specified  dates,  or 
in  default  the  remitted  money  to 
"be  paid,  what  amount  to  default. 
[>Ram    Gojyal   Mookerjea    v.    Mas- 

leyk]       -      -      -     -     *     -     -     239 


ORDERS  IN  COUNCIL, 

Of  the  4th  September,  1833,  respect- 
ing dormant  appeals  taken  up  by 
the  East  India  Company. 

See  "Limitation  of  Suits,"  2. 

Of  the  10th  of  April,  1838,  respect- 
ing appealable  value. 

See  "  Appealable    Value,"  passim. 

'•'  Costs,"  6. 

Of  the  13th  June,  1853,  respecting 
dismissal  of  appeal  for  want  of 
prosecution. 

See  "  Practice,"  4. 

OUDE. 

Sec  "  Appeal."    1. 

PARTNER-SHIP. 

Business  carried  on  in  different 
countries.  Action  brought  where 
balance  struck.  [Luchnee  Ohund 
v.  Zoratvur  MuU~\       -      -       -      291 


PLEADINGS. 

1.  The    Sudder  Dewanny   Adawlut, 

at  Madras,  dismissed  a  suit  on  the 
ground  that  the  facts  disclosed  a 
case  of  champerty  ;  a  question  not 
raised  by  the  pleadings,  or  in  the 
Court  below.  Held  by  the  Judicial 
Committee,  that  as  that  objection 
was  not  raised,  or  the  points  re- 
corded by  the  Court,  as  required 
by  Madras  Peg.  XV.  of  1816,  sec. 
10,  el.  3,  the  dismissal  upon  such 
ground  could  not  be  maintained, 
as  the  objection,  founded  upon  the 
English  doctrine  of  champerty, 
ought  not  to  be  noticed  by  the 
Court  upon  a  mere  inference 
arising  incidentally  from  the  evi- 
dence in  the  suit.  [Fischer  v. 
Kama  la  Quicker]  -     -     -     -     170 

2.  Effect  of  pleading  a  divorce  by 
Khola  to  a  suit  by  a  wife  for  her 
dower  where  a  Talak  divorce 
established.     [Moonshee  Buz 
Raheem  v.  Luteefnt-oon-Xi* 


See  •■  Jurisdiction." 

PATERNAL  PROPERTY. 

See   "Ancestral    property.' 
VOL.    VIU. 


POINTS 


RECORDED 
1.  Thesittin 


578 


IXDEX, 


acting  under  the  Act.  No.  III.  of 
1843.  then  in  force,  amended  the 
certificate  of  the  points  at  issue  in 
the  proceedings  before  the  Zillah 
Judge  hy  adding  further  points. 
Upon  the  proceedings  coming  be- 
fore the  full  Court  of  the  Sudder 
Beivanny  Adaidut,  that  Court 
orderedthe  certificate  to  be  further 
amended.  After  these  proceedings 
had  taken  place,  Act,  No.  XVI.  of 
1853,  was  passed,  whereby  the 
Act,  No.  ni.  of  1843,  relating  to 
special  appeals,  was  repealed.  By 
sectiuii  3  of  the  Act.  No.  XVI.  of 
1853,  power"  was  given  to  the  Sud- 
der Deicanmj  Adawlut  to  determine 
appeals  without  reference  to  the 
points  certified.  Held,  that  under 
that  Act,  the  ^  hole  subject  at  issue 
a;  the  last  hearing  upon  appeal  was 
open  to  the  Sudder  Court's  consi- 
deration. [Sumbhoolall  Girdhur- 
lall  v.  The  Collector  ofSwrui]        1 

2.  The  Sudder  Dewarmy  Adaidut 
at  Madras,  dismissed  a  suit  on  the 
ground,  that  the  facts  disclosed  a 
case  of  champerty;  a  question  not 

raised  by  the  pleadings,  or  in  the 

'our;  below.     Held  by  the  Judi- 

;:oniniittee,  that  as  that  objec- 

not  raised,    or  the  points 

*rded  by  the  Court,  as  required 

•g.  XT.  of  1816,  sec. 

"b  the'  (.'smissal  upon  such 

dd  iv     be  maintained, 

,n  ton    led  upon  the 

"»e    of      hamperty, 

by  the 

snee 


dence   in    the    suit. 

Kamala  Xaicker  ]   - 


Fischer  v. 

"-     -      170 


3 .  A  preliminary  ob j  ection  was  taken 
in  the  Sudder  Court  to  a  decree  of 
the  Principal  Sudder  Ameen,  on 
the  ground  that  the  Sudder  Ameen 
had  omitted  to  draw  up  the  issues 
in  the  suit  as  required  by  sec.  10 
of  Ben.  Eeg.  XXVI.  of  1814 
This  objection  wa.3  held  fatal,  and 
the  Sudder  Court  remitted  the  suit 
to  the  Lower  Court,  with  directions 
to  lay  down  the  issues  in  a  regular 
way.  and  to  try  and  determine  tin- 
suit  clc  novo.  \_Mahamjah  Eoowur 
Baboo  lutasur  Singh  v.  Baboo 
Nund  Ball  Singh]  -     -     -     -    199 

See  "  New  Tisial." 


POSSESSION. 

A  decretal  order  directed  possession 
only,  A  single  Judge  held  not  com- 
petent to  make  a  supplemental 
order  thereon  giving  Wasilat. 
[Doorgaperaaud  Boy  Chowdry  v.. 
Tarapersaud  Boy  C'houdry]        309 

PEAOTK  E 

1 .  Costs  both  in  England  and  India; 
given  upon  a  reversal  of  an  appeal. 
[Smy.bhodall  Girdhurlall  v.  Tie 
Collector  of  Surat]  -     -     -     -     I 

2.  Judgment  of  the  Court  below 
affirmed,  without  prejudice  to- 
equitable  rights.  [Sreemutty  Anun- 
domohey  Bossee  v.  Boe  dm.  The 
East  India  Company]  -     -     -     t;> 
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iction  the  Court  at  Calcutta 
mages.the  amount  of  which 
ertheappealablevaluepre- 
i    by  the    Calcutta    chai 
important  point  of  law  was 
special  leave  to  appeal 
ipon  petition  granted.  [Rogers 
vjendra  Butt]       -     -     -     103 


scribec 
invol 


v.  R 


'  peal  di 

sec' ' . 


ismissed  for  want  of  pro- 
iltion,    under  Eule    Y.    of   the 
«der   in  Council   of  the    loth  of 
1853,   restored,    under   cir- 
3tafiC?s  showing  that  the  inter- 
est   of    infants     was    materially 
Bsefced  s  ljut  upon  condition,  that 
the  appeal  should  be    prosecuted 
hritlAin'a  given  time. 

p  he  security  entered  into  in  the  Sud- 

'   der  Court  for  the  costs  of  appeal  to 

England  is  vacatedb^vthe  dismissal 

consequent  upon  non-prosecution 

of  the  appeal  within  the  prescribed 

L    time. 

f  "\Yhen  an  appeal  is  restored  fresh 
security  will  be  required  to  be  de- 
posited in  England.  [Ranee  Bir- 
jobuttee  v.  Pertaub  Sing']  -     -     160 

5.  By  a  decree  of  the  S udder  Court 
the  principal  sum  decreed  was 
under  Es.  10,000,  but  the  Court 
also  decreed  interest.  Held,  that 
in  calcidatingthe  appealable  value, 
interest  was  to  be  added  to  the 
principal.  [Maharajah  Sitttee- 
tchunder  Rog  v.  Guneschunder]  164 

6.  An  estate,  the  subject  of  the  suit, 
was  charged  with  a  fixed  annual 
quit-rent  of  Es.  64,  which  the 
Rudder  Court   decreed  with  a   de- 


claration of  the  right  of  the 
Plaintiff  to  an  enhanced  rent  of 
Es.  822.  13a.  Held,  that  the 
value  ol  the  subject  -matter  in 
suit,  in  the  circumstances,  ought 
to  be  estimated  as  amounting  to 
Es.  10,000,  and,  upon  special 
petition,  leave  to  appeal*  granted. 
[Sree  Muttee  Ranee  Sumotnogce  v. 
Maharajah      Sutteeschunder      Rog] 

165 

7.  Modeof  estiinatiugtheappealable 
value.  Interest  given  by  decree  to 
be  added  to  the  principal. 

Whether  interest  subsequent  to  the 
date  of  the  decree  can  be  added,  is 
a  question  for  the  discretion  of  the 
Judicial  Committee.  [Gooroopersad 
Khoond  v.  Jiiggutehunder]     -     166 

8.  Where  an  appeal  was  affirmed 
upon  wholly  different  grounds 
from  those  relied  upon  by  the 
Court  below,  the  dismissal  was 
ordered  to  be  without  costs. 
[Fischer  v.  Kamala  NaicJcer]     170 

9.  An  order  in  Council,  made  upon 
an  cx-parU   application    granting 
special  leave    to  appeal   upon  an 
allegation  as  to   the   value  of  the 
property  in  dispute  rescinded,  ther 
being  omissions  in  the  petition  < 
proceedings   in  the    suit,  j&. 
showed  the  true  value  of  t 
perty 

In  ordinary  circumsr 
in  Council  obtair 
parte  petition.    ^ 
state  the  I 
charged T 
been    la 
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charge  the  Order    on    the  parr  ■ 
the  Respondent,    no  costs   will 
given.      \_Mohun    Ball     Sooktd     v. 
Bebee  Doss]- 

10.  The  Respondents  appeared  by 
Counsel  at  the    hearing   to  a 

the  appeal,  without  having  lod^ 
a  printed  case.  Their  Lordship^ 
refused  to  hear  the  appeal  until  a 
printed  case  was  lodged.  [The 
Government  of  Bengal  v.  Mussumat 
Shurruffutoonnissa^      -     -     -     225 

11.  No  provision  by  Statute. or  Char- 
ter, being  made  foraj^peals  to  Her 
Maj  esty  in  Council  from  j  udgments 
of  the  Court  of  the  Judicial  Com- 
missioner of  Oude,  created  on  the 
annexation  of  that  Kingdom  in  the 
year  1858, the  Judicial  Committee, 
to  prevent  the  denial  of  justice. 

[  admitted  an  appeal.under  Statute, 
3rd  &  4th  Will.  IT.,  c.  41.  sec.  4. 
\Salih  Ram  v.  Azim  Alt  Beg']     270 

12.  If  both  parties  are  dissatisfied 
with  a  decree  of  the  Court  below, 
a  cross  appeal  is  necessary. 

\n  appeal  was  brought  from  part  of  a 

^ecree.  At  the  hearing,  held,  that 

ni  ough  the  whole  decree  was  not 

ope    lo  the  Respondents,  who  had 

not  a^      aled.  yet,   in  thecircum- 

nces,   '•  ive  to  present  a  cross 

-<al  oug.  -  *o  be  permitted. 

?'anta       ving  waived  the 

\odgi    ;  a  cross  appeal, 

3    from  the 

•'•,        Boyee  v. 

400 

he  Jucl       1 


disi     " 

. 

when  the 
pear  to  ha.  tlyinfstlS 

the  i  .  .  !    r 

take  is  appave       mi    he'^** 
tioi  lch 

evid 

from   wit] 
•rnonee     Debia  ( 

I"  r 

14.    Upon 
the  val  |       \    in 

put-.  v'  ' 

rescind'  >us<  >rc.\ci 

speciallea-^    toappealoi  vtl 

tion  of  the  suppres  .uteri 

facts  as  to  th  disc£ 

and  the  appeal  o  ed.     Moh'f  * 


Ball  Soolul  v.  Beb,  s  Dogs'] 


49; 


15.  A  cross  appeal  from  a  decree  o. 
the    Sudder    Deivanny    Court  ir 
India,    although  not    interposed 
within   the   proper   time,  a 
ted,   upon  conditions  (1),  of  tht 
principal    appeal    being     prose 
cuted  :  and  (2),  that  the  principal 
and    cross    appeals    be    consoli- 
dated and  heard  on   one   printed 
case.  [Omanath  Chowdry  v.  Sheikh 
Xujeeb  Chowdry]   -     -     -     •     498 

PRESUMPTION. 

Of  legitimacy. 

See  '•  Mahomedax  Law.*'  1. 

PRINTED  CASE. 

See  "  Practice"  10. 


IM't  V 


PUBLICATION. 

Of  notice  of  execution  sale  required 
by  Ben.  Reg.  XLV.  of  179. 
12,  posted  at  the  house  of  the 
judgment  debtor,  though  not  within 
the  ambit  of  the  Pergunnah  in 
which  the  land  to   be  sold  was 

•  situate,  held  sufficient.  Lamb  v. 
Bejoy  Kishen     D  -         427 

Ba  "  Sale,"  1. 

PUBLIC  POLICY. 

Alienation  of  Tora  geras  is  not 
against  public  policy.  ,  Sumbhoo- 
lall  GirdhurhtU  v.  The  Collector  of 
Burai]        -        ...    -        l 

See ' '  Champerty  and  maintenance.'' 

"  Registration  " 

"  Tent       "  I. 

PURCHASER, 

Under  execution  sab' in  satisfaction 
-    of  .decree. 

See  "  Sale,"  1 

"  Text-be,"  1. 

PUTNEE  TALOOK. 

See   "Sale,"  2 

RATIFICATION. 

See  "  Government  Officer  " 
"  Manager." 


See  "  Comt 

"  Hindoo  L.vw      4. 
"Limitation  oi  Suits,"  3. 

REFERENCE 

To  the  Native  Law  Officers  of  the 
Court.  # 

"Where  a  reference  is  ma  le  by  the 
Court  to  the  Native  Law  Officers 
for  an  opinion  upon  a  question 
which  arisi  -  ^uit  befon 

Court,  the  answer  to  which  may 
bind  a  right,  the  question  sxib- 
mitted  should  embrace  all  tnfe  im- 
portant facts  proved  or  admitted 
in  the  suit,  which  may  affect  the 
conclusion:  and  it  is  the  duty  of 
the  Court  itself  so  to  frame  the 
question,  that  the  Court  may  elicit, 
an  opinion  upon  the  very 
upon  which  the  legal  title  depends. 
If  the  fa<  s  be  not  ascertained, 
but  stated  and  disputed,  then  the 
question  should  embrace  either 
view  of  the  ! 

When  the  opinion  g:  von  isapparentL 
irrecon-  !i  the  opini 

approve- 1  t  ext- writers  on  the  H  j 
doo  '  who  give  th^ 

should  be  asked  to  expl; 
which  appears,  primr 
concilable  ;  so  tha+ 
on  what  ground 
emption  from  ' 
infei 
torn,    m 
usage, 
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exceptional  matter.     [  Myna  Boyee 
v.  Ootarani]  -  -  400 

Stv  "  Opnnojf." 

REGISTRATION. 

A  perpetual  lease  of  a  distinct  por- 
tion of  a  Zcmindary  is  not  within 
the  provisions  of  section  8  of  Mad. 
Reg-.  XXV.  of  1802,  and  does  not 
require  registration,  as  it  is  not  a 
"  sale.  gift,  or  transfer"'  of  the 
whole  or  any  portion  of  the  Ze- 
mindar y. 

Bemble.  That  section  applies  only  to 
questions  between  the  Zemindar 
and  the  Government,  with  a  view 
to  prevent  a  severance  of  the  Ze- 
min da  ry  without  public  notice  to 
the  Government.  [Vencataswara 
Yettiapah  v.  Naicker  Alayoo  Moot- 
too  Servagaren~\        -         -         327 

RESTORATION 

Of  appeal. 

Bee  "  Practice,"  4,   14. 

RESULTING  TRUST. 

See  "Escheat." 


RUFFANAlTAa. 
(i  Compromise,"  1. 


.E. 


1852, to  set 
1  in:. 
trularitv 


in  not  complying  with  the  provi- 
sions of  Ben.  Reg.  XLY.,  sec  12, 
of  1793.  for  the  due  pi  Lies 
of  the  sale.  A  summary  bit5", 
under  Ben.  Reg.  VII.,  of  1825, 
sec.  5,  had  been  brouglr  shortly 
after  the  date  of  the  sale  by  the 
judgment  debtor,  to  set  it  aside, 
on the  ground  of  inadequacy  of  the 
purchase-money,  which  suit  wis 
dismissed.  There  was  no  allega- 
tion in  that  suit  of  any  irregularity 
in  the  publication  of  sale.  It  ap- 
peared from  the  evidence  in  the 
suit  of  1852,  that  the  notice  of 
sale  was  affixed  at  the  dwelling- 
house  of  the  judgment  debtor,  the 
place  where  his  rents  were 
but  which  was  not  part  of  the  •.  s- 
tate  sold.  It  was  not  pleaded  in 
the  suit  of  1852,  that  there  was  a 
town  or  village  where  the  notifica- 
tion coidd  be  fixed  as  required  by 
sec.  12,  Ben. Reg. XLV.,  of  1793. 
The  Sudder  Dewanny  Court  held, 
that  there  had  been  an  irregularity 
in  the  publication  of  the  notice  of 
sale,as  it  was  not  made  within  the 
ambit  of  the  estate  sold,  and  set 
the  sale  aside  on  that  ground. 
Upon  appeal,  held  by  the  Judicial 
Committee, reversing  such  decree, 

First,  that,  as  it  did  not  appear  that 
there  was  any  town  or  village 
within  the  Pergunnah  at  which 
the  notification  required  by  the 
provisions  of  Ben.  Reg.  XLV.. 
sec.  12,  of  1793,  could  be  affixed, 
there  had  been  no  irregularity  in 
posting  the  notice  at  the  house  of 
the  judgment  debtor,  so  as  to 
vitiate  the  sale.  and. 


informality  in  t] 

- 

rarah. 
I  Lam,  ;v.   Bejoy  Kin 

le  a  sale  of  i' 
-   Talooks,  for  arrears  of  rent,  on  the 
ground  of  an  irregularity  in  the 

proclamati'  u  of  sale,  as  tl. 
was   alleged  to   be  held  by   the 
re  in   BenqtKi  ,  and  that  the 
me  did  not  ap- 
pear. 1  krarnamah 
itihg  the  ;  being 
'sumat 
bia  v.    Ge>  is'chunder 
-     -     -     -     -     -     467 

KATTOX." 

■■  ■  '!'  1 

SECURITY 

For  costs  of  appeal: 

See  •  •  1  4 . 

/ 

CIAL  APPEAL. 

1 .  'Although  the  amount  at  issue  was 
under  Rs.  5  able 

value,  a  special  appeal  was.  in  cir» 
eumstan  $ud-   j 

ier     T)  I  lav  hit    from    a 

iree  of  the  Zillal  Cotttb.  [&um- 
Ihoohli   Girdhnrfallx.    The  Collec-    I 
tor  of  Bttrat     -'•,--....] 

!.  Froi    the  Judicial  Commit 
i  under 


•    1th  Will.  TV 

Ram  v    ..'.-.  '•■  .///  . 
and  iV 
Jehan7]         -.-.._; 

"  FPACTI'  i,  li. 


SPECIF  I C  PER  FOI 1 1  LAIN 

"-FAMILY  ARIU2JGSMENT." 


STAMP  DUTIES. 

The  provisions  of  Bon.  Reg.  X.,  of 
1 829,  imposing-  a  stamp  duty  upon 
plaints  ifi  of  the  value  ot 

the  subject-matter-         •..-,-  should 
-'.rictly    attended   to   by   the 
Courts    in, India.      '  JFohicn    Loll 
Sookull  v.  lltbee  Boss]     -     -     492 


ST.']  -UIRED 

.  PROPERTY. 

"  Ixsolvem." 


SUMM 


r\VY*VlT. 


Under  Ben.  Reg.  VII.  of  1825,  p' 
to  set  aside  a  sale  by  a  juf 
creditor,  tor  inadequacy  o 
Lamb  v.  Bejmj  Kishep 

S$e  •  •  Sai  - 


INDEX. 


TEX  USE. 

1.  Tora  paras,  an  annual  fixed 
money  payment  in  the  nature  of 
black  mail,  is  alienable,  and  sub- 
ject to  sale  or  mortgage  like  other 
projierty. 
Under  an  execution  sale  in  satisfac- 
tion of  a  decree.  Tora  (jams  was 
sold.  The  purchaser  paid  the 
money  into  Court,  which  was  paid 
out  to  the  judgment  creditor,  and 
the  purchaser  had  a  cenvej-auce  of 
the  Toras  garas  executed  by  the 
Court.  The  Government  in  the 
first  instance  acquiesced  in  the 
sale,  but  afterwards  refused  to 
register  the  name  of  the  purchaser 
in  their  books  as  aliened,  on  the 
ground  that  Tora  garas  was.  from 
its  nature  and  on  public  policy, 
inalienable  ;  nevertheless,  they  re- 
ceived and  applied  the  accruing 
payments  to  their  own  use.  In 
a  suit  brought  by  the  purchaser 
against  the  Government  and  the 
judgment  creditor,  the  Sudder 
Court,  in  the  first  place,  held  the 
sale  illegal,  on  the  ground  of  the 
inalienable  character  of  Toras 
garas  ;  and,  secondly,  acting  upon 
the  maxim  "  caveat  emptor"  re- 
cused to  order  the  judgment  cre- 
"O  return  the  purchase  money. 
appeal,  such  decree  reversed 
T'<dicial    Committee,   by 

•as  was  alienable, 
tarhed  and 


neous,  as  it  would  be  manifestly 
Unjust  to  deprive  the  purchaser  of 
the  purchase  -money  in  the  event 
of  the  sale  being  treated  as  a  nul- 
lity. [Scmbhoolall  Girdhurlall  v. 
The  Collector  of  §Urat~]         -     -     1 

2.  A  Cuttoogootaga  tenure  (perpetual 
lease  at  a  low  fixed  rent  payable 
to  the  Zemindar,  granted  in  con- 
sideration of  military  services  per- 
formed by  the  ancestors  of  the 
grantee)  of  a  distinct  part  of  a 
Zemindary  in  Madras,  upheld. 

Such  lease  held  not  to  require  regis- 
tration. [  Vencataswara  Yettiapah 
Naicker  v.  Alagoo  Moot  too  Serca- 
garen]     .......     327 

See  "  Registr ation  . " ' 

TIME, 

In  an  agreement  for  loan,  considered 

as  the  essence  of  the  contract. 

%e$  ••  Action,"  2. 

"  Compromise.  "  2. 

TITLE. 

Sec  "  Tenure.'' 

TORA  GARAS  HUK. 

See "  Tewube,"  1. 

TORT. 
See  "  Ac  now,"  1. 

TRUST. 


S«  •'  Escheat. 


INDEX. 


ULTRA  VXllV. 

See  "  Q-ovmNH.        .  ^ficer." 

UNCERTIFICATED  INSOL- 

"     YENT. 

Effect  of  subsequent  acquired  pro- 
perty when  tita  business  was 
carried  on  with  I  ie  knowledge  of 
the  Official  Asbij  \_Kerakoose 

v.  Brooks']       -  •     -         339 

See  "Insc         «\" 

WASILAT. 

•Ie  Judp-e  of  the  Sudder  Court 
*to  make  a  supple- 
Vqsitaty  upon  a 
'  vmrt  mere1 


childless  widow  takes  as  heir  but  it 
is  a  special  and  qualified  estate  only. 

If  there  be  collateral  heirs  of  the 
husband  the  widow  cannot  alien 
the  property,  except  ~i or  special 
purposes,  such  as  for  religious  or 
charitable  objects,  or  those  acts 
which  are  supposed  to  conduce  to 
the  spiritual  welfare  of  the  hus- 
band, in  which  circumstances  s'  \ 
has  a  larger  power  of  disp'  i 
than  that  which  she  possesses  for 
purely  worldly  purposes.  To  sup- 
port an  alienation  for  the  latter 
purpose,  she  must  show  actual  ne- 
cessity. 

The  restrictions  imposed  by  the  Hin- 

1    >  law  on   a  widow's  power  of 

-^ion  of  her  husband's  estate 

a-able  from  her  estate, 

it  depend  on  the  exist- 

irs  taking  at  her  death. 

'10 wn  takes  by  es< 
+'  heirs,  it  has  the 

"n  unauthorized 

"vliichthe 

d  there 

[The 
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law,  and  cannot  interfere  -with  a 
widow's  right  to  a  proper  mainte- 
nance. 

A  Hindoo,  by  Will,  gave  all  his  move- 
able and  immoveable  property  to 
his  family  idol ;  and  after  stating 
that  he  had  four  son*,  he  directed 
that  his  property  should  never  be 
divided  by  them,  their  sons,  or 
grandsons  in  succession,  but  that 
they  should  enjoy  "  the  surplus 
proceeds  only"  ;  and  the  "Will, 
after  appointing  one  of  the  sons 
manager  to  the  estate,  to  attend  to 
the  festivals  audi  oremonies  of  the 
idol  and  maintain  the  family, 
further  directed  that,  whatever 
might  bethe  surplus,  after  d^< 


ing  the  whole  of  the  e\-> 
the  same   should  be  a 
corpus,  and  in  the  e1 
agreement  between  j 
family,-  the  Testator 
after  the  expenses 
estate,  the  i ) 

of  then  baser 

ever  the 

mif 


spring  :n  th-e  male  hue,  as  a  joint 
family,  s  \s  as  the  family  re- 
mained joii  I,  and  that  the  four 
sons  were  entitled  to  the  surplus 
of  the  property,  after  providing  foil 
the  performance  of  the  ceremonies 
and  festivals  of  the  idol,  and  the 
provisions  in  We  Will  for  main 
tenance. 

Second,  that  fact  of  the  divisio) 

of  the  incr  •  arising  out  of  tht 
Testaior'  '  ite  among  the  mem 
hers  of  mily  after  the  Testa 

tor's  deatu    did   not   constitute   . 
division  of  the  family.     [S"      '■' 
By sack  v.  Sreemuft    Jnqy 
pah 
va- 
■ 


I)o?see\ 

Power  b"< 
Will. 
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In  an  agreement  I 

&9  -  :  the  conn •■■ 
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